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PRETAOE. 


Thb  present  edition  of  the  Code* of  Civil  Procedure  is 
designed  to  present  the  complete  text  of  the  Code  as  now 
in  force,  together  with  convenient  references  to  the  en- 
tire body  of  the  decisions  thereunder.  The  Code  is  thus 
adapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  1880,  made  in  conformity  with  the  new  Constitu- 
tion of  the  State.  The  method  of  annotation  adopted  is 
characterized  by  the  use  of  index  or  catch-words  appropri- 
ate to  a  compact  manual  like  this.  Condensation  is  further 
facilitated  by  the  employment  of  gradations  of  type.  The 
citation  of  cases  is  confined  to  those  in  the  California  Re- 
ports, which  are  referred  to  by  page  and  volume  only. 
It  is  lioped  that  manifestations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWMARK. 

Sam  Francisco,  October,  1880. 

CAs  amended  in  1886.] 
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A  488..... i 

^  1418 

A  484... i 

\  1914 

A  486.. i { 

^   1915 

^  486 ( 

^  1916 

A  487 \ 

1  1917 

A  488 ' 

^   L918 

A  489 < 

1  1919 

A  491 i 

1  1990 

A  492 

(  1991 

♦  498 

A  494 < 

)  1999 
[  J091 

♦  495 1 

A  496.... < 

\  1099 
^1093 

♦  497.. ...^....^ 
A  i^ { 

^  1094 
\  1096 

4499 i 

^  1096 

y  •»' ....... ....J 

^  600 1 

\  1097 

♦  501  Bepealed: 

♦  602  B^iealed: 
(  508  Bepealed : 
A  604 i 

1855,250 
1855,250 
1855,260 
\  1098 

«  505 j 

&  1099 

ooBBiiBFOMDnrci  sBonosoh'nuijncE  act  akp  oods. 
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FnetioeAfl^        CodeO.  P.; 

606 $  1030 

607 $  1081 

608 $  1«M 

609  Oftnoekd 

610 $  1038 

611 $  1085 

612 ^  1086 

618 $  1061 

6U $  108T 

616 ^  1008 

616 $  1004 

617 ^  1005 

618 i  1006 

619 ^  1010-10 

620 $  1011 

621 ^  101» 

622 $  1018 

623 $  1014 

624 i  1015 

626 $  1047 

626 $  1048 

627 ^  1050 

.628 i  105a 

629 i  1068 

690 $  1054 


631. 

682. 

634. 

635. 

536. 

637. 

638. 

689. 

640. 

641 

642. 

643. 

644. 


.f  1046 
.$  861 
.$  849 
.$  889 
.^  880 

^  889 
.$  848 
.$  844 

.$  845 
.$  649 

.4  861 


Pnotioe  Aci        Code  0.  ?• 

$  645 $  869 

t  646 i  868 

$  647 i  864 

^548 $866 

$649 $ 

^650 $  875 

f  651 i  865.688 

(652 $  866 

$663 $  867 

$664 $  868 

$  666 $  869 

f  656 $  870 

$  657 $  870 

558 $  870 

559 $  870 

$560 $  870 

I  661 $  870 

$  662...  $  870 

$  668 $  870 

I  564 $  870 

$  665 $  870 

$  666 $  870 

$  667 $  1057 

$  668 $  978 

$  569 $  870 

$  670 $  85a 

J  671 $  851 

$  672 $  851 

$  673 $  858 

$  674 $  855 

$  576 i  886 

J  677 $  887 

$  678 $  854w6.T 

$  679 $  469 

$  680 ...$  858 

$  681 i  888 

4  682 $  888 

4  683 4  875.6 
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PntotioeAoi. 
(684 

y  vCw« « «    « •• 
(  586 

OodeCP. 
...(  875^ 

...♦  877 
...(  870.79 

1  687 

...(  88UJI 

f  688 

...(  950 

^  688 

...(  997 

A  590 

...$  885 

(691 

I  592 

...$  800 
...^  870-1 

A  593 

...(  881 

}  594 

...(  891-9 

4  606 

..  (  894 

4  696 

...(  895 

I  697 

...(  898 

t  698 

I  699 

...f8®^ 
...f  897-900 

(  600 

..  i  901 

^  601 

...$  909 

(  602 

..  f  904 

t  608 

^  604 

...(  995 
...(  911 

4  605 

...(  919 

^  606 

...f  919 

(  007 

...J  914^915 

)  608 

...f  916 

(  609 

...(  917 

(  610 

...)  918 

^  611 

...(  990 

(  612 

...$  999 

(  618 

...(  840 

^  614 

...(  849 

4  616 

...(  906 

4  617 

...(  907.9 

(  618 

..  $  910 

(  619 

. . .(  919 

^  620 

...(  9019 

(  621 

...$  748 

4622 

...(657 

Praoiioe  Act       Code  0.  F« 

(828 (659     . 

(  624 (  974 

(  825 (  975 

(  826 (  976 

(  827 (  977 

(  828 (  978 

(  829 (  979 

(  680  Repealed  1864, 100 

(  681 (  994 

(  882  Bepealed  1866. 260 

(  633 (  991 

(  834 (  999 

(  685 (  995 

(  636 (  999 

(  637 (  930 

(  688 (  931 

(  639 (  989 

(  6i0 (  974 

(  641 (  988 

(  643.. (  199-88 

(  646 (  1055 

(  616 (  1056 

(  647 (  1058 

(  660 (  1057 

(  661 (  564.69 

(  662 (  564j69 

(  668 (  1108 

(  654 (  548 

(  665 (  1918L19 

(  666 (  888 

(  668 (  886 

(669 (  887 

(  660 (  887 

(  661 (  887 

(  662 (  887 

(  668 (  1051 

(  664 (  696 

(  666 4     ^'» 
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•.. 

4.. 

».. 

•.. 

t.. 

8. 

9.. 
10.. 
11. 
IS.. 
IS. 
U. 
IS. 

le. 

17. 
18. 
19. 
90. 
21. 
22. 


24. 
25. 
27. 
28. 
29. 
80. 
81. 
82. 
88. 
84. 
85. 
86. 
87. 


40. 


180* 


1S08 
1808 
IS07 
1S08 
lail 
1815 
1815 
1818 
181T 
1318 
1398 
1888 
1894 
1887 
1888 
1888 
1330 
1831 
1888 
1333 
1838 
1339 
1840 
1841 


41. 


48. 

44. 


48. 

47. 


48. 
60. 
51. 


58. 

64. 
65. 
66. 

67. 

66. 

69. 

60 

61. 

62. 

68. 

64. 

65. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

78. 
4  74. 
\  75. 
$  76. 
$  77. 
6  78. 


1855 


1358 

13T0 

1388 

1371 

1378 

1373 

1374 

1375 

1378 

1377 

1378 

1379 

1383 

1384 

1385 

1388 

13GS 

1887 

138&^8 

1391 

1398 

1393 

1398 

1897 
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Probate  Act.  Code  C.  P. 

}    79 S  1898 

I    80 i  1899 

$    81 $  1400 

$    82 $  1401 

(    83 i  140a 

$    84..... $  1408 

$    85    $  1404 

^    86 $  1405 

i    87 $  1406 

$    88 $  1411 

\    89 J  14ia 

i    90 $  1418 

$    91 $  1414 

(    92 i  1415 

$    93 $  1416 

$    94 $  1417 

$    95 $  1411 

I    96 $  1435 

$    97 $  14*6 

$    98 $  14a8 

}    99 $  14*4 

(  100 $  14aT 

$101 $  14a8 

$  102 $  14»9 

$  103 $  1480 

$  104 $  148a-8S 

$  105 $  1448 

$  106 $  1444 

^  107 $  1445 

$  108 $  1446 

$  109 $  1447 

$  110.'. $  1448 

$  111 $  1449 

$  112 $  1460 

$  113 $  1461 

j  114 $  145a-53 

$  115 $  1516 

M16 M*»8 


Probate  Act.  Code  C.  P. 

$  117 $  1459 

i  118 $  1460 

$  119 $  1461 

J  120 $  1464 

$  121 $  1465-75 

$  122 i  1466 

$  123 $  1467 

J  125 j  1468 

^  126 $  1469 

$  127 $  1470 

I  128 $  1490-91 

^  129 $  149a 

$  130 «  1493 

$  131 $  1394-95 

$  132 $  1496 

$  133 $  1497 

$  134 $  1498 

I  135 $  1499 

$  136 $  1590 

$  137 $  1501 

I  138 $  150a 

$  139 $  1503 

i  140 $  1504 

\  141 $  1505 

$  142 $  1507 

$  143 $  1508 

9  144 $  1509 

$  145 $  1510 

$  146. $  1511 

$  147 $  15ia 

$  148 $  1517 

i  149 $  1518 

$  150 $  15aa-»3 

$  151 $  1585 

I  152 $  1526 

I  153 $  1586 

$  153 $  1580-31 

I  154 d  1586 
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Probate  Aoi.        Code  C.  P. 


i 


« 


» 
« 

♦ 
4 


56 $  153T 

66 $  1638 

67 4  1689 

68 $  1640 

59 $  1639 

60 m^^ 

61 f  1649 

62 i  1643 

63 $  1644 

64 $  1645 

66 $  1646 

66 $  164T 

67 ^  1648-50 

68 i  1551 

69 $  155a 

70 ,..i  1553 

71 f  1564 

72 $  1556 

73 J  1556 

74 $  1557 

75 .^  1558 

76 $  1559 

77 $  1560 

78.... $  1661 

79.. ^  156» 

80 i  1563 

81 $  1564 

82 ^  1565 

83 $  1566 

84 $  1567 

85 $  1568 

86 $  1569-70 

87 $  1569 

88 $  1571 

89 $  157a 

90 $  1573 

91 $  1574 

92 $  1575 


Probate  Aot         Code  C.  P. 

)  193 $  1576 

194 $  1581 

y  195 ....$  1589 

(  196 i  1583 

$  197 $  1584 

$  198 i  1585 

$  199 4  1586 

f  200 i  1687 

$  201 $  1588 

J  202 $  1589 

$  203 $  1590 

$  204 $  1591 

$  206 $  1597 

$  206 $  1698 

$  207 $  1599 

^  208 i  1600 

$  209 $  1601 

$210 $  looa 

(  211 i  1603 

$  212 $  1604 

$  213 $  1605 

I  214 $  1606-* 

$  215 $  16ia 

$  216 ^  1618 

$  217 $  1014 

$  218 ^  1615 

$  219 $  1616 

$  220 i  1617 

$  221 i  1618 

$  222 i  16as» 

(  223 $  16a3 

4  224 $  1684 

f  225 $  1685 

$  226 4  1686 

J  227 $  1637 

i  228 $  1638 

$  229 ^  1639 

^  230 $  1630 
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VkoMBAoi       OodaO.P. 
231 $  tWl 

(  I6OT 

\  1688 

2M ♦!«»» 

i  1686 

^  1686 

MT ,-.♦!•«'' 

238 M«W 

239 M»*» 

240 M*** 

241 i  1645 

S42 ^  1646 

248 $  1647 

214 i  1648 

246 i  1648 

246 M«*® 

247 ^  1651 

248 ^  1658 

249 ^  1658 

250 ^  1658 

251 ^  1058 

252 ^  1660 

253 i  1661 

354 $  1661 

255 i  1661 

856 i  1661 

857 ^  1668 

258 ^  1665 

$  1666.6T 

^  1668^8 

261 M«^» 

262.... f  16T7 

268 (  1«T« 

264. $  16T8 

^  1678 

^  1680 

267 M««l 

268 f  1688 

GODB  CTT.  PHOO.— 8« 


PvobftteAfii. 
f  270.... 
f  371.... 
f  272.... 
f  278.  .. 
i  274.... 
i  275.... 
i  276.... 
J  277.... 
(278.... 
i  279.... 
(280.... 
(281.... 
(  282... 
(283.... 
(284.... 
(  285.... 

(286 

(287 

(283.... 
(289.... 
(290... 
(291.... 

(293 

(  294.... 

(  295 

(296..... 

(297 

(  298..... 
(299..... 
(300..... 
(301.... 
(302.... 
(  802 


OodaCP. 

1688 
1684 
1688 
1686 

1881 
1688 
1688 


1686 

1697 

1898 

1486 

1411 

1487 

1438 

1488 

1440 

1704^ 

1710 

1709 

1711 

8098 

1713 

i6iaaf 

1718 
1718 


QQw 


(  1786 

(  1788 

(802 (1»W 

(304 (  17^«8 

305 (  W89 

805 (  1741-48 

306 (1780 


I 
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Probate  Act.  Code  0.  P. 

$  307 ...^  1781 

$  808 1  iiaa 

I  809 $  was 

$  810 $  1T34 

$  811 $  1785 

$  312 $  178G 

$  815 ^ 

$816 § 

$  317 j 

$318 g 

$  819 H 

$  820 S 

$821 ,§ 

I  322 o 

I  323 sg 

$324 Q 

$325 g 

^826 «° 

^  828 $  ia«» 

$  829 $  1871 

$  831 $  la^a 

$  836 $  1747 

J  387 $  1748 

I  888 $  1749 

$  839., I  1760 

$  340 $  1751 

$  341 1  1753 

^  342 i  1753^54 

}  343 $  1754 

§  8M $  1767 

I  345 1  1758 

I  346 $  1759 

J  347 $  1763 

I  348 $  1764 

$  849 $  1765 

$  350 $  1768 

$  851 $  1769 

6  852 ;..«  1770 

^:^oa ^  i7T« 


Probate  Act. 


Code  0.  P. 


$  354. 
$  355. 
$  356. 
6  357. 
$  353. 

$ 
$ 
$ 


359. 
360. 
361. 


$  362. 
I  363. 
$  364. 


$ 

$ 


865. 

366. 
$  367., 
$  368. 
^  369. 
$  370 
$  871. 
$  372.. 
$  373. 
$  374 
$  875. . 
I  876. 
$  377. 
$  878.. 
$  879. . 
$  380.. 
$  881  , 
I  382. 
$  883 
$  384. . 
$  385. 
I  386. 
J  387. 
$  388. 
$  889.. 
$390.. 

^  392 


$ 

$ 

.$ 

$ 

.$ 

.$ 

$ 

$ 

$ 

.$ 

$ 

$ 

$ 

.$ 

$ 

$ 

.$ 

$ 

.$ 

$ 

$ 

.$ 

.$ 

.$ 

.$ 

$ 

$ 

$ 

$ 

$ 

■$ 

$ 

.$ 

$ 

.$ 


1773 

1777 

1778 

1779 

1780 

1781 

178a 

1783 

1784 

1785 

1786 

1787 

1788 

1789 

1790 

1806 

1774 

1793 

1801 

1809 

1803 

1804 

1805 

1800 

1793 

1794 

1795 

1796 

1776 

1807 

1775 

1791 

1797 

1798 

1799 

— '"SJ 


«         < 


AN  ACT  ro"  ESTABLISH  A 


»        >      1;  * 


CODE  OF  CIYIL  PEOCEBUIffi 


tfa 


JJte  People  of  (he  State  of  California,  represented  fn  Senate 
and  Jseembly,  do  enact  a$  foUowe  : 


TITLE  OF  ACT. 

S  1.  Tide  and  diylslon  of  this  Yolume. 


§  1.  Thia  act  shall  be  known  as  The  Oodb  of  GiviXi 
Pbocedubb  of  California,  and  is  diyided  into  four  parts, 
as  follows: 

Part  L    Of  Courts  of  Justiob. 
n.    Of  Civil  Actions. 

in.    Of  Special  Proceedings  of  a  Civil  KAxuRBi 
IV.    Of  Evidence. 

[27] 


CODE  OF.CI$Jtii'tMCEDUEE 

.•  •  •    •     • 

•  %  •  ••  •    • 

..    \  '.OI^  CALIFORNIA. 


m    '•* 


•   ••     • 


•     • 


•  •' 


9. 
S. 
4. 

6. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
U. 


S  15. 

16. 

I  n. 


18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
2tt. 
27. 
28. 
29. 
SO. 
31. 
82. 


PRELIMINARY  FROVISIONa 

When  tliis  Code  takes  effect. 

Not  retroactive. 

Rale  of  coustructlon  of  this  Code. 

Provisions  similar  to  existing  latvs*  how  constnted. 

Tenure  of  office  preserved. 

Construction  of  repeal  as  to  certain  officers. 

Actions,  etc..  not  affected  by  this  Code. 

Limitations  shall  continue  to  run. 

Holidays. 

Same. 

Computation  of  time. 

Certain  acts  not  to  be  done  on  holidays. 

"  Seal  ••  defined. 

Joint  authority. 

Words  and  phrases. 

Certain  terms  used  in  this  Code  defined. 

Statutes,  etc.,  inconsistent  with  Code  repealed. 

This  act,  how  cited,  enumerated. 

Judicial  remedies  defined. 

Division  of  Judicial  remedies. 

Action  defined. 

Si>ecial  proceeding  defined. 

Division  of  actions. 

Civil  actions  arise  ont  of  obligations  or  Injuries. 

Obligation  defined. 

Division  of  injuries. 

Injuries  to  property. 

bijuries  to  the  person. 

Civil  action,  by  whom  prosecuted. 

Criminal  actions. 

Civil  and  criminal  remedies  not  merged. 


§  2.  This  Code  takes  effect  at  twelve  o'clock  noon,  on 
the  first  day  of  January,  eighteen  hundred  and  seventy- 
three. 

See  seca.  8, 18. 

§  3.  No  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. 
See  sec  18. 

[28] 
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Retroactive-1  Gal.65i  4Cal.I27;  6Gal.4l2;  SCaL^SO;  28CaLt20;  10 
CaL  143i  S9  CaL  809;  02  CfaL  288. 

§  4.  The  rule  of  the  common  law,  that  statntea  in  dero- 
gation thereof  are  to  be  strictly  constrned,  has  no  applica- 
tion to  this  Code.  The  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  relates,  and  its 
provisions  and  all  proceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  eftect  its  objects  and  to  promote 
justice. 

Oonstrnctlon  of  •tatate»-8ee  sees.  18S8, 1880;  6  Gal.  889;  11  GaL  216; 
13  CaL  8S;  17  CaL  487;  81  CaL  869;  45  Gal.  429;  49  Ual.  08. 

Title  of  act-A  Gai.  196:  10  Gal.  316:  16  GaL  880;  19  GaL  612;  80  GaL  606; 
47  GaL  222;  61  Gal.  304»  (C4;  52  GaL  469, 663. 

Oonflict  of  code»-61  GaL  296. 

Slate  practice  and  Federal  conrts-^l  GaL  479. 

Liberal  interj^etation  of  Code— See  sees.  452, 476. 

§  5.  The  proTisions  of  this  Code,  so  far  as  they  are  sub- 
stantially tne  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereof  and  not  as  new  enact- 
ments. 

BemedTy  when  cnmnlatire— 2  Gal.  243. 

§  6.  All  persons  who  at  the  time  this  Code  takes  effect 
hold  office  under  any  of  the  acts  repealed  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  this  session  of  the  Legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin- 
ued in  either  of  the  codes,  such  office  ceases  at  the  time 
the  codes  take  effect. 

Bepeal— 19  Gal.  612;  49  GaL  278. 

§  8l  Ko  action  or  proceeding  commenced  before  this 
Code  takes  effect,  ana  no  right  accrued,  is  affected  by  its 
provisions,  but  the  proceedings  therein  must  couform  to 
the  requirements  of  this  Code  as  far  as  applicable. 

See  GivU  Gode,  sees.  0,  20;  also  repealing  clause  at  the  end  of  this 
Gode. 

Fending  actiona~28  Gal.  47;  81  Gal.  122;  46  GaL  221;  40  GaL  043;  47 
Gal.  60, 046;  48  GaL  29, 046;  49  GaL  269, 340, 446, 464. 
Bight  accmed— 48  GaL  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiriug  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before 
this  Code  goes  into  effect,  and  the  same  or  any  limitation 
is  prescribed  in  this  Code,  the  time  which  nas  already 
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nm  shall  be  deemed  part  of  the  time  prescribed  as  sucli 
limitatiou  by  this  Code.    [In  effect  July  1st,  1874.] 
See  sees.  961, 382;  alsoG  OaL  430;  50  GaL  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are : 
every  Sunday,  the  first  day  of  January,  the  twenty-sec- 
ond day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throuKhoiit  the 
State,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  AprU  9th,  1880.] 

See  sec.  134. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and  in- 
cluding the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.  476. 

Fraction  of  day— 1  CaL  41ft;  14  CaL  567;  49  Cal.  285, 289. 

Operation  of  statate— 1  Cal.  407. 

Oompatation  of  time-^  CaL  412;  15  CaL  884;  80  CaL  525;  88  CaL  487; 
51  GaL  514. 

Sanda7-6  CfO.  660;  81  CaL  241, 272;  47  Cal.  579;  50  CaL  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day  , 
falls  upon  a  holiday,  sucli  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  ''seal"  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  158,  and  1929  to  1984. 

Seal,  safficiencf  of —5  CaL  220, 315;  18  CaL  221,  510;  15  CaL  868;  20 
Cal.  100. 
Imports  consideration— 10  CaL  462t 
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Distinctioa  abolished— 12  Gal.  286;  13  GaL  84. 
Under  Mexican  STStem— o  Cal.  4e7;  7  CaL  154;  12  Cal.  14d. 
GeneraU7-6  Cal.  664 ;  12  Cal.  A64:  13  Cal.  45, 221, 602;  14  Cal.  SO;  16  GlL 
166, 201;  22  CaL  151;  25  Cal.  539;  31  CaL  67:  32  CaL  450;  33  CaL  IL 

§  15.  "Words  giving  a  joint  authority  to  three  or  more 
public  officers  or  other  persons  are  construed  as  giving 
such  autliority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Talcott  V.  Blandlng,  Harob  lOtb,  1880. 

§  16.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language;  but 
technical  words  and  phrases,  and  such  others  as  have 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  delined  in  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  "person  "  includes  a  corporation  as 
well  as  a  natural  person;  writing  includes  printing;  oath 
includes  affirmation  or  declaration;  and  everv  mode  of 
oral  statement,  under  oath  or  affirmation,  is  embraeed  by 
the  term  "testify,"  and  every  written  one  In  the  term 
**  depose ; "  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  8ig[nifica- 
tion  attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

1.  The  word  "  property  "  includes  both  real  and  personal 
property. 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments. 

'6.  The  words  "personal  property"  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4.  The  word  "month"  means  a  calendar  month,  imless 
otherwise  expressed. 

6.  The  word**  will "  includes  codicils. 

C.  The  word  "writ"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  " process"  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  different 
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parts  of  the  United  States,  includes  the  District  of  Colom- 
Diaand  the  Territories;  and  the  words  ** United  States" 
may  include  the  District  and  Territories.  [In  effect  July 
1st,  1874.] 

"Person "-4  Cal.  904. 

**  Signature  "—18  Cal.  5«5;  49  Cal.  4U,  96S. 

"  Propeftjr  "-43  Cal.  331. 

"Month*'— 21  Cal.  893;  SI  CaL  174;  82  GaL  847. 

"Will  "-48  Cal.  831. 

§  18.  No  Statute,  law,  or  rule  is  continued  in  force,  be- 
cause it  is  consistent  with  the  provisions  of  this  Code  on 
the  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceedinf; 
already  taken,  except  as  in  this  Code  provided;  nor  does 
it  affect  any  private  statute  not  expressly  repealed. 

See  sees.  8, 8;  also  repealing  claose  at  the  end  of  this  Code. 

Repeals  generaU7-6  Cal.  381;  8  Cal.  377;  19  CaL  Ml;  20  CaL  95;  89 
Cal.  3;  40  Cal.  419;  41  Cal.  435;  46  Cal.  97;  49  Cal.  273. 

Repeals  by  implication— 7  Cal.  401;  10  Cal.  315;  18  Cal.  439;  28  CaL 
254;  48  Cal.  85;  53  Cal.  412, 571. 

Amendments  and  conflicting  statutes— 5  Cal.  414;  6  Cal.  92;  20  Cal. 
677;  85  Cal.  820;  16  Cal.  522;  83  Cal.  572;  43  Cal.  560;  44  Cal.  430;  46  Cal. 
19;  49  Cal.  353. 

Correlative  8tatntes-6  Cal.  41 ;  81  Cal.  34»  122;  35  Cal.  708. 

Statutes  continued  in  force-49  Cal.  392, 596;  50  CaL  117;  63  CaL  851, 
671. 
Limitations— See  sec.  9. 
Retroactive  efibct— See  sec.  8. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  "  Code 
of  Civil  Procedure,  adding,  when  necessary,  the  number 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  this 
State. 

§  21.  These  remedies  are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en- 
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forcement  or  protection  of  a  right,  the  redress  or  preyen- 
tion  of  a  wrong,  or  the  punishment  of  a  public  offense. 

§  23.  Every  other  remedy  is  a  special  proceeding. 

Bee  sees.  53, 7fi,  1022, 1068, 1064, 1109, 1110,  and  Fart  in  of  thla  Code, 
generally. 

Special  proceeding8-5  Cal.  43,  279;  IS  Cal.  149;  14  GaL  479;  lA  CaL 

91;  19  CaL  218;  24  GaL  126,449,457;  U  GaL  8S,261;  S4  CaL6t5;  42  CaL  S9; 
i9CaLlS9. 

?24.  Actions  are  of  two  kinds: 
.  Civil;  and, 
2.  Grimmal. 
See  Part  II  of  this  Code,  see.  807,  et  teq, 

§  25.  A  civil  action  arises  out  of—* 

1.  An  obligation. 

2.  An  injury. 
49  CaL  465. 

§  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
son is  bound  to  do  or  not  to  do  a  certain  thing,  and  arises 
from: 

1.  Contract;  or, 

2.  Operation  of  law.    [In  effect  July  1st,  1874.] 
See  Civil  Code,  sec.  1427,  et  $eq. 

§  27.  An  injury  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  To  property. 

§  28.  An  injury  to  property  consists  in  depriving  its 
owner  of  the  benefit  of  it,  which  is  done  by  taking,  'mth- 
holding,  deteriorating  or  destroying  it. 

Oanse  of  injiu7-46  CaL  584. 

§  29.  Every  other  injury  is  an  injury  to  the  person. 

§  30.  A  civil  action  is  prosecuted  by  one  party  against 
another  for  the  enforcement  or  protection  of  a  right,  or 
the  redress  or  prevention  of  a  wrong. 

See  sec.  307,  e<  teg. 

§  31.  The  Penal  Code  defines  ieuid  provides  for  the  pros- 
ecution of  a  criminal  action. 

§  32.  When  the  violation  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  the  other. 
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PART  I. 
OF  COURTS  OF  JUSTICR 

TITLE  I. 

OROAinZATION  AND  JURISDICTION. 

Chap.   I.    Goitbts  of  Justicb  nr  General.    §§  33,  di. 
n.    Court  op  Impeachment.    §§  36-39. 
ni.    Supreme  Court.    §§  40-66. 
IV.    Superior  Courts.    §§  65-79. 
V.    Justices*  Courts.    §§  86—116. 
VI.    Police  Courts,    §  121. 
VTL    General  Provisions  respecting  Courts  of 
Justice.    §§  124-163. 
[Part  I.,  i^  33-304,  amended  and  in  effect  April  1, 1880.] 

[34] 
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CHAPTER  I. 

COURTS  OF  JT7STICE  IN  GENSRAL. 

I  S3.  The  seyem  courts  of  thli  State. 
I  84.  Courts  of  record. 

§  33.  The  following  axe  the  Courts  of  Justice  of  this 
State: 

1.  The  Court  of  Impeachment; 

2.  The  Supreme  Court; 

3.  The  Superior  Courts; 

4.  The  Justices'  Courts; 

5.  The  Police  Courts,  and  such  other  inferior  courts  as 
the  Legislature  may  estahlish  in  any  incorporated  city  or 
town,  or  city  and  county. 

See  Const.  Cal.  arts.  3  and  6. 

For  sttbd.  5,  see  Coiist.  CaL  art.  6,  sec  13. 

JITRISDXOTXOII'. 

Aoqnired-how*  16  Cal.  389;  81  Cal.  391 ;  3S  Cal.  S28;  39  CaL  428;  »  Cat 
439;  44  Cal.  356;  46  Cal.  610;  59  CaL  68, 203, 498;  63  CaL  44. 

Adiotirmnent— effect  of ,  1  Cal.  409;  4  Cal.  280;  7  CaL  53;  19  CaL  707; 
25  Cal.  49. 170;  27  CaL  172, 402;  28  CaL  Wii  30  CaL  192;  84  CaL  329,  479;  39 
Cal.  189;  44  CaL  85.    But  see  sees.  47, 43, 73, 74. 

Adzniraltjand  maritime— 1  Cal.  485;  2  Cal,  308;  5  Cal.  268;  6  Cal.  143; 
9  CaL  697;  13  CaL  370;  34  CaL  676;  42  Cal. 227;  SO  CaL  230. 

Admission— See  sec.  415,  snbd.  4,  and  sec  416. 

Agreement  as  to— 2  CaL 74;  8  Cal.  563;  14  CaL  279;  19  CaL  125;  40  CaL 
183;  42  CaL  125;  43  CaL  393;  50  Cal.  447. 

Amonnt— limitations  as  to,  1  Cal.  15:  3  CaL  220;  S  Cal.  230;  10 CaL 249; 
17  CaL  6»8;  23  Cal.  170;  24  CaL  61;  30  CaL  245, 546;  34  CaL  28;  35  CaL  269; 
39  CaL  570;  40  Cal.  628;  45  CaL  71;  43  Cal.  160. 

Appeal— 1  CaL  15;  2  CaL  99;  3  CaL  426;  4  CaL  368;  6  Cal.  695;  8  Cal. 
297;  9 Cal.  698;  10  Cal.  50, 249;  11  CaL  176:  15  CaL  502:  20  CaL  39,  388;  22 
Cal.  82;  30  CaL  99, 516;  31  Cal.  83, 261:  34  Cal.  28:  35  CaL  213;  89  CaL  92; 
42  Cal.  35;  45  CaL  71;  47  CaL  7,  lOi);  43  CaL  139;  50  CaL  211. 

Appearanoe-21CaL52;  28  CaL  668;  30  Cal.  440;  31  CaL  942;  14  Cal 

577;  42  Cal.  484. 

Bankraptcy— 47  Cal.  481 ;  48  CaL  439, 452;  53  CaL  287. 

Oertiorari-4  CaL  186;  21  CaL  167 ;  26  CaL  372;  80  CaL  99;  39  CaL  STO;  IT 
Cal.  454 ;  40  CaL  479, 481 ;  43  Cal.  365;  47  CaL  7. 

Common  law— 2  CaL  99, 146;  6  Cal.  359;  39  CaL  96. 

Ooncorrent— 2  Cal.  303;  7  Cal.  348;  8  CaL  27, 84,  67,  266;  9  OaL  Tt,  607; 
21  Cal.  438;  30  CaL  573;  42  CaL  227. 

Oonaent— See  AoBSBicsarT. 
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Oonstitational  ohangeii  as  to— 31  Gal.  415;  sees.  61,  03,  75, 76, 77, 11% 
113, 114. 

Oonstltntionality  of  laws— 7  Cal.65;  10  Cal.293;  11  CaI.176i  ISCaL 
24;  17  Cal.  548;  24  Cal.  427;  28  Cal.  118;  30  Gal.  99;  91  Gal.  261 ;  32  CaL  243; 
83  CaL  212;  84  Cal.  520;  41  Cal.  147 ;  42  Cal.  316. 

Oo-ordinate,  9  Gal.  77, 608;  10  CaL  495. 

Oo8t8-30  Cal.  54G;  50  Gal.  30. 

Ooorta— Jurisdiction  as  to  other,  8  Gal.  27, 84, 67,  268;  0  CaL  77,  607; 
11  Cal.  76;  37  Cal.  268;  39  Cal.  157;  49  Cal.  331;  51  Gal.  145, 562. 

Definition— 10  Cal.  293;  43  CaL  365;  44  Cal.  85. 

Demurrer  to— 16  Cal.  432. 

E(lttit7-3  Cal.  130;  6  Cal.  876;  7  Cal.  348;  10  Gal.  529,579;  13  Gal.  521, 
559. 507, 626;  21  Gal.  438;  24  Cal.  61 ;  30  Gal.  440;  33  CaL  45;  36  CaL  689;  38 
Gai.  265;  51  Cal.  431 ;  53  Cal.  656. 

£zcla8ive-2  Gal.  306;  5  CaL  268;  33  Gal.  85, 688;  53  CaL  16, 412. 

Extent— 17  CaL  363;  86  Gal.  159;  49  Cal.  351. 

Forfeiture,  actions  for— 33  Cal.  212;  36  Cal.  281. 

Fugitives-^}  Gal.  238;  23  CaL  585. 

GeneraU7-4  Cal.  307;  6  CaL  685;  12  CaL  128;  13  Cal. 589;  17  Gal. 868;  19 
Cal.  210, 374, 388;  23  CaL  585;  27  CaL  492;  30  CaL  99,440;  31  Gal.  170;  82  CsU. 
140;  33  CaL  606;  34  CaL  321:  37  CaL  60;  3.0  CaL 315;  41  CaL 202, 308;  43  CaL 
813;  46  CaL  79, 245, 398;  47  Cal.  524;  43  Cal.  70, 127, 133;  49  CaL  351, 491;  51 
CaL  3, 255, 435. 

Habeas  corpus— 26  GaL  872;  84  Gal. 682;  88  CaL  145, 893, 499;  45  CaL  199; 

61  Gal.  317. 

Incidents  of— See  sec.  187. 

Inferior  and  limited,  courts  of— 5  Cat.  195;  10  CaL  298;  12  GaL  283;  15 
Cal. 297;  16  CaL 432;  20 Cal. 89;  21  CaL  167;  23  Gal. 402;  28 GaL  118;  29  GaL 
807;  83  Cal. 318;  34  CaL  321;  85  Cal.  269;  36  Cal.  135;  39  Cal.  517;  43  CaL  455. 

Injunction— See  s€cs.  525, 526;  37  GaL  268. 

Legislative  powers  and  functions  as  to— 5  Gal.  9, 48, 280, 343;  6  Gal. 
143. 532:  7  GaL  65:  8  CaL  297;  13  CaL  24;  17  CaL  548;  25  CaL  605;  30  CaL 
435:  32  CaL  242;  33  Cal.  279;  35  CaL  624;  42  Cal.  65;  43  Cal.  279;  50  Gal.  153; 

62  CaL  142. 

Limited— See  Xitfb^iob;  also,  49  CaL  465. 

Loss  of— 4  GaL  280;  6  CaL  21;  15  GaL  76;  49  Gal.  590. 

Mandamus— 15  CaL  91 :  26  Gal.  372;  29  Gal.  807;  80  GaL  245, 485;  85  CaL 
313:  36  Cal.  283, 595;  89  C^  189, 4U. 

Naturalization— 39  Gal.  98. 

Nuisance— 30  CaL  573;  36  GaL  193;  40  CaL  896. 

Objections  to— 16  Cal.  432. 

Person— See  Admissioit,  Appsabavoib,  Pubuoatioh  ov  Sum- 
HOirs;  5 Cal. 494;  7CaL54;  34Cal.391;  36Cal.691;  46CaL610;  53Gal.635. 

Presumption  as  to— 2  GaL  99, 146;  3  CaL  426;  6  GaL  149;  7  Cal.  291 ;  10 
GaL  50;  12  GaL  283:  17  CaL  354, 371. 424:  23  Cal.  402:  27  Cal.  67, 300;  31  Cal. 
168,342;  33  CaL  45, 318, 505, 530;  34  Gal.  391;  40  GaL 648;  44  CaL  356;  49  CaL 
208;  53  Cal.  635. 

Process— 48  Cal.  138. 

Prohibition,  writ  of— 26  CaL  872;  52  Cal.  616. 

Publication  of  summons,  notice,  etc.— sec.  418;  12  Cal.  100,288;  20 
CaL  81 ;  20  GaL  149;  27  CaL  295, 800;  30  Cal.  611 ;  81  Gal.  842;  88  Cal. 45, 506> 


990:  S4CaL891:  S7  0aL4.W;  39CaL433;  44CaLSM;  BeletMrt.ClllinlMni 
53  Cal.  635,  oyemilliig  Hahn  v.  Kelly.  34  Cal.  991. 

Becord»~13  Cal.  34 ;  19  GaL  127 ;  30  CaL  439. 

Bestitntion,  writ  of— 19  Cat  374. 

Special  cases-^  CaL  43, 196;  43  GaL  3ft. 

Stipulation— See  Ao&EEUEirT. 

Taxes,  snits-for-M  GaL  61 ;  43  CaL  488{  4B  OaL  IM. 

Test  of— 3U  CaL  54a. 

Trespass— 39  Cal.  315. 819. 

United  States  conns,  KeneraIly^-4  GaL  388;  9  CaL  6M)  11  GaL  176;  29 
Cal.  S4;  25  GaL  60&i  27  CaL  lCi(  2a.CaL  98;  83  CaL281;  39  CaL  318;  40  CaL 
58«. 

.    Vacatioa— See  ADJouiurxEVT. 

Yenne— 37  CaL  I'JO;  46  CaL  245;  49  GaL  »L 

Want  of-7  CaL  64:  B  CaL  663:  12  Gal.  IOO4  16  CaL  389;  17  CaL  136:  9S 
Cal.402:  27CaL300;  28CaLll5;  30Cal.440;  34CaL391;  37GaL4M;  S3  CaL 
670;  62  CaL  97. 

MWithinth0Jiui8<Uotion/*deflned-UGaLaO6.      . 

Witne8s-66  CaL  633. 

§  34.   The  eouvts  enumerated  in  tlie  lint  three  subdl- 
Tisions  of  the  last  preceding  section  are  courts  of  record. 
Const.  CaL  art.  6,  sees.  13, 23. 
Oourt  of  record— deflnitlon,  34  GftL  391;  63  GAL  230. 

CoDx  Gnr.  1*800.-4. 
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GHAFTEB  II. 
COtTRT  OF  IMPBACHBSBXTT. 

16.  Members  of  the  court. 

17.  Jurisdiction. 
38.  Officers  of  tbe  court. 
S9.  Trial  of  impeachments  proTlded  for  In  the  Penal  Code. 

§  36.  The  Court  of  Impeachipent  la  the  Senate;  when 
Bitting  as  sach  court,  the  senators  shall  be  upon  oath;  and. 
at  least  two-thirds  of  the  members  elected  snail  be  neces* 
sary  to  constitute  a  quorum. 

Const.  Cal;  art.  4,  sec.  17;  art.  6,  sec.  1. 

§  37.  The  court  has  lurisdiction  to  try  impeachments, 
.when  presented  by  the  Assembly,  of  the  Governor,  Liou- 
tenant-Governor*  Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  uf  the  Supreme 
Court,  ana  Judges  of  the  Superior  Courts,  for  any  misde- 
meanor in  office. 

Const.  Cal.  art.  4,  sec  18. 

Other  civil  offloers— 45  CaL  200. 

§  38.  *  The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  798. 
Impeachment— manner  of,  45  Cal.  200, 

§  39.   Proceedings  on  the  tritl  of  impeachments  are 
provided  for  in  the  renal  Code. 
See  Penal  Code,  sec.  737  et  teq. 


CHAFTBE  m. 
BUPRQUB  COT7RT. 


g  40.    Tbe  Supreme  Court  ettall  coi»liit  of  a  Chief  Jus- 
tice and  bIx  AsaoclHte  Justices,  wbo  sliall  be  elected  bf 

tie  qaaMed  electors  of  tlie  State  at  la^je,  at  tlie  Kcneml 
State  elections  auxC  rrecedins  tbo  explnitioa  of  the  Iptius 
of  office  of  tbelr  proiIeuesEiorti  ruspecllvoly,  and  hold  tlielr 
offices  for  tbe  tartn  of  twelve  years  from  and  after  tlio 
flrsl  Monday  after  tbe  first  clay  of  January  neit  succeed- 
ing tlieir  election;  prociiled,  tbat  oF  tlia  justices  electcil 
at  tbe  Eeneral  State  election  of  eiEbteen  liundred  and 
seventy-nine,  tba  Chief  Justice  shnll  go  out  of  olBce  at 
the  end  of  eleven  years,  and  the  six  Associate  Justices 
sball  Iiavo  so  classilied,  or  sliall  so  classify  themaalvos, 
liv  lot,  that  two  of  thetu  sljall  go  out  of  oflice  at  the  cud 
of  lliree  years,  ttro  of  them  at  tiie  end  of  seven  years, 
and  two  of  thcni  at  the  end  of  eleven  years,  from  the  lirat 
Uonday  after  tlie  first  day  of  January,  eighteen  hundred 
and  eighty;  and  an  entry  of  such  classilication  shall  liave 
been  or  shall  be  made  In  tUe  minutes  of  the  court  in 
bank,  signed  by  them,  and  a  duplicate  thereof  filed  in 
tlie  office  of  tbe  Secretary  of  State. 

Conat.  00.  srt.  e,  sees.  I,  L 

EUglbUlty-HC.  IH. 

AUuua  of  jDdgs-Ma.UilCBl.lMidS. 


4X-4  snrsxaiE  court.  4f&r. 

§  41.  The  years  during  Trhicli  a  Justice  of  the  Supreme 
Court  is  to  liold  office  are  to  be  computed  respecrirely 
from  and  includini^  tbo  first  Monday  after  tlie  Urst  day  of 
January  of  any  one  year  to  and  excluding  tlie  first  Mon- 
day after  the  llrst  day  of  January  of  the  next  succeeding 
year. 

Coust.  Cal.  art.  6,  sec.  S. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  liol'd  tlie  office  until  the  election  and  ciualilica- 
tion  of  a  justice  to  lill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  6hnll  hold  tlie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  G,  sec.  3. 

Vacancy— see  sec.  40,  Absence  of  JtmoE. 

§  43.  There  shall  be  two  departments  of  the  Supreme 
Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  J  ustice  siiall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  maybe  changed  by  him  from  time  to  time; 
provided,  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with'  one 
another  by  agreement  among  themselves,  or  if  no  such ' 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
Tlie  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  tlieir  number  as  presiding  - 
justice.  Each  of  the  departments  shall  have  tlie  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  tlie  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  tlie  departments^ 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of  ^ 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
providedy  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  transmitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  GaL  art.  6,  sec.  2. 

Ohambers,  powers  at— sec.  165. 

Adjoomment,  holidays— «ec.  13S. 

OoncnTrence-33  CaL  G33. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  conrt  to  be  beard  and  decided  by 
the  court  in  Dank.  Tbe  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  nnd  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may^  either  before  or  after  judgment  by  a  depart" 
ment,  order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided^  tliat  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforenaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  coucurrence  of  two  Associate 
Justices. 
Const.  CaL  art.  6»  sec.  2.  See  see.  12B;  Supreme  Ct.  rule  90. 

§  45.  Tlie  Chief  JVistice  or  any  four  justices  may  con- 
Tone  the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  tlie  court  wlien  so  con- 
vened. The  presence  of  four  iustices  shall  be  neces»:!ry 
to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  iu  the  court  in  bank;  proHdcd,  that 
if  four  justices  so  present  do  not  concur  in  si  judgment, 
then  all  the  justices  qualilied  to  sit  in  the  cause  sh:ill  hear 
tbe  argument,  but  to  render  a  judgm(>nt  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  bo  final,  except  iu  cases  in  wliich 
no  previous  judgment  has  been  rendered  iu  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
In  bank  shall  be  llual,  unless  within  thirty  <lays  after  such 
judgment  an  order  be  made  in  writing,  signed  by  live  jus- 
tices, granting  a  rehearing. 

Const.  CaL  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  In  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  conmieno- 
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Uxfi  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  tlie  city  and  county  of  San  Francisco,  cooir 
mencing  on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  cona- 
mencing  on  the  tirst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  tli« 
above  named  places  at  such  other  times  as  may  be  pre* 
Scribed  by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend. 
Its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof ,  are  not 
provided  by  the  State,  toother  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  aud  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  mav  direct  the  Clerk  of  the  Supreme 
Court  to  provide  sucn  rooms,  attendants,  furniture,  fueU 
lights,  and  stationery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  defray  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  suiliciont  sum  shall 
be  annually  appropriated  out  of  any  funds  iu  the  State 
treasury  not  otiierwise  appropriated.  The  moneys  so  ap- 
propriated shall  be  subject  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on.  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  him  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  Cal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjournment,  formerl7--eee  see.  83,  <mte,  under  Jitbisdiotiov. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
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U.  8.  8iipr»m«  Ot,  writ  of  tnor  from^U  OtL  17t;  Beldiflr  «• 
Cluunben,  53  Cal.  6S9. 

Paots->not  Inyesttgated,  26  CaL  27S. 

Oorroctioii— of  minutes,  M  GaL  S28i  of  leeofds  of  kuref  ooorti  ft 
CaL  107. 

Final  jndgment--t7  CaL  438. 

Oiigizial  jiiilsdictio&— former  lack  of,  noteato  sec  6L 

§  51.  In  the  ezeicise  of  its  original  Jorisdiction  the  Bn^ 
pieme  Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  i)ower  to  issue  all  otlier  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  CaL  art  6.  sec.  4. 

Bee  Hyatt  v.  Allen,  March  2MU  1880,  and  notes  to  see.  81,  tmte,  on 
Jnriadiction. 

Original  jmlsdiction^-eztent  of,  1  CaL  85, 144, 847;  7  CaL  148;  14  CaL 
3;  21  Cal.  169;  Hyatt  v.  Allen,  supra. 

Mandamna-secs.  54, 76, 165, 1084  ei  teq,,  1108  to  1110. 

Oertiorari-seca.  54,  T6, 165, 1067  ei  seq.»  1108  to  1110. 

Prohibition  sees.  54, 76, 160, 1102  ei  teq.,  1108  to  UVk 

Habeas  eorpns-eecs.  54, 76, 165;  1  CaL  86, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

«  AU  other  writs  ''-25  Cal.  28, 96;  28  CaL  71 ;  Hjratt  e.  Allen,  tupra. 

Writ  of  errox^-sec.  129fi,  (Supreme  Ct.  role  26);  1  CaL  85;  8  CaL 
l47;4GaL206;  5Cal.l90;  8CaL2»7;  5JCaL220. 

Injnnctkm   sees.  54, 76, 165, 896, 525  ei  seq.p  745, 1841. 
Frocedendo-eec  ISO,  Supreme  Ct  role  28. 

Writs,  oertain,  abolished-^«eir»  faeias  and  qtio  wmrtmto,  sec  801 
(bat  as  to  latter,  see  sec.  76,  sabd.  5);  m  exeai,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec.  153;  iasQanoe,sec54;  senrloe  bj  tel* 
esraph,  sec  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdio* 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  inyolve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  any  tax,  impost,  as- 
sessment, toll  or  municipal  nue,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedini^ 

fi.  In  all  criminal  cases  prosecuted  by  Indictment,  or 
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iafaniution,  In  >  oont  of  reooid,  on  qneatlons  of  law 

Couat  Cal.  Mt.e,KC.  t. 
ApiMAli  In  ^nBTvl— He.  DM  0f  Hj. 
Appsal*  ta  Supreme  Oom^—tec  WS  tt  hi. 

ApHlUta  JBiledlollaa— I  ChI.  lH;  g  CuL  397!  ID  CmL  149;  t1  Csl.  tS* 
HCll». 
JoriifUctlaii  feaerally— tee  notea  to  tte.  tt,  onfa. 
^  gDBDiTieioic  I.  OenenUT-flee  sec  TO.  mbiL  1.  Added  Joiladio- 

'ce.UCaLan. 
itraonUniT]' writs,  aecs. 
rt.l.  U«B,enron:pmeht 
■1.  Stl;  ISOOTWI ;  25  Oil. 


lCkl.ni410iil.I3S.  - 
IS  ycmi  Cwle,  KC  B88. 
.    Oovn  of  Msorti— neo 


9  53.  The  SupTeme  Court  may  nfflim.  reverse,  or  mod- 
ify any  jaJgmeut  or  unlur  np|>ealuil  from,  and  inay  iliract 
the  nroiter  jnil^^eiit  or  onler  to  Ih;  entered,  or  direct  a  new 
trial  oc  furclici  procceiUnga  to  )«  Imil.  Tlie  ilncisSoa  of 
tlie  court  sljall  be  circn  ill  wtitius;  ami  in  givluft  Itucle- 
cision.  If  n  iiuw  trml  liegrautxil,  titu  court  sliall  iKisHiipon 
and  determine  all  tlie  iiiications  «[  Inw  luvolveil  iu  llie 
COBB,  presented  itpon  huvIi  nppciil,  (iu<1  ueeessary  to  tlie 
Tinal  iletemiiuatiou  of  ilie  rnso.  Iih  Judguieut  iu  appealed 
caiieH  shall  \m  remitted  tottio  court  froui  whieh  the  apiiaal 
was  taken. 
AQTEiinc  jadsmont-He  sec.nU;  lSCal.3241  IGCal.  "OIi  £){M.ga. 


Otdelon— rmnlmncnii  of.  m  u 

r-i.  .n^.as  at.  Ttil.  44;i  tlmo  for  lll.._^, , 

_..,...  .^..-.  .>..  j>,._.  .-    "bb gjjo, Dictum, Law ui 


SlesretlOQ— interference  for  &ini^e  of.  only.    See  ikc.  69?.  tiKamiAL 
Note;  also,  mtiil.  1  and  snbd,  0,  iiotn,  In  hiiiio  Bectloii. 

inal  of  appeal-s«!.  lH,  (Saprenie  Ct.  BiHei  )  »ai\  i};  oca. 
»CU.m;;  l«Cal.»l)  11CM.30T111CU.  «Ui  11  CbI.  SI,  ll»t  !t 
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Cal.  68;  34  CaL  iI8;  »Cal.21«^  MS;  98  Cal.  137:  88  Cat.  286}  S9  CaL  esSs 
40  Cal.  98, 101»  278;  42  CaL  513*  629;  43  Cal.  24.  ff.  64;  45  Cal.  18. 

Bfrors-aec.  6§7,  snbd.  7.  See  ateo,  Rxybbbiso  Jxtnonjorr,  Itas- 

ttlSSAI.  OF  APPKAL. 

EvideQO»-co]ifli€tlng,  see  lee.  6S7,  tabd.  6k 

Excess— in  iQdgment.  remitting,  12  Cal.  479;  14  CaL  419;  16  CaL  484; 
17CaL618;  861^187;  29€aL165;  46CoL209.  See  also,  note  to  see.  667, 
suImLS. 

Intendments— all  in  favor  of  proceedings  belotr.  See  sec.  475  and 
sec.  liX>3,  subds.  15, 16, 17, 18. 33:  1  Cal.  32. 42, 1 15. 139, 183. 874. 886,  4U5, 453; 
3  Cal.  195. 428. 456:  4  CaL  286, 331 :  6  Cal.  921. 403;  0  Cal.  478;  7  Cal.  54, 279, 
292;  9  CaL  21^,  231, 426;  10  CaL  49,  178:  17  CaL  3n;  2J  CaL  51;  34  CaL  878, 
615;  27  CaL  500:  31  Cal.  298:  33  CaL  513:  S4  C.iL  Si)l;  36  CaL  6U6:  89  CaL 
435:  42  CaL  813,  439:  U  CaL  389;  44  CaL  117, 370;  45  Cal.  34.4(S;  49  Cal. 
679;  50  Cal.  419;  Fbilllps  v.  Lowery,  February  7th,  1880.  Contra,  ffeucr* 
Ally,  see  Recobd,  as  conflnln?  review,  9  CaL  564 :  1 7  CaL  585;  50  Onl .  899 ; 
63  CaL  G35;  A3  to  inferior  courts,  see  sec.  33ff ;  tt Cal.  651 ;  7  CaL  64 ;  12  Cal. 
2^  16  060.296,301;  28CaL403t  83CaL318;  Exjiarto Kearney, May 27th, 

•Jndgmetit»-«8siimptloiDs  tn  Bappott^a,  see  IlirTefDmEirTs*  eonclii- 
slve.  bow  far*  see.  1908;  afflnnhug,  modifying,  reversing,  etc.,  see  those 
hpaus. 

I«aw  of  the  ca8e-2  Cal.  374:  6  Cal.  687:  7  CaL  603;  15  CaL  88;  16  CAL 
651:  20 CaL  45,415;  21  CaL4S7,551;  23  Cal.  383;  25  Cal.  121;  37  CaL  105,521; 
88  Cal.  667 :  43  Cal.  823, 485;  44  Cal.  494;  47  Cat. 632;  49  CaL  543, 639;  51  CaL 
esfi;  Belcher  v.  Chambers,  53  OaL  635;  Thompson  v.  Felton,  Hay  7tli, 
1880,  per  Thornton,  J, 

Modifying jndgment-sec. 957;' 2 CaL 24, 81:  4CaL126;  6Cal.21,201; 
7  Cal.  US:  10  CaL  434;  17  Cal.  618:  25  CaL  187:  26  CaL  278;  27  Cal.  104, 497: 
29  Cal.  165:  33  Cal.  134;  39  CaL  516;  43  CaL  136;  45  CaL  562;  46  Cal.  205, 
827:  49  Cal.  293;  5)  Cal.  653:  Dent  r.  Holbrook,  Feb.  eth,  1880;  KcUy  v, 
HcKibbeu,  Feb.  21st,  1880;  Hlb.  S.  A  L.  Boo. «.  Fella,  March  2Sth.  1880. 

New  trial— effect  of  decision  as  to,  7  CaL  413;  9  Col.  16;  23  Cal.  649;  28 
CaL  303;  41  Cal.  627;  43  Cal.  23. 

Opinions— 13  CaL  24.  See,  also,  Bectsioit.  I>iOTTrM ,  Reabovs,  and 
■ec.  129;  Suprono  Ct.  Bules  19, 21 ;  Cimst.  Cal.  art.  6,  sec.  17. 

Overmling— former  jndgmept,  8  CaL  451 ;  8  CaL  630;  10  Gal.  282;  15 
C:d.  607 ;  42  Cal.  416 ;  Houghton  v.  Austin,  47  Cal.  067. 
Pendency  of  action— as  to  appeal,  sec.  1049. 

Points— raising  below,  27  Cal.  500.  And  see  BEOOSDf  as  eonflnlng 
review.   But  contrOf  see  18  Cal.  525;  25  CaL  598. 

Reasons— See  Opittiovs,  also  sec.  49;  in  court  below,  3  CaL  456;  10 
Cal.  17»;  89  CaL  435;  48  Cal.  535. 

Presumptions— as  to  Jurisdiction,  sec.  38»;  as  to  regularity  of  pro< 
eeedlDgs,  see  Intbsdmsnts. 

Record— as  confining  review,  2  Cal.  132;  6  Cal.  96:  15  CaL  494;  20  Cal. 
198;  25  Cal.  145r  80  Cal.  103^  223;  33  Cal.  608;  45  CaL  196;  53  Cal.  399, 420, 
602;  Conner  v.  Bludworth,  April  26tUf  1880. 

Records— verity  of,  see  Istekdiubittb;  also,  Hahn  v.  KeBy,  84  CaL 

891. 

Relief— sec.  657. 

Remanding— for  further  proceedings,  7  Cal.  447;  22  Cal.  416;  28  Cal. 
803;  43  Cal.  23;  Hlb.  S.  &  L.  Soc.  v.  Fella,  March  25tii,  1880. 

Ramittitar-sec.  858. 
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Bes  adjndioata— «60. 1906;  also  tee  Law  ov  the  Cabs. 

Restoring  appeal— 45  Cal.  18. 

ReTeraing  Judgment— 1  CaL  330, 179;  7  Cal.  44S,  447;  9  Gal.  16;  10  CaL . 
B45:  U  Cal.  258:  14  Cal.  248:  15  Cal.  286;  30  Cal.  523:  23  CaJ.  478»549;   2» 
CaL  174;  28  Cal.  20;  SO  Cal.  462,488;  48  CaL  639;  61  CaL  611.  Also,  see  see. 
957. 

Review,  bill  of— 13  CaL  99;  34  Cal.  76;  41  Cat.  320;  extent  of,  genei^ 
ally,  see  Reoobd  as  oonflulng  reylew;  on  appeal  from  Judgment,  see. 
950. 

Rales— see.  129. 

Stare  deeisis-see  Law  of  thx  Cabxj  2  Cal.  374;  5  Cal.  403;  6  CaL 
687;  7  Cal.  002:  21  Cal.  395;  2i  C'J.  109,  604:  29  Cal.  222;  Hllm  «.  Curtis, 31 
Cnl.  400;  39  CaL  223;  43  Cal.  488;  48  CaL  m,  523.  Contra,  see  OVKUSUl*- 
INQ  voBHSB  Judgment. 

Stipnlation— sec.  283,  note  to  subd.  1. 

§  54.  The  concurrence  of  three  Justices  of  the  Supreme 
Court  is  necessary  for  the  issuance  of  any  writ,  or  tlie 
transaction  of  any  business,  except  such  ns  can  be  done 
at  chambers;  provided^  that  each  of  the  justices  shall  have 

Sower  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
tate  upon  petition  by  or  on  behalf  of  any  person  Iieltl  in 
actual  custody,  and  may  make  such  writs  returnable  be- 
fore himself  or  the  Supreme  Court,  or  any  department,  or 
Judge  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  tiiereof . 

See  Const.  CaL  art.  6,  sec.  4. 

Concnrrence— sec.  43f». 

Business  at  chambers— sec.  165b 

Single  justice— 40  CaL  483. 

HABEAS  00RF17S. 
See  U.  S.  Const,  art  8,  Amdts.,  and  Const.  CaL  art.  3,  sees.  5, 6. 
Jurisdiction,  as  to— sees.  33n,  and  51. 
Grenerally— Penal  Code,  sec.  1473  ei  $eq.,  sec  1493  «( leq.  (also,  see.  ' 


605;  49  Col.  159, 467;  51  Cal.  317,375;  5:3  hal.  410:  £x  parte  llnnff  lIii,  Jan- 
uaiy  IStli,  1880;  Ex  parte  £lli.«(,  March  1st,  1880;  Ex  parte  Clai^e.Marcli 
23ra,  1880;  £x  parte  Colm,  Hay  I9tli,  1880;  Ex  parte  Kearney,  May  27th, 
1880. 

§  55.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  skbolished  oy  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  herein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  lodged,  deposited,  filed,  or 
commenced  therein,  or,  in  cases  ox  appeal,  appealed 
thereto. 

Const.  Cal.  art.  22.  sec.  3. 

People  V.  Colby,  February  19th,  1880. 
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§  56.  In  all  casen  of  appeal  transferred  to  tbe  Supreme 
Court,  its  iadfipnents  shall  be  remitted  to  the  Superior 
Courts  of  the  counties,  or  cities  and  counties,  from  which 
tlie  appeals  were  taken  respectively,  with  the  same  force 
and  effect  as  if  said  cases  had  been  appealed  to  the  Su- 
preme Court  from  such  Superior  Courts. 


CHAPTEE  IV. 
BtTPESIOR  COVRTB. 
«).  Ji 


r  of  Ban  Tianclsca. 


W.  t  anflacHoru. 

S  65.  There  slinll  be  in  each  of  tlie  orKiinlzed  counties, 
or  cities  and  counties  of  ttje  State,  a  Superior  Court,  for 
eaoli  of  wliicb  one  judge,  and  for  eome  of  whlcli  two  or 
more  judges,  as  liereinafter  in  subsequent  sections  xpe- 
ciallf  provided,  shall  be  eleutud  by  the  nualitled  electors 
of  the  couulf,  or  city  and  count;,  at  the  general  State 
elections  next  preceding  the  espiration  of  tlie  terms  of 
ofBce  of  their  predecessura  rea])ectivelf;  provfdeci.  tliat  in 
and  for  the  counties  of  Vubaand  Sutter  combined,  only 


s'o^b 


with  sucli  rules  for  the  dispatoli  of  busiueBB  in  both  said 
counties  as  be  may  adopt. 

§  66,  In  each  of  the  conntlea  of  Alameda,  Los  Angeles, 
Sacramento,  Sau  Joaquin,  Santa  Clara,  and  Sonoma,  there 
shall  be  elected  two  Judges  of  the  Superior  Court;  audiu 
each  of  said  counties,  and  in  any  county,  or  city  and 
county,  other  than  ihe  city  and  county  of  Ban  Francisco, 
in  which  there  shall  be  more  than  one  Judge  of  the  Supe- 
rior Court,  the  judges  of  such  coart  may  liold  aa  miiuy 
sessions  of  said  court  at  tba  same  time  as  there  ace  judges 
tliereof.  and  shall  apportion  the  businesH  among  them- 
■elves  as  equally  as  may  be. 
Ccmgt.  CaL  ut  0,  sees.  e.  T. 
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§  67.  In  the  city  and  county  of  San  Prancisco  ther»f 
ahull  be  elected  twelve  Judges  of  the  Superior  Court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be- 
as  many  sessions  of  said  court  at  the  same  time  as  there  - 
are  judges  thereof.    The  said  judges  shall  choose  from* 
their  own  number  a  Presiding  Judge,  who  may  at  any  time  • 
bo  removed  and  another  chosen  in  his  nlace,  bv  a  vote  of 
any  seven  of  them.    The  Presidinff  Judge  shall  distribute  • 
the  business  of  the  court  among  tlie  judges  thereof,  and. 
prescribe  the  order  of  business.    The  judgments,  orddrs, 
aud  proceedings  of  any  session  of  the  Superior  Court,  held 
by  any  one  or  more  of  the  judges  of  said  court,  shall  be- 
e(]ually  effective  as  if  all  the  judges  of  said  court  pre-- 
sided  at  such  session. 

Const.  Cal.  art.  6,  sec.  6. 

Jnrisdiction— 6ec8. 33n,  75, 76, 77. 

Process— sec.  78. 

Oo-ordlnate  jurisdiction— sec.  S9f». 

§  68.  The  term  of  office  of  Judges  of  the  Superior- 
Court  shall  be  six  years  from  and  after  the  first  Monday 
of  January  next  succeeding  their  election;  provided,  that 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
so  classilied,  or  shall  so  classify  themselves,  by  lot,  that 
four  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
four  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  five  years  from  the  &st  Monday  of  January, 
eighteen  hundred  and  eighty;  and  the  entrjr  of  such  classi- 
fication shall  have  been,  or  shall  be,  made  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
in  the  ofiice  of  the  Secretary  of  State;  and  provided  further, 
that  all  the  other  Superior  Judges  elected  at  the  general- 
State  election  of  eighteen  hundred  and  seventy-nine  shall 
S>  out  of  office  at  the  end  of  five  years  from  the  first 
onday  of  January,  eighteen  hundred  and  eighty. 

Const.  CaL  art.  6,  sec.  ft. 

§  69.  The  years  during  which  a  Judge  of  a  Superior 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  of  January  of  any 
one  year  to  and  excluding  the  first  Monday  of  January  of 
the  next  succeeding  year. 

Coast.  Cal.  art.  6,  sec.  6.   See  sec.  41,  ante. 

§  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Superior  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  qualifica- 
CoDs  Crv.  Pboo.— «• 


\ 
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tion  of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and. 
the  judge  so  elected  shall  hold  office  for  the  remainder  of 
the  unexpired  term. 

Const.  Cal.  art.  6,  sec.  8.   Seo  sec.  42,  ante. 

Election  to  fill  raoancy— 11  CaL  49, 77;  12  CaL  978;  17  CaL  IL 

§  71.  A  Judge  of  any  Superior  Court  may  hold  the 
Superior  Court  in  any  county,  at  the  request  of  the  Judge 
or  Judges  of  the  Superior  Court  thereof,  and,  upon  the 
request  of  the  Governor,  it  shall  be  his  duty  to  do  so;  and 
in  either  case  the  judge  holding  the  court  shall  have  the 
same  power  as  a  judge  thereof. 

Const  CaL  art.  6,  sec  8. 

t72.  Any  cause  in  a  Superior  Court  may  be  tried  by  a 
ge  pro  tempore^  who  must  be  a  member  of  the  bar  ad- 
znittecT  to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
and  his  action  in  the  trial  of  such  cause  shall  hare  tho 
same  effect  as  if  he  were  a  judge  of  such  court.  A  jud^e 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  the  following  oath  or  affirma- 
tion :  ''  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  jud^e 

£ro  tempore  in  the  cause  wherein is  plaintiff,  and  — - 
I  defendant,  according  to  the  best  of  my  ability." 
Const.  CiU.  art  6,  sec.  8. 

Admitted— before  Supreme  Cdort,  must  be,  see  sec.  167. 
Agreed  npon— see  sec.  283,  sobd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non-judicial  days  excepted)  and  thev  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  tiie  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  special  sessions. 

See  Const  Cal.  art.  6,  sec.  5. 

Always  open— see  same. 

fiolidays,  etc.— see  sees.  134, 135* 

Oaaoty  aeata— 8  Cal.  382. 
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SeMloiiA-abolltioii  of  tetmi,  aee  Aim  An  ofsv,  tupra. 

Termi— before  Const.  Cat  1879;  lee  Aiwovbkii skt,  see.  tan,  alM 
sec. 47311  and2  Cal.683;  3Cal.2U:  6Cal.4U7LttCal'21:  8CaL021i  9Cal. 
1T2:  17  CaLSU;  10  CaL  127;  20  CaL  828;  21  Cal.  273;  29  Cal.  73,  422;  » 
Oal.  325;  84  CaL  80;  85  Cal.  269i  86  Cal.  288;  37  CaL  249;  40  Cal.  154:  43 
Cal.  18. 396;  48  CaL  90;  50  CaL  648;  Stewart  «.  Maboney  ICg.  Co.  VeU 
Mll.1880. 

§  74.  Adjonmmeiits  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  oh  recesses  in  the  sessions,  and 
shall  not  prevent  the  comt  from  sitting  at  any  time. 

DOO  see.  4o« 

necesses— vacation,  proceedings  during, before  Const  CaL  1879,  see*, 
aan;  20 CaL 55;  44  CaL 85;  4tfCaL353. 

§  75.  The  jnxisdiotion  of  the  Superior  Courts  is  of  two* 
kinds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  50,  and  SSii. 

§  76.  The  Superior  Courts  shall  have  original  JurMio* 
tion: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  la 
not  capable  of  pecuniary  estimation. 

3.  lu  all  cases  at  law  which  inyolve  the  title  or  posses- 
flion  of  real  property,  or  the  legality  of  any  tax,  impost, 
assesHment,  toll,  or  municipal  line,  and  in  all  other  cases 
in  whicli  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matters  of  probate,  of  divorce,  and  for  an- 
nulment of  marriage,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5.  In  aacriminal  cases  amountmg  to  felony,  and  cases 
of  misdemeanor  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.  Said  courts  and  their  judges,  or  any  of 
them,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
on  petition  by  or  on  behalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.  Injunctions  and  writs 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 

Const.  CaL  xurt.  6,  sec.  5. 

Generally— see  sec.  33»,  and  Supbhseded  Coubts* 

Intendments— favorin?  Jurisdiction,  sec  53n. 


i§  76  air^EBioB  couBTf.  ISO 

Federal  Jiul8dictloa--eQiifltet  with,  see  U.  S.  Comets,  see.  SSn. 
SUBDIYIBION  1.  In  general— 4ft  Cal.211,and  seo.SSn;  also,  Be«.  580!, 
'note  on  specific  and  preventive  relief;  farther, see  4  CaL  366;  5  Cal. 


era— sec.  Mi  et  seq.  Foreclosure— sec.  726  et  seq.  Nuisance— 29  Cal. 
-429;  see  subd.  4.  Quieting  title— sec.  738,  739.  Fartition-^ec.  753  et 
.  4tq.   Alimony— 38  Cal.  267 ;  see  Divobob,  subd.  4. 

SUBDiVTSlon'  2.  Oonstruction  of— 10  Cal.  249;  31  CaL  86.  Divorce*- 
:  and  aimulment  of  marriage,  see  subd.  4. 

Subdivision  3.  Money  demands,  etc.,  1  Cal.  15;  2  Cal.  156;  4  Cal. 
- 69;  5  CaL 05;  9  Cal.  248;  12  Cal.  280:  14  Cal.  278;  15Cal.  406;  18  Cal.  693;  23 
Cal.  61.  Amount— see  sec.  33n:  10  Cal.  249;  11  Cal.  280;  18  Cal.  410;  33 
Cal.  mi  28  Cal.  181 ;  34  Cal.  29;  45  Cal.  71 ;  Costs  no  part,  13  Cal.  29; 
20  Cal.  00, 174;  23  Cal.  186;  27  Cal.  106;  30 Cal.64S.  Admiralty-sec.  613  et 
seq;  1  Cal.  487:  2  Cal.  308;  5  Cal.  268;  7  Cal.  408;  8  Cal.  422;  9  Cal. 697;  34 
Cal.  679;  42  CiUi.  229, 472;  50  Cal.  236.  Bankruptcy- lu  general,  sec.  3a». 
Real  property-17  Cal.  67;  31  Cal.  140, 339;  38  Cal.  6S4;  39  Cal.  319;  47  Cal. 
481.   Land  department  contests— 44  Cal.  351 ;  47  CaL  461 ;  60  CaL  82, 211 ; 

§1  CaL  3;  62  CaL  03:  63  Cal.  709.711 ;  Chapman  v.  Quinn, March  13th,  1880. 
:ax,  etc.- 24  Cal.  6l ;  28  CaL  328:  30 CaL  98;  34  Cal.  28, 680;  42  CaL  35;  43 
Cal.  «>4;  TOLL,  18  CaL  95;  62  Cal.  489;  MiTiriolPAL  FINE,  80  CaL  99;  83 
•CaL21'J;  30  CaL  281. 

Subdivision  4.  Forcible  entry/ etc.— see  sec.  118,  subd.  1,  and  28 
Cal.  119;  30  Cal.  576;  37  Cal.  1(>'2;  43  CaL  300.  Insolvency— 12  Cal.  281 :  29 
CbL  416.  Nuisance— see  Special  rnocESDiNOS.  sec.fi2,  salxl.4;  ue- 
f ore  Const.  1879,  see  4  CaL  2^6.  Probate  matters— control  of,  before 
Const.  CaL  1879,  see  Supbrsbdbd  Courts. 

DIVOROE. 

See  Civil  Code,  sec,  90,  et  seq. 

Admissions— sec.  2079;  10  Cal.  527;  13  CaL  87;  25  CaL  589;  28  CaLe^t 
49  CaL  00. 

Alimony— 5  Cal.  388;  85  CaL  691 ;  38  CaL  267. 

dhlldren— custody,  etc.,  14  Cal.  512;  45  Cal.  399. 

Oomplaint-3  CaL  322;  10  Cal.  249;  22  CaL  635;  HaskeU  r.HaskeU, 
March  5th,  1880. 

Defense— 10  Cal.  290. 

around»-9  Cal.  476;  14  CaL  79, 459, 656:  19  CaL  627:  20  CaL  431;  22  CaL 
356;  32  Cal.  467;  37  Cal.  364;  42  Cal.  444;  HaskeU  v,  UaslceU,  March  5th, 

1880. 

Legitimacy— sec.  1963,  subd.  31. 

Marriage— proof  of,  sec.  1963,  subd.  80;  17  Cal,  598;  47  Cal.  621. 

Froperty-iUvlslonof,  10CaL224;  22  Cal.  633;  31  Cal.  33;  32  Cal.  493; 
S3  CaL  855;  37  Cal.  3&i;  39  Cal.  161 ;  47  Cal.  64. 

Trial— private,  sec.  125. 

Relief-sec.  5S0, 16  Cal.  378;  22  CaL  633;  33  Cal.  355. 

Review— 49  Cal.  94. 

Annulment  of  marriage— sees.  80-86. 

Special  proceedings— See  sec.  52,  snbd.  4. 

Special  cases— see  Special  1'roceedt:«^os,  and  45  Cal.  199.  Also, 
see  SupersbdedvCourtp,  title  county  Courts,  6  CaL  144;  19  Cal.  651t 
23  Cal.  144;  31  Cal.  15;  45  Cal.  2U0;  ii  Cal.  72. 
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SUBDivisioir  5.  CMmloal  oMes— if^tofiy,  am  note  to  we.  5;  beforo 
Const.  Cal.  1U79,  seo  32  CaL  140;  MUdeautmor,  seo  Peoal  Code,  sec  U; 
Troiufer  of  Ccues,  sec.  79. 

Natnralization— 6  Cal.  303;  39  CaL  09. 

Quo  warranto— see  sec.  802. 

Other  extraordlnanr  writs— see  sec.  51»,  also,  4  CaL  185;  7  CaL  Ills 
8  Cat.  58;  'J»  CaL  372, 383;  30  CaL  248, 673;  47  CaL  604;  49  CaL  46ft. 
'    Eateas  corpas— see  sec.  54. 

Judicial  daya-secs.  133  to  13S. 

SX7FERSEDED  COURTS. 

Const.  CaL  art.  22,  sec.  3. 

District  Oonrta— I  CaL  379;  3  Cal.  219. 370, 389. 484;  4  (M.  185, 235, 280, 
342,  366;  5  CaL  52.  117;  7  Cal.  34S;  0  Cal.  20.  77,  808:  10  Cal.  483:  12  CaL 
433:  17  CaL  814. 371:  21  Cal.  24, 166. 555;  24  Cal.  61, 90, 491;  26  Cal.  383;  28 
Cal.  327;  29  Cal.  427;  30  Cal.  576;  32  Cal.  414;  83  Cal.  212.  485;  34  CaL  82. 
S91:  35  CaL  691:  36  CaL  15).  193,281,  652;  38  CaL  85,  428:  39  CaL  315:  40 
<M.  183;  44  Cal.  121;  45  Cal.  200;  47  Cal.  7. 109;  48  CaL  29, 70, 86;  49  CaL 
851,465;  61  CaL  145;  52  CaL  03, 4^;  63  Cal.  267. 

Oonnty  Conrt8-5  Cal.  43, 52, 279;  6  Cal.  70, 143;  0  Cal.  85;  11  Cal.  49; 
12  CaL  394. 409:  13  CaL  145;  14  Cal.  180;  15  Cal.  91 ;  19  Cal.  374. 651 ;  23  CaL 


S96;  4d*Cal.70;'60Cal.''30;  52  Cal.  220;  63Cai.4li. 


Probate  Ooart8-4  Cal.  310. 862:  6  Cal.  60, 297, 432. 437;  6  Cal.  621,  653, 
666;  10  CaL  110, 4B5;  12  Cal.  435;  15  CaL  220;  18  CaL  478, 499;  19  CaL  188, 
397;  20  CaL  158, 288,623;  22  Cal.  266;  23  Cal.  415,427;  24  CaL  114, 123, 187; 
28  CaL  182, 505;  29  Cal.  20;  83  Cal.  46;  34  Cal.  688;  35  Cal.  392, 502;  38  Cal. 
85;  89  Cal.  306;  40  Cal.  456;  41  Cal.  202;  44  Cal.  121 ;  4S  Cal.  366;  49  CaL  469, 
«97;  50  Cal.  388;  61  CaL  146, 431, 435, 563;  53  Cal.  16, 616. 

§  77.  The  Superior  Courts  shall  have  appellate  iurls- 
diction  in  such  cases  arising  iu  justices'  and  other  inferior 
courts  in  their  respective  counties  aa  may  be  prescribed 
by  law. 

Const.  Cal.  art.  6,  seo.  6;  also,  sec  33n,  ante* 

Appeals  to  Superior  Ooorta— see  sees.  974-980. 

§  78.  The  process  of  the  Superior  Courts  shall  extend 
to  ail  parts  oi  the  State;  provided^  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const.  CaL  art.  6,  sec.  6. 

R'ocess— 5  Cal.  117;  also,  see  Political  Code,  sec.  4175  et  seq.;  also, 
see  sec.  17,  subd.  9.  and  sees.  187. 473, 1U56.  of  this  Code. 

Real  property— commencing  action ;  as  to  place  of  trial,  see  sees.  392, 


§  79.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, ancT  appeals  lodged,  deposited,  orpendingin  the 
District  Court  or  Courts,  County  Court,  Probate  Court, 
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Municipal  GriminAl  Gonrt,  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county,  or  city  and  county,  of  the  State, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  lias 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  Cal.  art.  22,  sec.  S. 

See  sec.  6$;  People  v.  Colby,  Feb.  19th,  1880;  Ex  parte  Toland,  Uaicli 
19tli,1880. 
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CHAPTEE  V. 

TUBTICZia'  COURTS. 

ttm  Ain>  CouiTTixa. 
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to  JTITIOXS'  COUBTB  » 

ARTICLE  L 

JOBcmB'  ooDBTB  m  ciTin  ^JTD  oomreiBB. 


itil 


g  8S.  There  Bball  be  in  evecy  clt?  and  oonnty  of  mom 
tban  one  bundiad  thousand  popalatloD  a  JuBticee'  Court, 


for  which  five  Justices  of  t1 


Bball  be  elected  by 

—id  oonnty,  at  the 
tbe  explratioQ  ol 


the  qualified  electors  of  sacli  city  and  county, 

(teDeral  State  election  next  preceding  the  espira 

tlie  terms  of  office  of  their  predecessors.  Any  one  of  si 
justices  may  hold  court,  and  there  may  be  as  many  aes- 
iiOQS  of  said  court  at  tbe  same  time  aa  tliere  are  justices 
thereof.  Tbe  said  jusCices  shall  choose  one  of  their  num- 
ber to  be  Frealdlng  Justice,  who  may  at  any  time  be 
removed  and  another  appointed  in  his  place  by  a  vote  of 
a  majority  of  them;  provided,  that  in  case  of  the  tempo- 
rary absence  or  diMibllity  of  the  Presiding  Jaatlco,  any 
oDu  of  the  other  justlceB,  to  be  desinnated  by  the  Presid- 
tu|;  Justice,  may  ad  as  Presidiitg  Justice  during  such 
absence  oi  disability. 
C<Ri>t.CaLart.t,>«!.ll. 
et  Maieb  HtD. um. oriMiliine  Bsii '^aB^sco'JnSoM'^Conrt,  irtUi 
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§  86.  The  Supervisors  of  such  city  and  county  shall 
appoint  a  Justice's  Clerk,  on  the  written  nomination  and 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  shall  hold  office  for  two  years,  and  until  his  succes- 
sor is  in  like  manner  appointed  and  c^ualified.  Said  Jus- 
tices' Clerk  shall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithiul  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  amount  as  may  be  iixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices* 
Clerk  shall  have  authority  to  appoint  two  deputy  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  olHcinl  bond, 
the  said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  Said  Justices*  Clerk  and'  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  said  Jus- 
tices* Court. 

Clerks  generallj—^e  sec.  262. 

§  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
oj^cio  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  every  process,  writ,  or  order  that  may  bo  issued  by 
said  Justice's  Court;  provided,  tliat  a  summons  issued 
from  said  court  may  be  served  aiul  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code ;  and 
that  subpoenas  may  be  issued  by  the  Justices*  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty-eight  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  aervina 
and  executing  the  process,  writs,  and  orders  of  the  said 
Justice's  Court.  Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  and  out 
of  the  special  fee  fund,  after  being  first  allowed  and  au- 
dited as  other  demands  are  by  law  required  to  be  audited 
and  allowed.  One  of  said  deputies  shall  remain  in  at- 
tendance during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presiding  Justice 
thereof  may  order  and  direct,  for  the  purpose  of  attend- 
ing to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
said  deputies,  as  herein  provided,  or  required  by  law. 
The  said  Sheriff  ^hall  be  liable  on  his  official  bond  for  the 
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faithful  performance  of  all  duties  required  of  bim  or  any 
of  liis  said  deputies. 
SherlfT  generally— see  sec.  282* 

§  83.  The  Supervisors  of  such  city  and  county  shall 
provide,  in  some  convenient  locality  in  the  city  and 
county^  a  suitable  office  or  suite  of  offices  for  said  Presid- 
ing Justice,  Justices'  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  each  of  said 
Justices  of  tho  Peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sufficient  for  the  transaction 
of  business;  and  if  they  are  not  provided,  the  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certilied  by  the  justices  to  be  correct,  shall  be 
a  charge  against  the  city  and  county  treasury,  and  paid 
out  of  the  general  fund  thereof.  The  said  Justices,  Jus- 
tices' Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  A.  m.  until  fiv9 
o'clock  p.  M. 

m 

§  89.  All  actions,  suits,  and  proceedings  in  such  city 
and  county  whereof  Justices  of  the  Peace  or  Justices' 
Courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court, 
shall  be  entitled,  V  In  the  Justices'  Court  of  the  City  and 

County  of  **  (inserting  the  name  of  the  city  and 

county)  and  commenced  and  prosecuted  in  said  Justices' 
Court,  "Which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the  other  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
filed,  shall  be  filed,  and  a  record  of  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  Clerk's  office  afore- 
said; and  the  Presiding  Justice  and  each  of  the  other  jus- 
tices shall  have  power,  jurisdiction,  and  authority  to  hear, 
try,  and  determine  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issue  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 

Concurrent  jnriadiotion— aee  sec.  113. 

§  30^  In  case  of  sickness  or  disability  or  absence  of  a 
Justice  of  the  Peace  (on  the  return  of  a  aummons  or  at 
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tbe  time  appointed  for  trial)  to  whom  a  cause  has  been 
assigned,  the  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with  the  trial  and 
disposition  of  said  cause  in  the  same  manner  as  if  origin- 
ally assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  proceedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore him  of  the  amdavit  and  proofs,  shall  order  the  trans* 
f er  of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

§  91.  All  legal  process  of  every  kind  in  actions,  suits, 
or  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
vice of  which  any  fee  is  or  may  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices'  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  oi  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  thisarticlo 
provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  official  services  of  justices,  justices'  clerks,  or 
sheriff,  shall  be  exacted  and  paid  in  advance  into  tho 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under 
oath,  and  paid  into  the  treasury  of  such  city  and  county 
as  part  of  the  special  fee  fund  thereof;  provided^  that  sucn 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice that  they  have  a  good  cause  of  action,  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  tho  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be- 
fore said  Justices'  Court,  or  any  of  said  justices,  until  tho 
fees  allowed  therefor,  and  all  fees  for  previous  services 
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therein,  trfaich  are  destined  to  be  paid  into  the  treasnxy, 
shall  bavo  been  paid,  except  in  cases  of  poor  j^ersons,  as 
hereinbefore  provided. 

Const.  CaL  tat,  6,  sec.  15. 

Feet— cbaoge  of » 14  Cal.  12;  28  Cal.  18. 

§  92.  Cases  which  by  the  provisions  of  law  are  re- 
quired to  be  certified  to  the  Superior  Court,  by  reason  of 
involvine  the  question  of  title  or  possession  of  real  prop- 
erty, or  the  lejKility  of  any  tax,  impost,  assessment,  toll, 
or  municipal  tine,  shall  be  so  certiiied  by  the  Presiding 
Justice  and  Justices'  Clerk;  and  for  that  purpose,  if  sacE 
question  shall  arise  on  tlie  trial,  while  the  case  is  pending 
before  one  of  the  other  justices,  such  justice  shall  certify 
tho  same  to  the  Presiding  Justice.  All  abstracts  and  tran- 
scripts of  judgments  ana  proceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers  ot  or  deposited  in  said 
court,  shall  be  given  and  certified  from  any  of  such  dock- 
ets or  registers,  and  signed  by  the  Presiding  Justice  and 
Clerk,  and  shall  have  the  same  force  and  effect  as  ab- 
stracts and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
shall  be  taken  and  perfected  in  the  manner  prescribed  by 
law;  but  the  notice  of  appeal,  and  all  the  papers  required  to 
be  liled  to  perfect  it,  shall  be  filed  with  the  Justices'  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  any  bond,  or 
undertaking  given  in  any  cause  or  proceeding  in  said 
court,  when  reciuired  to  justify,  may  justify  before  any 
one  of  the  justices. 

Transfer— to  Superior  Court,  see  sec.  8SS. 

Appeal8-«ee  sec.  974.  et  seq. 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices* 
Clerk  shall  keep  a  permanent  record  of  all  actions,  pro- 
ceedings, and  judgments  commenced,  had,  or  rendered  in 
said  Justices'  Court,  which  book  shall  be  a  public  record, 
and  bo  known  astlie  "  Justices'  Docket,"  in  which  docket 
the  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
which  said  docket  and  entries  therein  shall  have  the  same 
force  and  effect  as  is  provided  by  law  in  reference  to  dock- 
ets of  Justices  of  the  Peace.  To  enable  the  Clerk  to  make 
up  such  docket,  each  of  the  justices  shall  keep  minutes 
or  his  proceedings  in  every  cause  returnable  before  or  as- 
siprned  or  transferred  to  him  for  trial  or  hearing;  and  upon 
jnclcrmeut  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
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cetber  with  all  pldadftifit»  and  papem  in  said  cause,  to  the 
Clerk's  office,  who  shall  immediately  thereupon  lile  the 
same  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— generally,  sec.  ^11  et  ieq.;  effect  of,  sec.  913. 

§  94.  The  jarisdiction  of  the  Justices'  Court  of  such 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  served  in  any  part  thereof. 

Jurisdiction— cbaraeter  of,  eecs.  39n,  92S. 

Frocoss— see  sec.  78n. 

§  95.  The  Justices'  Court  and  the  Justices  of  the  Peace 
of  every  such  city  and  county  shall  be  governed  in  their 
proceedings  by  the  provisions  of  law  regulating  proceed- 
ings before  Justices  of  the  Peace,  so  far  as  such  provis- 
ions are  not  altered  or  modified  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases 
arising  before  them.  The  Justices*  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  inconsis- 
with  the  Constitution  and  laws  for  the  government  of 
such  Justices*  Court  and  the  officers  thereof:  but  such 
rules  shall  not  be  in  force  until  thirty  days  aft<ir  their 
publication;  and  no  rules  shall  be  made  imposing  any 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  al- 
lowance to  any  justice  or  officer  for  services. 

Provisions— applicable,  sees.  832-926. 

Rnles— of  courts  generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace, 
Justices*  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  any  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other- than  an  attorney-at-liiw,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  any  party  in  any  cause  or  proceed- 
ing before  said  Justice's  Court,  or  any  of  said  justices, 
unless  he  produce  a  sufficient  power  of  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  offi- 
cer authorized  by  law  to  take  acknowledgments  of  deeds, 
which  power  of  attorney,  or  a  copy  thereof,  duly  certitied 
by  one  of  the  justices,  (who  on  inspection  of  the  original, 
and  being  satisfied  of  its  genuineness,  shall  certify  such 
copy)  shall  be  filed  among  the  papers  in  such  cause  or 
proceeding. 

See  sec.  171. 


J 
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JUttiee  of  tiM  Pe«d6— ^Uglbllltjr,  sec.  180. 
Jttdielal  effleets-^isqnalfficatioiiB,  sees.  170, 171,  ITS. 
liltxiisterfal  offioers^-genexally,  sec.  2es. 
AtUatneyw^aec.  275  et  seq, 

§  97.  The!  Jastices  of  the  Peace,  and  Jnstioefl'  Clerk, 
aim  bis  deputy,  shall  reoeive  lor  their  official  senrlces  the 
foillo^ng  salaries,  and  no  other  or  farther  compensation, 
payable  monthly,  out  of  the  citv  and  county  treasury, 
and  out  of  the  special  fee  fund  tiiereof ,  after  bein^;  first 
allowed  and  audited  as  other  similar  demands  are  by  law 
required  to  be  allowed  and  audited:  To  the  f^esiding 
Justice,  twenty-seven  hundred  dollars  per  annum;  to  tlie 
other  Justices  of  the  Peace  and  the  Justices'  Clerk,  each. 
twenty*faur  hundred  dollars  per  annum;  to  the  Deputy  of 
the  Justices'  Clerk,  twelve  hundred  dollars  per  annum. 

§  98.  The  Justices  of  the  Peace  elected  in  any  such  city 
and  county  at  the  general  election  of  eighteen  hundred  and 
Seventy-nine,  or  persons  appointed  to  fill  their  places,  are 
successors  of  the  justices  of  the  peace  of  such  city  and 
county  who  held  office  at  the  time  of  such  election;  and 
all  records,  registers,  dockets,  books,  papers,  causes,  ac- 
tions, and  proceedings  lodged,  deposited,  or  pending  be- 
fore the  Justices'  Court  or  any  justice  of  any  such  city 
and  county,  are  transferred  to  the  Justices'  Court  of  such 
city  and  county  herein  provided  for,  which  shall  have 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein. 
Transfer-4ee  sees.  fiS,  79. 

ABTICLE  n. 

JtTBTtOSS'  CtoUBTS  Hf  TOWVSHIP8. 

1 103.  Justices'  Courts  and  justices. 
I  104.  Courts,  where  held. 

105.  Wluit  justice  may  hold  court  for  another. 

106.  TcrrttorlaJ  extent  of  civil  lurlsdictlon. 

107.  ffhaX  jUsUces  successors  of  others. 

§  103.  There  shall  be  at  least  one  Justices'  Court  in 
each  of  the  townsiiips  of  the  State,  for  which  one  Justice 
of  the  Peace  shall  be  elected  by  the  qualified  electors  of 
the  township  at  the  general  State  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro- 
vided,  that  in  any  county  where  in  the  opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
board  may,  by  order,  provide  that  two  Justices'  Courts 

CouB  Civ.  Fboo.— «• 
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may  be  establisbed  in  any  townsbip,  desiffnating  tbe  same 
in  such  order,  and  in  such  case  one  Justice  of  the  Peace 
shall  be  elected  in  the  manner  herein  proyided  for  each 
of  said  courts.  In  every  city  having  ten  thousand  and 
not  more  than  twenty  thousand  inhabitants  there  shall  be 
one  Justice  of  the  Peace;  and  in  every  city  having  twenty 
thousand  and  not  more  than  one  hundred  thousand  in- 
habitants, two  Justices  of  the  Peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  respectively.  No 
person  shall  be  eligible  to  the  office  of  Justice  of  the 
Peace  in  any  city  having  over  ten  thousand  inhabitants 
who  has  not  Deen  admitted  to  practice  law  in  a  court  of 
record;  and  no  Justice  of  the  Peace  shall  be  permitted  to 
practice  law  before  an v  other  Justice  of  the  Peace  in  the 
city  or  county  in  whicn  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  in  any  Justices'  Court  in 
such  city  or  count  v.  Every  Justice  of  the  Peace  in  any  city 
having  over  ten  tnousand  inhabitants  shall  receive  an  an- 
nual salary  of  two  thousand  dollars  per  annum,  and  shall 
be  provided  by  the  city  authorities  with  a  suitable  cf&ce 
in  which  to  hold  his  court.  All  fees  which  are  bylaw 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  be  by  them  respectively 
collected,  and  on  the  first  Monday  in  each  mouth  every 
such  city  Justice  of  the  Peace  shall  make  report,  under 
oath,  to  the  City  Treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof. 

Admission  to  bar— as  qoallflcation,  sees.  156>  157. 

DisabiUties-iiecs.  170, 171, 172. 

§  104.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township 
for  which  he  is  elected  or  appointed ;  and  such  court  shall 
be  always  open  for  the  transaction  of  business. 

Always  open-Hsee  sees.  47, 73. 

S  105.  A  Justice  of  the  Peace  of  any  township  may 
hold  the  court  of  any  other  Justice  of  the  Peace  of  the 
same  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  holds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
before  the  attending  justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court. 

See  sec.  7L 

§  106.  The  civil  jurisdiction  of  Justices'  Courts  ex- 
tends to  the  limits  of  the  townships  in  which  they  are  held; 
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bat  mesne  and  final  process  of  any  Justices'  Conrt  in  a 
county  may  be  issued  to  and  served  in  any  part  of  the 
county. 

§  107.  The  Justices  of  the  Peace  elected  in  the  town- 
ships at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine,  or  persons  appointed  to  fill  their  places, 
are  successors  of  the  justices  of  the  peace  of  the  town- 
ships, respectively,  who  held  office  at  the  time  of  such 
election;  and,  in  case  the  townships  of  any  county  are 
hereafter  changed  or  altered,  the  Board  of  Supervisors  of 
such  county  shall  make  provision  as  to  what  lustices 
shall  be  successors  of  the  justices  of  townships  so  changed 
or  altered. 

ABTICLE  m. 
JUSTICES  09  THB  FXAOB  AlTD  JUSTIOXS'  COVBTS  XV  OBVIBAL. 

110.  Terms  of  offlce. 

111.  Vacancies. 

112.  ClvUjarlsdlction. 

113.  Concurrent  Jurisdiction. 
.  114.  Civil  lurisdlction  restricted. 
S  llfi.  Crinmialjarisdiction. 

§  110.  The  term  of  office  of  Justices  of  the  Peace  shall 
be  two  years  from  the  first  day  of  January  next  succeed- 
ing their  election;  provided^  that  all  Justices  of  the  Peace 
elected  at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  of  January,  eighteen  hundred  and 
eighty. 

§  111.  If  a  vacancy  occurs  in  the  office  of  a  Justice  of 
the  Peace,  the  Board  of  Supervisors  of  the  county  shall 
appoint  an  eligible  person  to  hold  the  office  for  the  remain- 
der of  the  unexpired  term. 

§  112.  The  Justices'  Courts  shall  have  civil  jurisdic- 
tion: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
Injury  to  real  property  where  no  issue  is  raised  by  the 
verified  answer  of  the  defendant  involving  the  title  to  or 
possession  of  the  same,  if  the  damage  claimed  do  not 
amount  to  three  hundred  dollars; 
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3.  In  actions  to  recovei  the  ptosaeasion  of  peraonal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  fine,  i>enalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
tlie  ordinance  of  an  incorporated  city  and  county,  city^  or 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  imix>st,  assessment,  toll,  or  mu- 
nicipal line; 

6.  Lu  actions  upon  bonds  or  undertakings  conditioned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may 
exceed  that  sum; 

0.  To  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amount- 
confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

GencraU7--6CaL19;  7CaL244;  8CaI.77;  9CaL8ft;  11  Gal. 280;  20CaL 
t82:  23  Cal.  86;  29  Cal.  313;  34  Cal.  321;  35  CaL  269;  47  Cal.  131;  53  Cal.  48. 

Limited  jurisdiction— sec.  33»{  sec.  114;  aec.  925;  23  CaL  402;  33  CaL 
218;  34  Cal.  326;  35  Cal.  273. 

Subdivision  1.  Oontract^lO  CaL  372.  Snm  clalxned--8ee  note 
on  Amount,  to  sec.  76»8uba.  3:  5  CaL 230, 831:  6  CaL  447;  7  Cal.  104;  8 
Cal.  77;  23  CaL  01:  29  Cal.  307;  30  CaL  545;  40  CaL  <i28.  Bemiiiing  dam- 
ages,  ti  CaL  414;  22  Cal.  466. 

ScBDivisioN  2.  Damage8<-«ee  sec.  657,  subd.  5,  note.  Personal 
property—  Water  rights,  5  CaL  445.   Real  property— title  or  right  of 

Siosscsslon  involved,  compare  sec.  113,  subd.  1;  and  see  sees.  76,  snbd. 
fi,  and  838;  17  Cal.  67;  38  CaL  683;  39  CaL  319;  53  CaL  23.  Verified 
answer— see  sec  446  et  teg.  lasne— see  sec.  SSS,  Amonnt— sec.  76, 
subd.  3n. 

Subdivision  S.  Eeplevin— generally,  sees.  473, 500  et  seq.,  667. 
Subdivision  4.   Legality  of  tax,  etc.— see  sec.  76,  subd.  3,  and 
notes;  24  CaL  61.   Forfeiture— statutory,  33  Cal.  212;  86  Cal.  281. 
Subdivision  6.  Amount  confessed— 8  Cal.  77. 

§  113.  The  Justices'  Courts  shall  have  concurrent 
jurisdiction  with  the  Superior  Courts  within  their  respect- 
ive townships : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the  property  amounts  to  three  hundred  dolltmi. 

Const.  Cal.  art.  6,  sec.  11. 

Subdivision  1.  Forcible  entry  and  detainer— sec.  1199  et  $eq. 
Formerly- 28  Cal.  118;  29  Cal.  662;  87  Cal.  162;  42  Cal.  824;  43  CaL  304. 
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Sttbditisiov  2.    Liens— for  salaries  and  wages,  sees.  IKM,  1208. 
Cm^ro— before  Const.  1879;  see  62  GaL  407. 

§  114.  Except  as  in  the  last  preceding  section  provided, 
the  jurisdiction  of  the  Justices'  Courts  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing against  ships,  vessels,  or  boats,  for  the  recovery  of 
seamen's  wages  for  a  voyage  performed  in  whole  or  in 
part  without  the  waters  of  tnis  State, 

Const.  CaL  art.  6»  sec.  11. 

Oonrts  of  Record— see  sec.  34f». 

Restricted  jurisdiction— see  sec.  112». 

Actions  against  vessels— eec.  813  et  sej. ;  sec.  82S. 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of 
the  following  public  offenses  committed  within  the  re- 
8x>ective  counties  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  f elon  v ; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  commit- 
ting a  willful  injury  to  property,  and  all  misdemeanors 

gunishable  by  fine  not  exceeding  live  hundred  dollars,  or 
nprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Criminal  jnrisdiction— /)e«0ff^n9  seamen,  2  Cal.  144, 145.  In  generatt 
9Cal.8&.   Misdemeanor, Si  Cal. il2. 
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CHAPTER  VT. 

POLICB    COURTS. 

S  121.  ProYided  for  In  Political  Code. 

§  121.  Police  Goarts  are  established  in  incorporated 
cities  and  coanties,  cities,  and  towns,  and  their  org^aniza- 
tion,  jurisdiction,  and  x)owers  provided  for  in  the  Political 
Code,  part  four. 

MCal.fiSO. 
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CHAPTEB  Vn. 

OBNEHAL   PROVISIONS    RSSPBCTINa 
COURTS  OF  JUSTICE. 

ABTIOLB    I.    PiTBLIOITT  OV  PROOBEDnrOS. 

n.    INCIDBXTAL  POWERS  AND  DTTTIBS  OV  GOUBTS. 

m.  Judicial  Days. 

IV.  Pboobedinqs  in  Case  of  absbnob  ob  Judob. 
V.  Provisions   Bespeotino   Places  ov  Holdivo 

Courts. 
VL  Seals  ob  Courts. 

ABTIGLE  L 

PUBUOITT  OF   PROOBBDIBOS. 

I  124.  Sittings,  public. 

S  125.  Sittings,  when  priTSte. 

§  124.  The  sittings  of  every  coart  of  justice  shall  be 
public,  except  as  provided  in  the  next  section. 
U.  S.  Const,  art.  6,  sec.  1,  amdts. 

§  125.  In  an  action  for  divorce,  criminal  conversation, 
seduction,  or  breach  of  promise  of  marriage,  the  court 
may  direct  the  trial  of  any  issue  of  fact  joined  therein  to 
be  private,  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  parties,  their  witnesses,  and  counsel; 
provided,  that  in  any  cause  the  court  may,  in  the  exercise 
of  a  sound  discretion,  during  the  examination  of  a  wit- 
ness, exclude  any  or  all  other  witnesses  in  the  cause. 

Divorce— generally,  sec.  76,  subd.  4.   Testimony  kept  secret,  Politi- 
cal Code,  sec.  1032. 

Ezclnsion  of  witnesses— sec.  2043. 

ABTICLE  II. 

Incidental  Powers  and  Duties  of  Courts. 

6  128.  Powers  respecting  conduct  of  proceedings. 
I  129.  Courts  of  record  may  make  rules. 
§  130.  Wben  rules  take  effect. 

§128.  Every  court  shall  have  power: 
1.  To  preserve  and  enforce  order  in  its  immediate  preH- 
ence; 
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2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  person  or  persona  empowered  to  conduct  a  judicial 
investififation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  orders  of  a  judge-  out  of  coiurt,  in  an 
action  or  proceeding;  pending  therein; 

6.  To  control  in  furtherance  of  lustice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  man- 
ner connected  with  a  judicial  proceeding  before  it,  in 
every  matter  appertaining  thereto; 

6.  To  compel  tbe  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code : 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

See  sec.  177. 

Contempt— eec.  1209;  also  sec.  906  et  seq.f  a&d  47  Cal.  132;  83  Cal.  204; 
Ex  parte  Cohn,  May  lOtli,  1880. 

SUBDivisioir  3.  Rules— sec.  129.  Judicial  officers— incidental 
powers,  etc.,  sees.  176-179. 

Subdivision  6.  People  v.  Center,  Slarch  1st,  1880. 

BUBDlVlSlOir  6.  See  sec.  1065  et  teq. 

Sttbdivision  7.  See  sees.  2093-2097. 

SUBDIVISION  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rules  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  govern- 
ment and  the  government  of  its  officers;  but  such  rules 
shall  neither  impose  any  tax  or  charge  upon  any  legal 
proceeding,  nor  give  any  allowance  to  any  officer  for 
services. 

Powers  of  courts,  judges,  etc—uee  sees.  128, 177. 

Rules,  generally— tn  Supreme  Court,  waiver,  Pickett  v.  Wallace, 
February  8th,  1880:  finality  of  decision, Beed  v.  Allison,  April  Stli,  1830; 
in  lower  courts,  5  Gal.  103;  6  Cal.  636;  18  Cal.  635;  29  Cal.  556;  31 C^  101; 
82  Cal.  286. 

SUPREME  COURT  RULES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  et  seq. 
Argument— rule  18;  1  Cal.  107;  6  Cal.  636;  49  Cal.  374;  uidsee  Bribfs 
and  POINTS  and  authobitiss. 

.  Bank— hearing  of  causes  in.  rule  30;  rehearing,  generally,  7  Cal.  338: 
11  Cal.  341;  14  COi.  634;  24  Cal.  190;  25  Cal.  653;  30  Cal.  462;  39  CaL  581;  48 
Cal.  178;  46  CaL  640;  48  CaL  157 ;  50  Cal.  243;  52  Cal.  473. 
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tlearme— at  inaiance  oi  eimor  panj,  nuB  a. 
Matloii— lengtb  o[  notice  of,  mle  M;  tor  DlSKIBBAI.  OF  ArFBAL, 
HOUiAtbead;  geoeraUy,  Bee.  1003«(«f- 
Obi«ctiDii-aT«xii«ptloDtareconl.Iii1«l))2lCiil.tl;  M  C»].Mtt  tl 

OpioloDi— [ecoraed,mle  19;  tnn^mlCWil  to  conrt  below,  wben,  rula 


Fapflr— or  document,  manner  at  prlntirig,  rule  IT ;  romotHl  of,  mlft 
K;  litapectlonot,  nile?7;  Peopla  v.  Center,  Marcb  lat,  1S90. 
Polntt-andaiiiliorltlejjirlntedjflllni,  role  2,  auba.*:  mnn»llr,  i 

Sniiljes.No.4M8.Feb.7tb,  mB.not  rsponedi  Kolli  >.  Moinni,  Fab. 
tnU.laW:  SbayE.lAiIy  B.Ms.Co.,Feb.UUi,lsaii  lllx t.  BooUia, Fab. 
13U1.IM. 
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Na.,  Dbath,  pending  appeal. 

Tkanurlpt— AmfljTaiat.  cbroaologliad,  nila  S.  .filnai  EkV,  rule  (. 
CMMcoKi  or  cteik  below,  nlal;  «r  (mpoitaig  attomer,  rale  fl.  CotU, 
MrfllnretoCBrtirir.nilaBi  M  printing- transcrlpl  and  papars.  rule  II. 


isui  At.  Enk,  YMi.  Utb  1^1 
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Hin  V.  Fliinigan.  March  ISth,  1880;  Reed  v.  Allison,  Aniil  5th,  1880;  ex- 
tension of  time,  rulo  2,  sabd.  3;  copies  for,  rule  2,8ubu.  7.  In<iex,  alphas 
betlcal,  rule  6.  Printed,  how,  rule  A;  may  be  by  clerk,  rule  10.  Rules, 
Tiolatlon  of,  see  Filing,  and  Douglas  v.  Fulda,  Feb.  9th,  1880.  Serving, 
time  for,  see  Filing  and  serving;  proof  of,  rule  2,  subd.  2;  of  copies  oa 
adverse  attorney,  rule  9.  Title,  chain  of,  in  tabolar  form,  rule  2.  subd.  5; 
49  Cal.  193;  map  or  survey,  rule  7. 

Writs— prerogative,  application  for,  rule  28,45  Gal.  243;  47  Cal.  205;  50 
Cal.  473;  and  see  sec.  51 ;  certiorari,  issuance,  rule  23 ;  40  Cal.  4S3. 

§  130.  Rules  adopted  by  the  Supreme  Court  sliall  take 
effect  sixty  days,  and  rules  adopted  by  Superior  Courts, 
thirty  days  after  their  publication. 

ABTICLE  ni. 

Jttdioial  Days. 

1 133.  Days  on  which  courts,  etc.,  may  be  held. 

§  134.  Non-judicial  days. 

S  135.  Appointments  on  non-Judicial  days. 

§  133.  Courts  of  justice  may  be  held  and  judicial  busi- 
ness transacted  on  any  day,  except  as  provided  in  the 
next  section. 

OoturtB— list  of,  see.  S3;  Jitbisdiction  of,  sec.  S3n. 

§  134.  Ko  court  shall  be  open,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  the  iirst  day  of 
January,  on  the  twenty-second  day  of  February,  on  the 
fourth  day  of  July,  on  the  twenty-tlfth  day  of  December, 
on  a  day  in  which  an  election  is  hold  throughout  the 
State,  or  on  a  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday,  except  for  the  followinji; 
purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
vrhen  deliberating  on  their  verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature ; 
provided^  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business ;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

Holidays— sees.  10, 11;  also,  sees.  12, 13. 

Oonrts  always  open-Hsecs.  47, 73. 

ZnjtmctionB  and  writs  of  prohibition— Issuance  of,  sec.  76,  subd.  5. 

§  135.  If  any  day  mentioned  in  the  last  section  hap- 
I>en  to  be  the  day  appointed  for  the  holding  or  sitting  of  a 
court,  or  to  which  it  is  adjourned,  it  shall  be  deemed  ap- 
pointed for  or  adjourned  to  the  next  day. 
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ABTICLE  rV. 

PiuxnaEXDnros  nr  Cass  or  ABsairoa  ov  JVDCia. 

8  199.  Adjournment  for  absence  of  Judge. 
S  140.  Adjooroment  till  next  regtUar  aession. 

§  139.  If  no  Judfi^e  attend  on  the  day  appointed  for  the 
holding  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
Iiave  been  adjourned,  before  noon,  the  Sheriff  or  Clerfc 
shall  adjourn  the  same  until  the  next  day,  at  ten  o'clock 
A.  M..  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  fol- 
lowing day  at  the  same  hour,  and  so  on,  from  day  to  day 
for  one  week,  unless  the  Judge,  by  written  order,  directs 
it  to  be  adjourned  to  some  day  certain,  fixed  in  said 
order,  in  which  case  it  shall  be  so  adjourned. 

Arrival  of  judge— after  noon,  24  GaL  19. 
Non-judicial  day— eec.  13S. 

tl40.  If  no  Judge  attend  for  one  week,  and  no  written 
er  be  made,  as  provided  in  the  last  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  until  the  time  ap- 
])ointed  for  the  holding  of  the  next  regular  session. 

n«matare  adjournment— 19  Cal.  644. 
Sessions— flee  sec.  73i», 

ASTICLE  V. 

Pboyisions  Bbspbotivo  Pulobs  of  HoLnnro  Coubts. 

1 142.  Cbaage  in  certain  cases  of  place  of  holding  court. 

%  143.  Parties  to  appear  at  place  appointed. 

S  144.  Wben  Sheriff  to  provide  court-rooms,  etc. 

§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
at  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published 
as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  appointed,  when  war, 
insurrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereoi,  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces- 
sary; and  may,  in  the  same  manner,  revoke  the  order, 
and  in  his  or  their  discretion,  appoint  another  place  in 
the  same  city  and  county,  county,  city,  or  town,  tor  hold« 
iiig  the  court. 
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§  143.  When  the  coart  is  held  at  a  place  appointed,  as 
provided  iu  the  last  section,  everv  person  held  to  appear 
at  the  caiat  must  appear  at  the  place  so  appointed. 

§  144.  If  suttable  rooms  for  holding  the  Snperior 
Courts  and  the  chambers  of  the  judges  of  said  courts  be 
not  provided  in  any  city  and  coimty»  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  furni- 
ture, fuel,  lights,  and  stationery  sufficient  for  the  transac- 
action  of  business,  the  courts,  or  the  Judge  or  judges 
thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
county,  to  provide  such  rooms,  attendants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  incurred, 
certiiied  hy  the  Judge  or  judges  to  be  correct,  shall  be  a 
charge  against  the  city  and  county  treasury,  and  paid  out 
of  the  general  fund  thereof. 


i 


ARTICLE  VI. 
Seals  of  Coubts. 

147.  What  courts  shall  have  seals. 

148.  Seal  of  Supreme  Court. 

149.  Seals  of  Superior  Courts. 

160.  Seals  of  Polico  Courts  of  cities  and  cotuities. 

151.  Seals,  how  provided :  private  seals,  when  used. 

152.  Clerk  of  court  to  keep  seal. 

153.  Seals  of  courts,  to  what  documents  affixed. 


§  147.  Each  of  the  following  courts-  shall  have  a  seal: 

Ist.   The  Supreme  Court; 

2nd.  The  Superior  Courts; 

3rd.  The  Police  Court  of  every  city  and  county. 

Seal  of  covat— judicial  notice  taken  of,  sec.  187A,  suM.  4;  court  com* 
missioner  may  provide  official  seal,  sec.  359,  subd.  5. 

Seals— discussed,  sec.  14n;  seal  not  test  of  court  of  record,  52  CaL 
124,  and  see  sec.  150. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  6hall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149l  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fourths  inches  in  diame- 
ter, and  having  in  the  center  any  word,  words,  or  design 
adopted  by  tlie  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same:  *' Superior  Court, ,  Cali- 
fornia," inserting  the  name  of  the  county,  or  city  and 
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county;  prorldedj  that  the  seal  of  any  such  court,  which 
has  been  adopted  previous  to  the  passafpe  of  this  act, 
shall  be  the  seal  of  such  court,  until  another  be  adopted. 

See  Art  of  March  31st,  1880,  (Statutes  1880,  p.  62),  vaUdatlng  writs, 
process  aud  certificates  issued  from  Superior  Courts  before  seal  pro> 
Tided. 

§  150.  The  Police  Court  of  every  city  and  county  may 
use  any  seal  having  upon  it  tlie  inscription,  **  Police 
Court, ,"  (inserting  tlie  name  of  the  city  and  county). 

§  151.  Courts  which  have  not  the  necessary  seal  pro- 
Viaed,  or  the  Judge  or  judges  thereof,  shall  rec^uest  the 
Supervisors  of  their  respective  counties,  or  cities  and 
counties,  to  provide  the  same,  and  iu  case  of  their  failure 
to  do  so,  may  order  the  Sheriff  to  prc^Vide  the  sumo,  ami 
the  expense  thereof  shall  be  a  charge  against  tlie  county 
or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seal  be  provided,  the  Clerk 
of  each  court  may  use  hiii  private  seal,  whenever  a  seal  is 
requu^ed. 

§  152.  The  clerks. of  the  court  shall  keep  the  seal 
thereof. 

§  153.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record,  or 
other  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
a  copy  of  a  document  on  flier  in  the  office  of  the  Clerk. 

Seals,  geoerallf— sec.  14,  and  note. 

Cons  Civ.  Pboo-^* 


TITLE  n. 
Jndicial  Officers. 

Cbafteb  I.    JuDiciAii  Officers  ur  oekebal.    §§  15G-1G1. 
11.    Powers  asd  Duties  of  Judges  at  ChaM'- 

BERS.    §§  165-1G6. 
m.    Disqualifications  of  Judges.    §§  170-172. 
IV.    Incidental  Powers  and  Duties  of  Jui>i« 

ciAL  Officers.    §§  176-179. 
V.    Miscellaneous     Provisions     respectino 
Courts  and  Judicial  Officers.   §} 
182-187. 

[74] 
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CHAPTER  I. 

JUDICIAL  OFFICXSRS  IN  GBNBRAL. 

150.  Qnalifleatlons  of  Justices  of  Snpreme  Gonrt 

157.  Qoaltflcations  of  Superior  Judges. 

158.  Besidonceof  Superior  Judges. 

150.  Residence  and  quallficatioii  of  Justices  of  the  Peace. 
160.  Judges  holding  Superior  Courts  at  request  of  Oovemor. 
16L  Justioes  and  Judges  ineligible  to  otUer  than  judicial  office. 


§  156.  No  person  shall  be  eligible  to  the  office  of  Chief 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
shall  have  been  a  citizen  of  the  United  States  and  a  resi* 
dent  of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

Attorney— €Kbn</toi  hefort  Sapreme  Court:  otherwise  (before  Oonst. 
GaL  1879,  art  6,  sec.  23),  see  S2  Gal.  296. 

§  157.  No  person  shall  be  eligible  to  the  office  of  Judge 
of  a  Superior  Court  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  tiiis  State  for  two 
vears  next  preceding  his  election  or  appointment,  nor  un- 
less he  shall  have  been  admitted  to  practice  before  the 
Supreme  Court  of  the  State. 

See  sec.  Ifi6fi. 

§  158.  Each  Judge  of  a  Superior  Court  shall  reside  at 
the  county  seat  of  the  county  m  which  such  court  is  held, 
or  within  three  miles  thereof,  and  within  the  county,  ex- 
cept that  in  the  counties  of  Yuba  and  Sutter  the  Judge 
may  reside  in  either  of  said  counties. 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  the 
city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  saall  be  eligible  to  the  office  of  justice  of 
the  peace  unless  he  shall  have  been  a  citizen  of  tlie 
United  States  and  a  resident  of  the  city  and  county,  or 
county,  in  which  he  is  to  serve  for  one  year  next  preced- 
ing his  election  or  appointment. 

flGO.  If,  by  reason  of  sickness,  absence,  disability,  or 
er  cause,  a  regular  session  of  the  Superior  Court  can- 
not be  held  in  any  county  by  the  Judge  or  judges  thereof, 
or  by  a  Superior  Judge,  requested  by  nim  or  them  to  hold 
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such  coart,  a  certificate  of  that  fact  shall  be  transmitted 
by  the  Clerk  thereof  to  the  Governor,  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  bucIi 
court;  and  a  Judge  so  holding  a  court,  at  the  request  of 
the  Governor,  shall  be  allowed  his  actual  expenses  in  go- 
ing to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  t<he  -treas- 
ury of  the  county  where  snch  court  is  heKl,  and  paid  out 
of  the  general  fund  thereof. 

Bee  sec.  71. 

Under  Oonst  OaL  1849«-proper,  1  Cal.  S79;  2  CaLSOT. 

By  cozuent— 23  Cal.  472;  40  CaL  468. 

§  161.  The  Justices  of  the  Sttprettie  Court  and  Judi^eft 
of  the  Superior  Courts  shall  be  ineligible  to  any  otlier 
office  or  public  employment  than  a  judicial  o^ce  or  em- 
ployment during  the  term  for  which  they  shall  have  been 
elected. 

Const.  CaL  art.  6«  see.  18. 
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C^APTBB  IL 

powBRa  or  JXFDoim  at  gbambsrs. 
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165.  Powers  of  Justices  of  fiupreme  Court  at  etemben. 

166.  Powers  ot  Saperlor  Judges  at  chambers. 


§  165.  The  Justices  of  the  Supreme  Court,  or  anv  of 
lliem,  may,  at  chambers,  grant  all  orders  and  writs  wliich 
are  usually  granted  in  the  first  instanoe  upon  an  exparU 
application,  except  writs  of  mandamus,  certiorari,  and 
prohibition;  and  may,  in  their  discretion,  hear  applica- 
tions to  discharge  such  orders  and  writs. 

Bee  sec.  176;  abo  sees.  177, 178. 179. 

§  166.  The  Judge  or  Judges  of  a  Superior  Cpurt,  or 
an^  of  them,  may,  at  chambers,  grant  all  orders  and  writs 
which  are  usually  granted  in  the  tirst  instance  upon  an  ex 
parte  application,  and  may,  at  chambers,  hear  and  dis- 
pose of  such  orders  and  writs;  and  may  also,  at  chambers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be 
filed,  suspend  the  powers  of  executors,  administrators,  or 
guardians  in  the  cases  allowed  by  law,  grant  npecial  let- 
ters of  administration  or  .guardianship,  approve  claims 
and  bonds,  and  direct  the  issuance  from  the  court  of  all 
writs  and  process,  necessary  in  the  exercise  of  their 
I>owers  in  matters  of  probate. 

See  sec.  155fi. 

Honrs,  eto«,  for  official  hnsincss— Political  Code,  sec.  4116. 

Power  at  chambers,  gezieraUy— 10  Cal.  344;  17  Cal.  37A;  ?7  Cal.401; 
10  Cal.  530,  SiiS:  81  Cal.  IT^t;  U  Cal.  3S1;  36  Cal.  24;  37  Cal.  1»;  88  Cal.  439; 
MCal.84;  4»Cal.23!l.  ' 

Motioxtf  for  new  trials— heard  at  cbambers  baf ere  duuige  of  ISM. 

Fiobate  matters— see  sec.  130S. 
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CHAPTER  nL  i 

DISQUALIFICATIONS  OF  JTmGSS.  I 

« 

1 170.  DiMoaUflcations  to  sit  or  act. 

1 171.  Cerrain  indges  not  to  practice  law. 

i  172.  No  judicial  oflBlcer  to  bavc  partner  practicing  law. 

§  170.  No  Justice,  Jadge,  or  Justice  of  the  Peace,  shaH 
sit  or  act  as  such  in  any  action  or  proceeding: 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 

2.  AVhen  he  is  related  to  either  party  by  consanguinity 
or  affinity  within  the  third  degree,  computed  according  to 
the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

But  the  provisions  of  this  section  shall  not  apply  to  tho 
arrangement  of  the  calendar  or  the  regulation  of  the 
order  of  business,  nor  to  the  power  of  transferring  the 
action  or  proceeding  to  some  other  court. 

Partiality— remedy  for,  24  Cal.  34;  28  Cal.  492. 

Disqaalification— when  none,  12  Cal.  523;  18  Cal.  185;  vitiates  jady- 
ment,  24  Cal.  7G. 

Change  of  yenne— sec.  397.  subd.  4;  sec.  398. 

Subdivision  1.  Party  or  Interested— 37  Cal.  190. 

Subdivision  2.  Related— third  degree,  23  Cal.  593:  24  Cal.  76;  roles 
of  law,  ClvU  Code.  sees.  1392, 1393. 

Subdivision  3.  Judge— acting  as  attorney,  see.  171. 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or 
county  clerk,  snail  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights,  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  ot  the  United 
States,  during  his  continuance  in  office;  nor  shall  any 
justice  of  the  peace  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides.  [In  effect  March 
14th.  1881.1 

§  172.  No  justice,  judge,  or  other  elective  judicial  of- 
ficer, or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  State. 
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CHAPTER  rV. 

ZnCIDBNTAL    POWERS    AND    DXTTIB8    OT 
JUDICIAI*  OFFICERS. 

176.  Powers  of  ladgesoutof  court. 

177.  Powers  of  ludicial  oflElcers  as  to  condaet  of  proceeding!. 

178.  To  ptmish  for  contempt. 

179.  To  take  ackuowledgments  and  affldavits. 

§  176.  A  Justice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  contradistinguished  from  the  court. 

See  sees.  165, 166, 179. 

§  177.  Every  judicial  officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  pre8« 
ence,  and  in  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 

Eroceeding  before  him,  in  the  cases  and  manner  provided 
1  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

See  sec.  128. 

§  178.  For  the  effectual  exercise  of  the  powers  con- 
ferred by  the  last  section,  a  judicial  officer  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

Oontempt— generally,  sec.  1209;  In  Justices'  Courts,  sec.  906. 

§  179.  Each  of  the  Justices  of  the  Supreme  Court, 
and  Judges  of  the  Superior  Courts,  shall  have  power  in 
any  part  of  the  State,  and  every  Justice  of  the  Peace  with« 
in  his  city  and  county,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  his  city  and  county,  city,  or  town, 
to  take  and  certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
yeal  property,  or  of  any  other  written  instrument; 


2.  The  acknowledgment  of  Batisfaction  of  a  judgment 
of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

SiTBDiYisiov  1.  Beal  propert]r— conveyance  of,  see  sec  1971. 

BiTBDnnsiov  3.  Satisfaction  of  jodgment— sec.  87fi. 

SUBDiYisiov  S.  Affld«9it-TMc.  9009  ei  teq,    Depoiition~«ec,  7tt» 
ti  uq. 
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CHAPTER  V. 

MTSCBLZiAirBOITS  PROVISIONS  HBSPBCY- 
INQ  COURTS  A17D  JXTBlCIAIi  OFFICBRS. 

!  183.  Sabseqnent  applications  for  orden  refined,  wHea  prohibited. 
I   183.  Yiolations  of  preccdtnsT  section. 

184.  Proceedings  not  affected  by  vacancy  In  ofllee. 
!   185.  Proceedings  to  be  In  Engllsb  language. 

186.  Abbreviations  and  flj^ures. 

187.  Means  to  carry  jorlsdlctiou  Into  effect. 

§  182.  If  an  application  for  an  order  made  to  a  Jndg6 
of  a  court  in  which  the  action  or  proceeding  is  pending,  is 
refused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higher  court:  but  nothing  in  this  section  applies  to  mo- 
tions refused  for  informality  in  the  papers  or  proceedings 
necessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Qrden  and  motiona  generally—eec.  1003  el  »eq. 

Orders,  appealable— sec.  i)8a,  subd.  3. 

Ziiberty  to  renew  applioation~44  CaL  236;  46  Cal.  S8S. 

§  183.  A  Tiolation  of  the  last  section  may  be  panished 
as  a  contempt;  and  an  order  made  contrary  thereto  may 
be  revoked  by  the  Judge  or  Commissioner  who  made  it,  or 
vacated  by  a  Judge  ot  the  court  In  which  the  action  or 
proceeding  is  pending. 

Fexialty  for  Tiolation— see  sees.  906, 1209. 

Ex  parte  order— vacating  or  modifying,  see.  937. 

§  184.  No  proceeding  in  any  court  of  justice,  in  an 
action  or  special  proceeding  pending  therein,  shall  be  af- 
fected by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges  thereof. 

Vacanoy— sees.  42. 70. 

§  185.  Every  written  proceeding  in  a  court  of  justice 
In  this  State  shall  be  in  tne  Englisn  language,  and  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  pab- 
lished  in  no  otner. 
Words  and  pbraaea— interpretation  of,  sees.  16»  i7« 
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§  186.  Such  abbroYiations  as  are  in  common  use  may 
be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  the  customary  manner. 

See  sec.  ISSii. 

§  187.  When  jurisdiction  is,  by  the  Constitution  or  this 
Code,  or  ty  any  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  carr^  it  into 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdic-* 
tion,  if  the  course  of  proceeding  be  not  speciiicaily  pointed 
out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  wliich  may  ap£>ear 
most  conformable  to  the  spirit  of  this  Code. 

Stipalation  enforoing— 63  Cal.  680. 

Process— aathorlty  over,  48  Cal.  133. 

Suitable  mode  of  proceeding— adopted,  00  Cal.  939, 514. 
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CHAFTEB  I. 
JURORS. 

▲BTXoxa  L  JtmoBS  nr  orarxnAL.  __^ 

IL  QnAi.ivicATioN8  Ain>  EzrarPTioira  ov  jvbobs. 

IIL    Or     8BLB0T1VQ    A.VD     BXTUJUTDrO     JUSOBS     VOB 
COUBTS  OF  RECOItD. 

rv.  Of  I>bawino  JunoBa  fob  Goubts  of  Rsoobd. 

V.    Of  SlTMMOVIirO  JUROBS  FOB  COITBTB  OF  BSCORD. 
YL    Of  summoning  JUBOBS  fob  €k>UBT8  NOT  OF  Kso* 
OBD. 

yn.   Of  Summoning  Jubobs  of  Inqub6T. 
Till.  Obsdiicnob  to  Summons,  how  Enfoboed. 
IX.  Of  Impannbling  Gband  Juries. 
X.  Of  Impannblino  Tbial  Jubijgb  nr  Goubts  ow 

Record. 
XL  Of  Impannblino  Trial  Jubibs  nr  Ck>VBT8  hot  ov 

Record. 
XXL  Of  ixpANNELnrp  Jubibs  of  Inquest. 

ARTICLE  L 
JUBOBS  IN  GENERAL. 

190.  Jury  defined. 

191.  Different  kinds  of  Jiurles. 
199.  wand  Jury  defined. 

I   108.  Trial  Jury  defined. 
194.  Number  of  a  trial  jury. 
190.  Jury  of  Inquest  defined. 

§  190i  A  lary  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particalar  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jnroxs— qualiflcations  and  exemptions,  sees.  198-202;  selecting  sod 
sommoning,  sees.  204-238;  impanneung,  sees.  241-264. 

?i  191.  Juries  are  of  three  kinds: 
.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

§  192.  A  grand  jury  is  a  bod/  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Orand  jury,  impanneUng— Bees.  241-242.  Bow  often  drawn-^ 
Oonst.  CaL  art.  I,  aec.  8. 
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§  X93.  A  trial  ianr  is  a  bod/  of  men  fettumed  from  the 
dtizens  of  a  particular  district  before  a  court  or  officer  of ' 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  bj  jorf- «ec8.  600-619. 

-VeTdict^wh6iinMd]iell}eiiiiiaiiBoiiB,OoiittCaL8rtlfiee.7.  8ae^ 
also,  sec.  618. 

S  X94.  A  trial  jury  shall  consist  of  twelve  men;  pr^ 
viaed,  that  in  ciyif  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

liess  than  twelror-Gonst.  Gal.  art.  !•  aeo.  7;  and  aee  18  GaL  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned! 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Ck>roner,  or  other  ministerial  officer,  to  inquire  of  partlo— 
alar  facts. 

ARTICLE  XL 
<|UALIVXOATI0VS  ASB  EZXKPTIOirs  OW  JUROBS. 


I 


196b  Wbo  competent  to  act  as  loror. 

199.  Wbo  not  competeat  to  act  as  Juror. 

200.  Who  exempt  from  Jury  duty. 
201.:  Who  miur  be  excused. 

202.  Aflldayit  of  claim  to  exemptioii. 


.    §  X98L  A  person  is  ccHmpetent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  ase  of  twenty- 
one  years,  who  shall  have  been  a  resident  ofthe  State  one 
vear,  and  of  the  county,  or  city  and  county,  ninety  days 
Defore  being  selected  and  returned: 

2.  In  possession  of  his  natural  faoultles,  and  ef  ordi« 
nary  intelligence,  and  not  decrepit; 

3..  Possessed. of  suffioientlcnowileageof  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  :on  property  belonging  to  him. 

StTBDivisiov  1.  Allena— not  competent,  17  GaL  122;  Si  GaL  OOS. 

Roaidenoe,  genenUy<-see  Copst.  -Gal.. act.  2,  see;  4,  art.  20,  see.  12| 

SoUtlcal  Code,  see.  U;  4  CaL  175;  6  GaL  410;  7GaL  91|  1ft  GaL  48;  26  GaL 
e;MOaL  261,650. 

Slector— J^rar  formerly  bad  to  be-4  GaL  108t 

8UBDIVISIOV  3.   22  GaL  40. 

SXTBDIYISIOV  4.   34  GaL  672. 

§  199.  A  person  is  not  competent  to  act  as  a  juror: 
1.  Who  does  not  possess  the  qualiiioations  prescribed 
by  the  preceding  section;  or, 

Gods  Grv.  Pboo.— 8. 
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'    2.  Wlio  has  been  convicted  of  ihalfeasance  in  office,  or 
may  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be : 
^    1.  A  judicial,  civil,  or  military  officer  of  the  United 
Staties,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

■■  4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 
6.  A  teacher  in  a  university,  college,  academy,  or  school: 
6.  A  practicing  physician,  or  dru^ist,  actually  engaged 
in  the  business  of  dispensing  medicines; 
'  7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
liCApital,  asylum,  or  other  charit^ible  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigatmg  the  waters 
of  this 'State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy', or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Gali- 
rfornia,  or  an  active  member  of  a  fire  department  of  any 
-city  and  county,  city,  town,  or  village  in  this  State,  or  an 
'exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

>    12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

'  13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  sucli 
'Within  a  year;  but  this  exemption  shall  not  extend  to  fi 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
.ticalar  case. 

;  Exemption— how  claimed,  sec.  202. 
<"  SXTBorvisioir  ll— Exempt  fireman-^Polltlcal  Code,  sees.  3339, 3940. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
Blight  or  trivial  cause,  or  for  hardship  or  incbnvenieDce  to 
his  business,  but  only  when  material  injury  or  destruo- 
tiop  to  his  .property,  or  of  property  intrusted  to  him, 
4s  threatened,  or  when  his  own  health,  or  the  sick- 
iiess  or  death  of  a  member  of  his  family,  requires  his 
absence. 


'  8  ^02.  If  a peinoii,  exempt  from  liability  to  act  as  a: 
jaror,  as  p*ovlaed  in  section  two  hnndred,  oe  sommonea 
as  a  juror,  he  may  make  and  transmit  bis  ailldayit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  statlnff  his 
office,  occupation,  or  employment;  and  such  amdavit  shall 
"be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  perHon  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  peraon.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ABTICLB  in. 

Ov  SELicTiiro  jjn>  BsTirBjmro  Jubobs. 

SM.  Jury  lists,  by  whom  and  when  to  be  msde* 

20ft.  How  selection  shall  be  made. 

209.  Lists  to  contain  how  many  names. 

2C8.  Lists  to  be  placed  with  Clerk. 

1209.  Duty  of  Clerk;  Jury  boxes. 

210.  Kegnlar  Jarors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

§  204.  In  the  month  of  January  in  each  year  it  shall  be 
the  duty  of  the  Superior  Court  in  each  of  the  counties  of 
this  State  to  make  an  order  designating  the  estimated 
number  of  grand  jurors,  and  also  the  number  of  trial  ju- 
rors, that  will,  in  the  opinion  of  said  court,  be  required  for 
the  transaction  of  the  business  of  the  court,  and  the  trial 
of  causes  therein,  during  the  ensuing  year;  and  immedi- 
ately after  said  order  shall  be  made,  the  board  of  super- 
Tisors  shall  select,  as  provided  in  the  next  section,  a  list 
of  persons  to  serve  as  grand  jurors,  and  also  a  list  of  per- 
sons to  serve  as  trial  jurors,  m  the  Superior  Court  of  said 
county,  during  the  ensuing  year,  or  until  new  lists  of  ju- 
rors shall  be  provided.  In  cities  and  counties  having  over 
one  hundred  thousand  inhabitants,  such  selection  shall 
be  made  by  the  judges  of  the  Superior  Court,  or  a  majority 
of  them  if  all  do  not  attend.    [In  effect  Jan.  1st,  1882.] 

§  205.  They  shall  proceed  to  select  and  list  the  grand 
jurors  required  by  said  order  of  the  Superior  Court,  and 
then  select  and  list  the  trial  jurors  required  by  said  order. 
Said  selections  and  listings  shall  be  made  of  persons  suit- 
able and  competent  to  serve  as  jurors,  who  are  assessed 
on  the  last  preceding  assessment  roll  of  such  county,  or 
city  and  county;  ana  in  making  such  selections  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from  serv- 
ing, who  are  in  possession  of  their  natural  faculties,  and 
not  iniirm  or  decrepit :  of  fair  character,  and  approved  in- 
tegrity, and  of  sound  judgment     [In  effect  Jan.  1st,  1882.  ]  ^ 
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§  206.    The  list  of  jmon,  to  be  made  as  proTidedcfn 

'  the  preceding  section*  sfaall  .contain  the  number  of  per* 

-  sons  wiiioh  snail  have  been  designated  by- the  coart  in  its 

order.    The  names  for  such  lists  shall  be.  selected  from 

'  the  different  wards  or  townships  of  the  respective  eonn* 

'  ties,  in  proportion  to  the  number  of  inhabitants  therein* 

as  nearly  as  the  same  can  be  estimated  hj  the  persons 

making  said  lists;  and  said  lists  shall  be  kept  separate 

and  distinct  one  from  the  other.    [In  effect  Jan.  1st,  1882.] 

§  208.  Certified  lists  of  the  persons  so  selected  to 
serve  as  grand  jurors  and  as  trial  jurors  shall  at  once  be 
placed  in  possession  of  the  county  clerk.  [Approved 
March  7th,  1881 ;  to  take  effect  July  Ist,  1882:1 

§  209.  On  receiving  such  lists,  the  county  clerk  shall 
file  the  same  in  his  office,  and  write  down  the  names  con- 
'  tained  thereon  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  to 
serve  as  grand  jurors  in  a  box,  to  be  called  the  '^  grand 
jury  box";  and  those  having  on  them  the  names  of  the 
persons  selected  to  serve  as  trial  jurors,  in  a  box  to  be' 
called  the  "  trial  jury  box."    [In  effect  July  Ist,  1882.  ] 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year, 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons  drawn  for  grand  jurors 
shall  be  drawn  from  the  ^^grand  jury  box,"  and  the  names 
of  persons  for  trial  jurors  shall  be  drawn  from  the  **  trial 
jury  box";  and  if,  at  the  end  of  the  year,  there  shall  be 
the  names  of  persons  in  either  of  the  said  jury  boxes  who 
may  not  have  been  drawn  during  the  year  to  serve,  and 
have  not  served  as  jurors,  the  names  of  such  persons  may 
be  placed  on  the  list  of  jurors  drawn  for  the  succeeding 
year.    L  In  effect  Jan.  1st,  1882.] 


ABTICLB  IV. 
Of  Drawing  Jtmoas  fob  Cottbts  of  Bboobd.  . 

214.  Order  of  judge  or  Judges  for  drawing  of  Jury. 

215.  Sheriff  to  be  notified. 

219.  Drawing,  how  conducted. 

220.  Preservation  of  ballots  drawn. 

§  214. ;  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 
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manded  la- any  cause  or  oaoses  at  tene  in  said  court,  and 
no  jury  isiniattendance)  tbe  court  may  make  an  order  di- 
seeting  a  trial  jary  to  Iw  drawn,  and  summoned  to  attend 
jMtbre  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  whioh  a  iary  may  have  been  demanded, 
be  continued  and  tixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Oonrtt  oeci.  6fr>?9. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
precedinir-seetien  being  made,  tlie  clerk  shall,  in  the  pre»- 
«Bce  of  the  court,  proceed  to  draw  the  jurors  from  the 
"trial  jury  box."    (in  effect  Jan.  1st.  1882.] 

§  219.  The  clerk  must  conduct  said  drawing^  as  fol- 
lows: 

1.  He  must  sliake  the  box  containing  the  names  of  the 
trial  jurors,  so  as  to  mix  tbe  slips  of  paper  upon  which 
such  names  are  written,  as  well  as  possible;  he  must  then 
draw  from  said  box  as  many  slips  of  paper  as  are  ordered 
by  the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  tlie  court,  wliich  must  show  the  name  on  each 
slip  of  paper  so  drawn  from  said  jury  box. 

«H.  If  tlie  name  of  any  person  is  drawn  from  said  box 
:Wbo  is  deceased  or  insane,  or  who  may  have  permanently 
removed  from  the  county,  or  who  is  exempt  from  jury 
eervice^  andthe  fact  shall  be  made  to  appear  to  the  satis- 
faction of  the  court,  tbe  name  of  such  person  shall  be 
omitted  from  the  list,  and  the  slip  of  paper  having  such 
name  on  it  shall  be  destroyed,  and  another  juror  drawn 
in  bis  place,  and  the  fact  shall  be  entered  upon  the  min- 
utes oi  the  court.  The  •same  proceeding  shall  be  had  as 
often  as  may  be  necessary,  until  the  whole  number  of 
jurors  reouired  be  drawn.  After  the  drawing  shall  be 
completed,  the  clerk,  shall  make  a  copy  of  the  list  of 
names  of  tbe  persons  so  drawn,  and  certify  the  same.  In 
his  certificate  ne  shall  state  the  date  of  the  order  and  of 
the  drawing,  and  the  number  of  the  jurors  drawn,  and  the 
time  when  and  the  place  where  such  jurors  are  required 
-to  appear.  Such  certificate  and  list  shall  be  delivered  to 
the  sheriff  for  service.    [In  effect  Jan.  1st,  1882.] 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  clerk  shall  preserve  the  ballots  drawn,  and  at  the 
elose  of  ike  session  or  sessions  for  which  the  drawing  was 
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had,  he  shall  replace  in  the  proper  box  from  which  the^r 
'twere  taken  all  oallots  which  have  on  them  the  names  of 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ABTIGLE  y. 

» 

OV  SUiPCONIHa  JUBOBS  FOB  COUBTS  OV  SBOOBD. 

225.  Sheriff  to  summon  jurors,  how. 

226.  Of  drawing  and  summoning  jurors  to  attend  forthwith. 

227.  Of  summoning  jurors  to  complete  a  paneL 

228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lista  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
'order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 
'  Objection  to  jnror— name  not  on  venire,  9  Cal.  537. 

Betnm— time  for,  Is  directory  merely,  4  Cal.  279. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf-^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  dra^vn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
•the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  citjr  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  m  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section.  , 

Special  jiir]r--4  Cal.  218;  43  Cal.  344;  46  Cal.  47;  47  CaL  93, 134;  People 
V.  Ah  Chung,  May  22nd,  1880. 
Eli8or~14  CaL  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheriff, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualiiications  of  jurors  to 
xjomplete  the  panel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  snmmon  the  numbed  bo  ordered  accordingly 
and  return  the  names  to  the  court. 

§  228b  An  elisor  who  shall,  by  order  of  a  coort  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti* 
tied  to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTICLE  VL 

Of  Smacovnro  Jvbobs  fob  Cottbtb  vot  of  Sxcobd. 


i 


2S9.  Jnronfor  Jwtlees'orPoliMCoiirti. 

231.  Hofw  to  be  Biunmoned. 

232.  Oillcer'8  return.  .   . 


§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  ia  more  than  one,  or  of  the  Judge  thereof » be 
summoned  by  the  Sheriff,  constable,  marsmU,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  ofiicer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ABTIOLE  YIL 

Of  BiTMHOicnf o  JUBm  of  XVQXnBBT. 

S  23S.  How  to  be  mmunoned. 

9  235.  Juries  of  inquest  shall  be  summoned  by  the 
ofiicer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
tnan,  from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
t^lace  at  which  their  attendimce  is  required. 
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.  jOiTzous  Tin.  1 

OBSDxnroa  to  Buxxohs,  how  Envosoxd. 
S  288.  Attaclimeiitand  fine. 

§  236L  Any  jnror  sttznmoned,  who  willfnlly  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  imposd 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  serred,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  appoictanity  has  been  offered  the  juror  to  be 
heard. 

AATIGLB  IX. 

Ov  IxPAinnBLiira  GHAKD  Junuts. 

{  241.  Grand  Jut.  wben  to  be  Impftimeled. 

i  242.  Haw  coQStitated. 

S  .243,  Manner  9f  impamieUngpreserlbed  In  Penal  Code. 

•  §  241«  Every  Superior  Court,  whenever  in  the  opiu  ion 
of  the  court  the  public  interest  must  require  it,  may 
make  and  file  with  the  county  clerk  an  order  directing  a 
$ury  tobedmwn,  and'desigiiating  thenumber,  which,  in 
ease  of  a  grand  jiury»  shall  not  be  less  than  twenty-five 
nor  more  than  thirty.  In  all  counties  having  less  than 
three  Superior  Court  judges,  there  shall  be  one  grand  jury 
drawn -and  impanneled  in  each  year;  and  in  all  counties 
having  three  or  more  Superior  Court  judges,  there  shall 
be  two  grand  juries  drawn  and  impanneled  in  each  year. 
Such  order  must  designate  the  time  at  wliich  the  drawing 
will  take  place.  The  names  of  such  jurors  shall  bei 
drawn,  the  list  of  names  certified  and  -summoned,  as  pro- 
vided for  drawing  and  summoning  trial  jurors;  and  the 
names  of  any  persons  di^^^n,  who  may  not  be  impanneled 
upon  the  grand  jury,  may  be  again  placed  in  the  grand 
jury  box.    [  In  effect  Jan.  lat,  1882.] 

Const.  GaL  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurom 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep* 
arate  ballots,  which  he  must  fold  so  that  the  names  can* 
not  be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  less  than 
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nineteen  of  snch  penoni  are  present,  the  panel  tattj  ber 
filled  as  provided  in  section  two  hundred  and  twentynilr 
of  this  Co<le.  And  wtaenoTer,  of  the  persons  summoned 
to  coii^>lete  a  grand  jury,  more  shall  attend  than  are  re- 
quired, tbo  requisite  number  shall  be  obtained  by  writing 
tbe  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  gnod  jmr— 47  Cal.  135. 

§  243.  Thereafter  snch  proceedings  shall  be  had  in  im- 
panneling  the  grand  jnry  as  aze^^reiDtibed  in^part  two  of 
the  Penal  Code. 

See  Penal  Code,  sees.  8M-M1. 

ARTICLE  X. 

Qf  iMPAirinBLnro  Tbial  Jurixs  nr  Covbts  or  KaooBSr. 

1246.  Clerk  to  call  list  of  Jnron  summoned. 
247.  Manner  of  ImiMinneling  prescribed  in  part  two. 

§  246.  At  the  opening  of  court  on  the  day  trial  lurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
BO  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  oox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  required,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Olvil  action— «ee  see8reOD-604. 

Oximinal  oaae— see  Penal  Code»  sees.  1055-1068. 

ARTICLE  XL 
OF  ttaxnTSLuxQ  Tbial  Jubies  is  Coubts  vot  ov  Rboobd. 


I 


250.  Proceedings  In  f  orminflr  lory. 

251.  Manner  oilmpanneUi]^. 


§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus* 
tices'.  Police  or  other  inferior  courts,  the  list  of  jurors 
summoned  must  be  called,  and  the  names  of  those  at- 
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tending  and  not  excused  must  be  written  upon  separate 
slips  01  paper,  folded  so  as  to  conceal  the.  names,  and 
placed  in  a  dox,  from  which  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
Inry  must  be  impanneled  as  provided  in  the  Penal  Code; 
If  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247. 

ARTICLE  XIL 

Of  l]CP.AjnrBijaro  Jubibs  ov  I^qttbst. 
S  254.  Maimer  of  impannftllng. 

§  254.  The  manner  of  impanneling  juries  of  Inquest  is 

grescribed  in  the  provisions  of  the  dinerent  codes  relat- 
ig  to  such  inquests. 


€ouBT  ooiaossiCKinmi,  §8  258-W 


CHAPTBB  n. 
COURT  COMBaXSSXOllBRS. 

I  258.  Appointment  and  qvallfloatlons. 
I  S0O.  Powen  of  Court  ConimUwtonen. 

* 

.  g  258.  The  Superior  Ck>Tirt  of  every  city  and  county  in 
the  State  may  appoint  six  commissioners,  to  be  designated 
each  as  '*  Court  Commissioners  "  of  such  city  and  county; 
and  the  Superior  Court  of  every  other  county  in  the  State 
may  appoint  one  commissioner,  to  be  designated  as  "Court 
:CommiB8ioner "  of  such  county.  Such  commissioners 
shall  be  citizens  of  the  United  States,  and  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
and  hold  offices  during  the  pleasure  of  the  courts  appoints 
ing  them. 
Const.  GaL  art.  6,  seo.  ^4p 

§  259.  Every  Court  Commissioner  shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  8u- 

gerior  Court  of  the  county,  or  city  and  county,  for  which 
e  is  appointed;  provided^  that  he  shall  have  power  to 
hear  and  determine  such  motions  only  in  the  aosence  or 
inability  to  act  of  the  Judge  or  Judges  of  the  Superior 
Court  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as 
to  anv  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
court;  but  any  party  to  the  proceedings  may  except  to 
such  report  mthm  five  days  after  written  notice  that  the 
same  has  been  filed,  and  may  argue  his  exceptions  before 
the  court  on  giving  notice  of  motion  for  that  purpose; 

Z.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  oe  required  in  actions  or  proceedings 
in  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  tai^en  to  their  sufficiency, 
and  to  administer  oaths  and  affirmations,  and  take  affida- 
vits and  depositions  in  any  action  or  proceeding  in  any  of 
the  courts  of  tliis  State,  or  in  any  matter  or  proceeding 
whatever,  and  to  take  acknowledgments  and  proof  of 
deeds,  mortgages,  and  other  instruments  requiring  proof 
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or  acknowledgment  for  any  purpose  nnder  the  laws  of 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  al- 
lowed by  law  to  notaries  public  in  this  State  for  like  ser- 
vices; provided,  that  ^thift  subdivision  shall  not  apply  to 
any  services  oi  such  commissioner,  the  compensation  for 
wh  ich  is  ei^presflly  fixed  by  law ; 

5.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved the  words  *' Court  <€k>mBii8sioner'*  and  the  name 
of  the  county,  or  city  and  county,  in  which  said  commis- 
sioner resides; 

6.  To  authenticate  wHb  his  official  seal  his  dffieial  acts. 

Jadioi^l  potrow  ■  persons  faavlogt  order  «sttgeed  before,  sec  128, 
Sttbd.  2. 


SUBDmsiov  L  Bx  pails  BHAttsniT^eG.  108;  XBjimction^before 
oodes^SB CaL 487.  Ezt^naioqs .o£tim*--bef<Mre codes, «L Cal. 338. 

SiTBDivisiov  2.  Ref9renoo>-HaRi8  •«.  fl.  y.  S.  B.  Co.  41  CaL ^404; 
ffeneralltf,  see.  638  et  seq. 

SUBDi VISION  S.  Soreties  on  ondortakiiigsr^^ee  sec.  1067.  Oath* 
•^ee  sec.  128.  snbd.  7;  seo.  177, sulxL  4.  Other  aots-fiee  sec.  179,  sabds. 
1,  S)  and  notes. 

SUBDivisioir  4.  Fees— Const.  CaL  art.  6,  sec.  U. 

Subdivisions.  Seals— discussed, sec.  14ii. 


TITLE  IV. 

ttOatit^iair  Offlcers  of  Oonrts  ol  Justloaii 

GhAFTEBI.     Of    MDnBXBBIAL    QfFIOBBS    CODfEBAIXY,     S 

262. 
n.   Srcbetabies  and-  Bailiffs  of  tbb  Qupbsmm 

COUBT,  U  266,  266. 
in.    F&oirooBAPHio  Bepobtsbs,  f  {  268-266. 

OOOS  CIT.  PBOCb-9.        C  97  3 


^ 


§  262      OF  MmurrjaiAL  owzoebs  (mBXBAuciT. 


OHAPTEiB  I. 
OF  MZNZ8TBRZAL  OFFZCBRS  GBNERAUiV. 

m.  Bleotlon,  powers,  and  duties,  where  preterfbed. 

§  262.  The  modes  and  times  of  election,  terms,  powers, 
and  duties  of  the  Attorney-General,  Clerk  of  the  Su- 

Sreme  Court,  Beporter  of  the  Decisions  of  the  Supreme 
iourt,  clerks,  sherifiEs,  and  coroners,  are  prescribed  In  the 
Political  and  Penal  Codes. 

Mhaisterial  officers  in  general— see  Const.  GsL  art.  0,  seo.  14;  Po- 
litical Code,  sees.  865. 1030,  lOSLL  10&B^4112^  4114, 411&  4175  to  41S8. 4205, 
4206, 4314, 4315, 4382, 4333;  P6IuaCk>de,Miairi667, 1597. MIS;  4 GaL  188. 967; 
6 CaL 92;  16 Citf. 68s  25 CaL  183;  35 atL712;  36 Cal. 202. 

Beportec  of  4eoi8iona-ot  Supreme  GoqrW  Coust»OU.  art*  6»aeetf-M| 
PoatteallCode,Sflie8.7C7,t68,met«V. 

.  .       .-./,,• 
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CHAFTEB  n. 

SECRET  ARTRB  Ain>  BAILIFFS  OF  THE  SU- 
PREME COX7RT. 


I  265.  Appointment. 

I  288.  Tenure  of  office,  and  dntles. 

§  265.  The  Jnstices  of  the  Supreme  Coart  may  appoint 
two  secretaries  and  two  bailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 

§  266.  The  secretaries  and  bailiffs  shall  hold  their 
offices  at  the  pleasure  of  the  justices,  and  shall  perform 
such  duties  as  may  be  required  of  them  by  the  court  or 
fuiy  justice  thereof . 
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CHAFTEB  m. 


S  2IS.  Phon<^n^phtc  reportefs  for  Snpreme  Court,  where  proTlded  tor, 
S  im,  FliuiKMhrapUlc  reporters  for  Superior  Ck>urt8»  tlielr  appoiutinent* 

aim  duties. 
I  270.  Quallficatlotffl  and  test  of  competency. 

271.  Attention  to  duties:  reporters  pro  <em0or0*    . 

272.  Oath  of  office.         »     '  *-  < 

273.  Reports i»rtnK|/w^  correct  itatementi. 

274.  Fees. 

§  268.  Pbonographio  reporters  for  the  Supreme  .Court 
are  provided,  for  in  part  three  of  the  Political  Qpde.    . 
8eeroUti€alGo4e«M!CS,799»760,770.    . 

§  269.  The  Judge  or  Judges  of  any  Superior  Oourt  In 
the  State  may  appoint  a  competent  plionographic  Reporter, 
or  as  many  such  reporters  as  there  are  judges,  to  be  known 
as  oiBeial  Reporter  or  reporters  of  such  court,  and  to  hold 
ottice  during  the  pleasure  of  the  Judge  or  judges  appoint- 
ing tliem.  Such  Reporter,  or  any  one  of  them,  where 
there  are  two  or  more,  shall,  at  the  request  of  either  party, 
or  of  the  court  in  a  civil  action  or  proceeding,  and  on  the 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  take 
down  in  short-hand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and 
oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  bv  either  party,  shall,  within  such  reasonable 
time  after  the  trial  of  sucn  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible  long-hand,  and 
verify  and  file  it  with  the  Clerk  of  the  Oourt  in  which  the 
case  was  tried. 

Code  amendments— before  Const.  1879,  tee.  49  CaL  SSS. 

Failure  to  file— eif ect  of,  49  CaL  263. 

§  270.  Ko  person  shall  be  appointed  to  the  position  of 
omcial  Reporter  of  anv  court  in  this  State,  except  upon 
satisfactory  evidence  of  good  moral  character,  and  with- 
out being  first  examinea  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  Juage  or  judges  of  said 
court.  The  comnfittee  of  members  of  the  bar  so  desig- 
nated shall,  upon  the  request  of  the  Judge  or  judges  of 


101  vmasoasuarma  VBBoaaaaM*'        §§  a7X-4- 

said  coQfl,  ezainine  tjkj  penoB  as  to  his  qnalifloations 
whom  said  Jad|;9  y!  judges  may  wish  to  appoint  as  official 
Beporter;  ancf  ^o  peTs6n  ifi&li  ,\ye  appointed  to  such  posi* 
tkm  upon  wh98>d  (m8tJiH!atibtt&  snon  committee  shall  not 
have  reported  favorably.  ^Iic  tent  of  rcmpetei^y  before 
such  committee  shall  be  as  follows  r  Tlie  party  ezamin^dr 
must  write  in  the  presence  of  said  committee  it  t'aetP-U* 
of  at  least  one  hundred  and  fifty  woids  per  minute;  for 
live  consecutive  minutes,  ui)on  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee^  and  transcribe  the  same  into  long- 
hand writing,  plainly  and  with  accuracy.  If  he  pass  sucli 
tefst  satisfactorily,  tne  committee  shall  furnish  uim  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  ma- 
jority of  the  members  oi  the  conmifttee,  which  certificate 
shall  be  filed  among^the  records  of  the  court. 

§  271.  The  official  Reporter  of  any  Superior  Court 
shall  attend  to  the  duties  d  his  office  in  person,  except 
when  excused  for  good  and  sufficient  reason  by  order  of 
the  court,  which  order  shall  be  entered  upon  the  minutes 
of  the  court.  Employment  in  his  professional  capacity 
elsewhere  shall  not  be  deemed  a  fi^ood  and  sufficient  rea- 
son for  such  excuse.  When  the  official  Reporter  of  any 
ooTtrt  has  been  excused  in  tlie  manner  provided  in  this 
section,  the  court  may  appoint  an  official  Reporter  pro 
tempore^  who  shall  perform  the  same  duties  and  receive 
the  same  compensation  during  the  term  of  his  employ- 
ment as  the  official  Reporter.  < 

§  272.  The  official  Reporter  of  any  court,  or  official 
Reporter  pro  tempore^  shall,  before  entering  upon  the  du- 
ties of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office. 

§  273.  The  report  of  the  official  Reporter,  or  official 
Reporter  pro  tempore,  of  any  court,  dufy  appointed  and 
sworn,  when  written  out  in  long-hand  writing,  and  certi- 
fied as  being  a  correct  transcript  of  the  testimony  and 
proceedings  in  the  case,  shall  he,  prima  facie,  a  correct 
statement  of  such  testimony  and  proceedings. 
■  Beport  u  evidenoe-*!^  GaL  17(h  PeopleV.Xee  Fat»  April  8th,  1880. 

§  274.  The  official  reporter  shall  receive  as  compensa- 
tion for  his  services  a  monthly  salary,  to  be  fixed  bv  the 
Judge  by  an  order  duly  entered  on  the  minutes  of  the 
Court,  which  Salary  shall  be  paid  out  of  the  treasury  of 
the  county  in  the  same  manner  and  at  the  same  time  as 
the  salaries  of  county  officers;  proirifled,  that  said  month- 
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ly  salary  for  each  Superior  Court,  or  department  ther^f^ 
aliall  not  exceed  the  foUowingr  maximuaEt;  In  counties- 
havine  a  population  of  one  hundred  'thouciind.  and  over, 
three  hundred  dollars';- ih^  cou)i%iea  j^AvirtftA  population 
lesstU^n  •no'hi&nc^d  tboUfeandtahd  exceeding  liity  thou- 
.•sapovt^woliundfled  and  "seventy-five  dollars;  m  counties 
«^a9'tfi^i^pt>pulation  less  than  tifty  thousand  and  exceed- 
« i&^  thfrty  thousand,  two  hundred  and  fifty  dollars;  in 
CO  mties  having  a  population  less  than  thirty  thousand 
and  exceeding  twenty  thousand,  two  hundred  and  twen- 
ty-five dollars;  In  counties  having  .a  populatien  less  than 
twenty  thousand  and  exceeding  fifteen  thousand,  two 
hundred  dollars;  in  counties  having  a  population  less 
than  fifteen  thousand  and  exceeding  twelve  tliousand  five 
hundred,  one  hundred  and  seventy-five  dollars:  in  coun- 
ties having  a  population  less  than  twelve  thousand  five 
hundred  and  exceeding  ten  thousand,  one  hundred  and 
fifty  dollars ;  in  counties  having  a  population  less  than 
ten  tliousand  and  exceeding  seven  thousand  five  hun- 
dred, one  hundred  and  twenty-five  dollars;  in  counties 
having  a  population  less  than  seven  thousand  five  hun« 
dred  and  exceeding  five  thousand,  one  hundred  dollars; 
and  in  counties  having  a  population  less  than  five  thou- 
sand, seventy-five  dollars;   and,  further  provided^  that 
where  both  parties  to  a  civil  action,  or  either,  require  the 
testimony  therein  to  be  written  oui  in  full  as  the  trial  pro- 
gresses, the  official  reporter  shall  be  allowed  the  extra  ex- 
pense occasioned,  to  be  audited  by  the  Judge,  and  paid 
by  the  party  or  parties  order  ng  the  same ;  provided  fur- 
<Aer,  that  in  departments  of  Superior  Courts  devoted  ex- 
clusively to  the  trial  of  criminal  cases,  the  Judge  of  the 
Court  shall,  in  addition*  fix  and  allow  a  reasonable  com-- 
pensation  for  the  transcription  of  testimony,  to  be  paid 
out  of  the  county,  or  city  and  county,  treasury,  upon  the 
order  of  the  Judge.   In  civil  cases  in  which  the  testimony 
is  taken  down  by  the  official  reporter,  each  party  shall 
pay  a  per  diem  of  two  dollars  and  fifty  cents  before  judg- 
ment or  verdict  therein  is  entered;  and  where  the  testi- 
mony is  transcribed,  the  party  or  parties  ordering  it  shall 
pay  ten  cents  per  folio  for  such  transcription  on  delivery, 
thereof;  said  per  diem  and  transcription  fees  to  be  paid 
to  the  Clerk  of  the  Court,  and  by  him  paid  into  the  treas- 
ury of  the  county,  and  such  portion  as  shall  be  paid  by 
the  prevailing  party  may  be  taxed  as  costs  in  the  case. 
Where  there.is  no  regular  official  reporter,  and  one  is  ap- 
pointed temporarily  by  the  Court,  he  shall  receive  for  his 
services  and  expenses  of  attendance,  in  lieu  of  the  salary 
provided  in  this  section,  such  compensation  as  the  Court 
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may  deem  reasonable;  to  be  paid,  if  a  civil  case,  by  both 
parties,  or  either  of  them,  as  the  Judge  shall  direct;  and* 
if  a  criminal  case,  to  be  paid  out  of  the  treasury  of  the 
county  on  the  order  of  the  Court.  [In  effect  March  23rd, 
1885.] 
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§  375v  Any  citizen  OT  person  reaidentof  tlitn  Stitte.  wlict 
bag  boiuijlile  declared  liia  or  lier  intention  to  becomo  n 
citizen  in  tlie  manner  required  by  law,  of  tlie  age  of 
tirenty-une  years,  of  good  moral  cliaracter,  and  who  jiob- 
Be«8es  the  necessary  qualillcationa  of  learning  and  abil- 
ity, la  entitled  to  admHsloa  as  attorney  and  counsellor  in 
all  the  courts  of  tbis  State.  All  psraona  are  attorueyn  of 
the  Supreme  Conrt  who  were  on  the  firat  day  of  January, 
eighteen  hundred  aud  eighty,  entitled  to  practice  in  the 
court  superseded  thereby. 

DaclanUoD  of  latannini— K  CiL  tl. 

Woman  >■  law  ■iails&u--T'oltz  v.  Eoge,  December  31th,  im. 
ornays-Hiee  lectiaos  loUoKlDg  this. 
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§  276.  ET«ry  appUcaat  lor  admission  m  an  attorney 
and  counsellor  must  produce  satisfactory  testimonials  of 
fi^ood  moral  character,  and  undergo  a  strict  examination 
in  open  court  as  to  his  qualifications  by  the  Justices  of  the 
Supreme  Court,  or  by  the  justices  sitting  and  holding  one 
of  the  departments  thereof;  pnovidedg^  that  the  several  Su- 
perior Courts  of  this  State  may  admit  applicants  to  prac- 
tice as  attorneys  and  counselors  in  their  respective  courts, 
but  not  elsewhere,  upon  strict  examination  in  open  court, 
and  not  otlierwise,  and  upon  satisfactory  testiaK»ials  ot 
£^ood  moral  eharacter.  ■... 

Examination  of  oandidates— sec.  129;  Sapreme  Ct.  rule  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
Supreme  Court,  or  department  thereof  before  which  be 
is  examined,  shall  admit  him  as  an  attorney  and  coun- 
sellor in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon,  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license; 

Expnlsion— by  lower  conit,  1  ,CaL  190;  bat  «ee  9eo,  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counsellor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

S2  Gal.  329;  34  Gal.  244.     ■ 
Dnties— «ee  sec.  382. 

§  279.  Every  citizen  of  the  United  ?St»te8,  or  petacftk 
resident  of  this  State,  who  has,  5ona  ,fide,  declared  his 
intention  tobepome  a.eitizen  in  the  manner  required  by 
law,  who  has  been  admitted  to  practice  law  in  the  highest 
court  of  tk  sister  State,  or  of  a  loreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurispru- 
dence, may  be  admitted  to  practice  in  the  courts  of  this 
State,  upon  the  production  of  his  or  her  license,  and  sat- 
isfactory evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. 

Personal  appearance— nejcessarr,  44  GaL  fiM. 

**  State  »  and  "  United  States  ^'-defined,  see.  17,  subd.  7. 

§  280.  Eyery  Clerk  shall  keep  a  roll  of  attorneys  and 
counsellors  admitted  to  practice  oy  the  court  of  which  he 
is  clerk,  which  roll  must  be  signed  by  the  perscHi  admit* 
ted  before  he  receives  his  license. 

Attorneys  of  the  Sivreme  Qoi»tr«ec.  271. 
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'  §  281.  If  any  person  shall  practice  law  in  any  court,, 
tocept  a  Justice's  Court  or  Police  Court,  without  having 
received  a  license  as  attorney  and  counsellor,  he  shall  be 
guilty  c^  a  contempt  of  court. 
'  Ooiit<dmpt— sec.  1309  enc?. 

-  Jnstioes'  Court  practitionen— sec.  96. 

§  282.  It  is  the  duty  of  an  attorney  and  counsellor : 

1.  To  support  the  Constitution  and  laws  of  the  United 
States  and  of  this  State; 

2.  To  maintain  the  respect  due  to  the  courts  of  jus- 
tice and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  jiroceedings, 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  oifense; 

4.  To  employ,  for  the  purpose  of  maintaining;  the 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judge  or  any 
iudicial  officer  by  an  artifice  or  false  statement  of  fact  ur 
law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

.  6.  To  abstain  from  all  offensive  personality,  and  to 
IKlvance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
pause  with  which  he  is  charged ; 

7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  corrupt 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  .consideration  personal  to 
himself,  the  cause  of  the  defenseless  or  the  oppressed. 

-  Compensation— sec.  1021:  1  Cal.  831:  2  CaL  507;  3  Cal.  108;  5  Cal.  435; 
6  CaL  66:  8  Cal.  806;  11  Gal.  93;  13  CaL  640;  17  Cal.  61;  41  CaL  423;  45  CaL 
^;48(k.74. 

I«labilit7-3  Cal.  108;  13  Cal.  203;  22  CaL  200;  88  CaL  425;  50  Cal.  131. 

fiXTBDrvisiON  1.  Oath— sec.  278. 

Subdivision  8.  Oflbnder,  publio— defense  of.  See  Penal  Code, 
be'c^  967 ;  see  also,  subd.  8. 

SlTBDIVISIOirs  3, 7-41  Cal.  423;  45  Cal.  564;  48  CaL  74;  50  CaL  485;  53 
Oal.  872;  Walker  9.  Felt,  March  22nd.  1880. 

SUBDIVISION  5-^  Cal.  450;  15  Cal.  88T;  23  Cal.  331;  29  CaL  47;  83  CaL 
125;  34  Cal.  610;  36  Cal.  489;  40  Cal.  284;  53  CaL  372. 

SUBDIVISION  8—17  CaL  61 ;  49  CaL  158. 

5283.  An  attorney  and  counsellor  shall  have  authority : 
To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise;  ' 
2.  To  receive  money  claimed  by  his  client  in  an  actiCn 
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or  proceediDK  during  the  pendeao;  thsMof ,  or  afMr  JoAg- 
meat,  iiDle«s  a  revocation  of  bfa  antbority  is  filed,  and 
apon  the  payment  tbeieof,  and  not  oChenrise,  to  dis- 
charge the  claim  oc  aolcnowledga  satisfaction  of  tlie  Jadg- 

M  Cat.  1»Z;  al  tal.  1%  IMi  UCal.Mli  ncnl.  Mil  IICal.284;  laCM-sati 
ttTteat  ot.tee  lubda.  1  uid  2.  and  Z8  C^  USi  II  CaL  I7j  uCsLWIi  11 

CaJ.  Its;  U  Cal.  t86i  41  CsL  !H  i  tf  CaL  rj  1  M  0>L  m,  M,  7Ui  Biw,  wc 


S  284.  The  attorney  in  an  action  or  special  proceeding 
may  be  cbaoffed  at  any  time  before  or  after  judgment  oz 
final  determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  Sled  with 
the  Cleth,  or  entered  npon  the  minntes; 

2.  Upon  the  order  of  the  court,  upon  the  application  ot 
either  client  or  attorney,  after  notice  from  one  to  the 


§  2GS.  When  an  attorney  is  changed,  as  provided  ia 
the  last  aactlon.  writtea  notice  of  the  cbaDge  and  of  the 
pubstitntion  of  a  |ie\r  attorney,  or  of  the  appearance  of 
the  party  in  person,  nitiat  be  given  to  the  adverse  party, 
TTntil  then  h^  must  recognize  the  former  attorney. 
.  Attomer  of  rBcord--fl  Cal.  U;  ISGal.  lU:'  CommlHlonfln  v.TooDg- 
er, 29 CbI.  114)  3aCa].208rMCsl,22l:  HCDonalcli.HcCa^.mLSE, 
leeo;  ynmoat.KaKkaA.B.CO.E»b.23ia,KM. 

■  §  286.  when  an  attorney  dies,  or  Is  removed  or  sus- 
pended, or  ceases  to'acl  aa  such,  a  party  to  an  action,  tor 
vrliom  be  nas  actio?  aa  attorney,  must,  before  any  further 
proceedings  are  had  against  him,  be  required  by  the  ad- 
versu  party,  bf  mitten  notice,  to  appoint  another  attor- 
ney or  to  appear  'i>  person. 
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§  d87.  Att  attorney  tmd  ecfOnn^Wdt  may  be  remoyed  or 
suspended  by  the  Supreme  Ooui*t,  or  any  department 
thereof,  or  by  atiy  Superior  Court  of  the  State,  for  either 
of  the  following  causes,  arising  aftei*  his  admission  to 
practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involvinj^ 
moral  turpitude,  in  which  ease  the  record  of  conYiction 
shall  be  conclusive  evidence; 

2.  WiUfnl  disobedience  or  violation  of  ah  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected 
with,  or  in  the  course  of  his  profession,  which  he  ought  in 
good  faith  to  do  or  forbear,  and  any  violation  of  the  oath 
taken  by  him,  or  of  his  duties  as  such  attorney  and  coun- 
sellor; 

3.  Corruptly  or  willfully  and  without  authority  appear- 
ing as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  coun« 
seller  by  another  person  who  is  not  anattomey  and  coun- 
sellor. 

In  all  cases  where  an  attorney  is  removed  or  isuspended 
by  a  Superior  Court,  tlie  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  Supreme 
Court. 

Re8toration--l  Cal.  143, 190;  16  Cal.  435. 

Infamous— not  to  be  adjudged,  20  Cal.  427. 

§  288.  In  case  of  the  conviction  of  an  attorney  or 
counsellor  of  a  felony  or  misdemeanor,  involring  moral 
turpitude,  the  Clerk  of  the  court  in  which  such  convio 
tion  is  had  shall,  within  thirty  days  thereafter,  transmit 
to  the  Supreme  Court  a  certified  copy  of  the  record  of  con- 
viction. 

§  289.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  Under  the  ^st  subdivision  of  section 
two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  the  second,  third,  or 
fourth  Subdivisions  of  section  two  hundred  and  eighty- 
seven  may  be  taken  by  the  court  for  the  matters  withm 
itd  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

§  290.  If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

-  §  291.-  The  accusation  must  state  the  matters  charged, 
and  be  verified  by  the  oath  of  some  person  to  the  effect 
that  the  charges  therein  contained  are  true. 
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S  292.  Upon  receiyinjr  the  accosation,  the  eomt  shall . 
make  an  order  reqairini;^  tlie  accuHed  to  appear  and  an- 
swer it  at  a  spediled  time,  and  Bhall  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accused . 
at  least  five  days  before  the  day  appointea  in  the  order. 

Notice  to  aconsed— 1  Cal.  161. 

§  293.  The  accused  must  appear  at  the  time  appointed, 
in  the  order  and  answer  the  accusations,  unless  for  su^  • 
llcient  cause  the  court  assign  another  day  for  that  pur-  - 

Sose.    If  he  do  not  appear,  the  court  may  proceed  and. 
etermine  the  accusation  in  his  absence. 

§  294.  The  accused  may  answer  to  the  abcusatibni 
either  by  objecting  to  its  sufficiency  or  denying  it.  > 

§  295.  If  he  object  to  the  sufficiency  of  the  accusation, 
the  objection  must  be  in  writing,  but  need  not  be  in  any- 
epecitic  f orm,  it  beins  sufficient  if  it  presents  intelligibly 
the  grounds  of  the  objection.  If  he  deny  the  accusation^, 
the  denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  acousa^ 
tion  be  not  sustained,  the'  accused  must  answer  within-, 
sucli  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moval or  suspension.  If  he  deny  the  matters  charged^ 
the  court  shall,  at  such  time  as  it  may  appoint,  proceed 
to  try  the  accusation. 

§  298.  The  court  may,  in  its  discretion,  order  a  refep* 
ence  to  a  committee  to  take  depositions  in  the  matter. 

§  299.  Upon  conviction,  in  cases  arising  under  the  first 
subdivision  .of  section  two  hundred  and  eighty-seven,  the 
judgment  of  the  court  must  be  that  the  name  of  the  party 
shall  be  stricken  from  the  roll  of  attorneys  and  counsel- 
lors of  the  court,  and  that  he  be  precluded  from  practicing 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
State;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
be  according  to  the  gravity  of  toe  offense  charged:  de- 
privation ofthe  right  to  practice  as  attorney  or  counsellor 
in  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

Cods  Civ.  Pboo.~10. 
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CHAPTER  n. 

vOTHBR  FXERBONB  INVESTED  WITH  BTTCH 

POWERS. 

I  904.  BeoelTen,  execttton,  administrators,  and  guardians. 

§  304.  The  appointment,  powers,  and  duties  of  re- 

^celvers,  executors,  administrators,  and  guardians*  aro 

provided  for  and  prescribed  in  parts  two  and  tlire«  of 

this  Code. 

BeceiTerft-«ec8. 964-W9. 

Executors  and  admlnittratort-sect.  184»-1440, 1681-1901;  also,  iSM. 
1613-16&3,  and  1726-1743. 

Ghiardians— sees.  1747-1809. 

[Act  amending  Part  I.,  §?  33-304,  was  approved  and 
went  into  eflfect  April  1, 1880.] 


PAET  n. 

OF  CIVIL  ACTIONS. 

TiTUB  I.    Form  of  Ctvtl  Actions.    §§  307-909. 

II.    Time  OF  GoMMBNciNG  Civil  Actions.  §S312--962« 
HL    Pabtibs  to  Oivii*  Actions.    §§  367-389. 

IV.     PliACB  OF  TbIAIi  of  OIYIIi  ACTIONS.     §§  392-400. 

V.  Manneb  of  Commencinq  Suit.    §  40IM16. 

VI.  Pleadings  in  Civil  Actions.    §§  420^76. 

TIL  Pbo visional  Bbmedies  in  Civil  Actions.    §S 

478^74. 

viii.  Trial  and  Judgment  in  Civil  Actions.    58 
677-675. 

IX.  Execution  of  the  Judoment  in  Civil  Actions. 
§§  681-721. 

X.  Actions  in  Pabticulab  Cases.    §§  726-827. 

XI.  Proceedings  in  Justices'  Coubts.    §§  832-92S. 

XII.  Pboceedings  in  Police  Coubts.    §§  929-933. 

Xm.  Appeals  in  Civil  Actions.    §}  936-980. 

XIV.  Miscellaneous  Pbovisions.    {§  989-1068. 

[Ill] 
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TITLE  I. 

Of  the  Form  of  CML  ActionB. 


i 


107.  One  form  of  ctni  action  only. 

308.  Parties  to  actions,  how  designated. 

100.  Special  iMaes  not  made  by  pleadings,  how  tried. 


§  307.  There  is  in  this  State  but  one  form  of  civil  ac- 
tions for  the  enforcement  or  protection  ef  private  rights 
and  the  redress  or  prevention  of  private  wron^^. 

See  sec.  431 ;  I  Cal.  167;  2  Gal.  463;  3  CaL  196, 45S;  4  Gal.  6;  5  CaL  43;  M 
Cal.  143;  15  CaL  220;  16  Cal.  221:  17  Gat  437:  18  Gal.  128;  U  GaL4i6;  21 
CaL  129;  24  Cal.  458;  26  Gal.  11;  31  CaL  158;  »  CaL  619. 

§  308.  In  snch  action,  the  party  complaininff  is  known 
:aB  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  the  plead- 
ings may  be  tried  by  a  jur^,  upon  an  order  for  the  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tri64;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 
.  Bqnity  cases— lataea  in*  see.  M2. 


TITLE  n. 

Of  the  Time  of  Commencing  Actions. 

Ohap.  L    The  time  at  commenciDg  actions  In  generaL 
S  312. 
n.    The  time  oE  comroenctDg  actions  for  the  recoT- 

ory  of  Tea!  proiwrry.    5S  315-328. 
m.    The  time  of  comoienciiiK  actloDs  other  than  for 

tVe  recoyei'7  of  real  property.    {9  33&.-349. 
IV.    General  proTisluo!)  aa  to  the  time  of  oommeno* 

iug  actloDS.    JS  36(K3(i2. 

CHAPTER  1. 

THE  TIMD  OF  COMMEIKCIlta  ACTIOHS  IIT 

aBNBRAI.. 


fti;  tJ  CU-M;  li  IM.S! 


uhnTATicaia  asmatAixr. 

AIwanoafTom  Stato— sbp.  Ml.  anci  nolo.  Aooonat-enrrMit,  M8  nc 
pra.  Accrning  of  ehdh  of  aclion-Beo  iiipra.  4oiaiowl«lgin«lt— 
In  wrtUns.sec  SSft  Action— commencement  of.  Bee  lEiproi  Kordcon- 
MnMdtHOa.   AdTene  pouMaion-He.  lita.   Allan  Miemr-wa. 
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854.  Assault— aeo.  840,  sabd.  8.  Bank  deposits— see.  848.  Battef^— 
sec.  340,  subd.  3.  Olaim— against  estate  of  decedent,  sees.  1^3,  1499. 
Codes— as  affecting— see  rbpbals.  Oontract— see  Oblioatioit. 
Oorporation— foreign,  sec.  351n  {  municipid,  sec.  340,  subd.  ft.  Ooanty— 
sec.  342.  Death— sees.  839,  subd.  3, 353;  descent  on,  sec.  327.  Decree- 
see  Judgment.  Demands— Stale,  see  Equitt:  reciprocal,  sec.  344. 
Depositaries— see  Entkustbd  Pbopebty.  Disaulity-secs.  828, 
352,357,358.  EntrjT— sec.  320.  Entrusted  property— see  «»pra.  Equity 

—Stale  demands,  see  «tfpra.  Estate— see  Claim.  Foreign  liability^ 
sec.  361;  corporation,  sec.  351».  Fraud  or  mistake  — see  supra. 
Grantee— from  State,  sec.  816.  Imprisonment— false,  sec.  340,  subd. 
3;  as  Disability,  see  tbat  head.   Indosure— sec.  323n.  Injury— to 

Krsonalty,  sec.  338,  subd.  3;  causing  death,  sec.  839n,  and  subd.  8. 
sanity— see  Disabilitt,  also  21  CaL  384.  Instrument,  written— 
Oeeupancy,  under,  sees.  322, 323;  otherwise, sees.  324, 825.    Obligation  or 
liability  i  founded  upon,  sec.  837;  not  so  founded,  sec.  339,  subd.  1;  exe> 
cuted  out  of  State,  lounded  upon,  sec.  339n,  and  subd.  1.  Judgment- 
action  on,  sec.  836r:  occupancy  under  and  otherwise,  sees.  322  to 
825.   Liability— based  on  writing,  and  otherwise,  337»,  339n ;  statutory, 
sec.  338n,  and  subd.  1 ;  of  sheriff,  etc.,  sec.  839»  and  subd.  2.  Libel— sec 
840,  subd.  3.  Mexican  grants— sec.  318».  Miscellaneous  provisions- 
sec.  850  et  $eq.  Mob  or  riot— sec.  840,  subd.  5.  Mortgages— Foreclos> 
ure,  18  Cal.  482:  21  Cal.  495:  22  Cal.  100. 631;  23  Cal.  16, 143:  24  Cal.  403;  25 
Cal.  492:  26  Cat  141, 161;  27  Cal.  146;  30  Cal.  220:  33  Cal.  121 ;  34  Cal.  149, 
8tf6:  40  Cal.  62;  42 Cal.  498;  43  Cal.  183;  Wells  v.  Harter.  March  IGtb,  1880» 
Redemption,  sees.  846, 347 ;  23  Cal.  16;  24  Cal.  408 ;  88  Cal.  d2;  84  Cal.  365 ;  40 
GaL  62.  New  promise— see  Aokstowledomert.   Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339n.  Offlcer— see  Shebiff,  and  sec.  341. 
Patent— or  grant,  void,  sec  317.  Payment- part,  sec.  360».   Penalty— 
or  forfeiture,  statutory,  sec.  340,  subds.  1  and  2.  Periods— sees.  315, 318» 
821, 326, 337  and  note,  33d  and  note,  339, 340  and  note.  Pleading— mode  of, 
sec.  458;  also,  see  sees.  430, 437, 443, 462;  17  Cal.  669;  25  Cal.  82;  27  CaL 
274;  28  CaL  107:  30  Cal.  673:  35  Cal.  122;  45  Cal.  128;  46  Cal.  7;  47  Cal.  291; 
49  Cal.  301;  50  Cal.  525:  and  further,  see  generally,  12  Cal.  311;  18  CaL 
67;  19  CaL  85;  20  Cal.  211;  22  Cal. 457:  29  CaL  20;  80  CaL  65;  31  Cal.  387: 
83  Cal.  121,505:  36  Cal.  187,  625:  38  Cal.  335;  40  Cal.  264;  51  Cal.  264;  53 
CaL  257,  262;  necessary  to  make  defense  available,  see  Waives  of 
STATUTE.    Possession— adverse,  see  that  head;  constructive,  sec 
823n;  of  tenant,  sec.  326.    Predecessor— sec.  318n.    Profits-Faction 
about,  sec.  319;  for  mesne,  sec.  836,  subd.  2.  Promissory  note— sec 
837n.  Publio— squares,  sec.  318n;  statute  against,  sec.  3I5n.  Real  prop- 
erty— sec.  315  et  »eq.    Renewal— of  contract,  sec.  360n.    Rents— or 
profits,  sec.  819.  Repeals-^ecs.  9, 18,862.  Representatives— sec.  853n. 
Reward— sec.  337ii.   Scope  of  statute— see  tupra.    Seduction— sec 
840,  subd.  3.  Sheriff— sec.  339»,  and  subd.  2:  sec.  o^40,  subd.  4.  Slander- 
sec.  340,  subd.  3.   State— sec.  345;  people  of,  sec.  315:  also,  see  sccsi  339, 
subd.  1 ;  340,  subds.  1  and  2 ;  351.   States— other,  limitations  in,  sec.  861 ; 
and  see  U.  8.  Govbbkmbnt.   Statute— action  upon,  sees.  338,  subd.  1 ; 
and  340,  subds.  I  and  2.  Statute  of  Limitations— in  general,  ti  CaL  881, 
430;  7  Cal.  1:  8  CaL  449;  10  Cal.  305;  16  Cal.  93;  21  CaL  421,  495;  27  CaL 
145, 278;  35  GaL  634;  86  Cal.  180;  scope  of,  suspension  of.  waiver  of,  see 
^ose  heads.   Stock— sec.  341n,  and  subd.  2.   Suspension  of  statute— 

Senerally,  see  Acobuino  of  Cause  of  Actioit,  9upra\  absence, 
Isability,  death,  see  those  heads:  war,  sec.  854:  appeal,  sec.  355;  in- 
junction, sec.  356;  statutory  prohibition,  sec.  856;  discovery,  until, 
sees.  338.  subd.  4;  359,  1573.  Tax— seizure  for,  sec.  341i»,  and  subd.  1. 
Title— by  occupancy  or  prescription,  sees.  815»,  324»;  real  action  ari»> 
Ing  out  of,  sec.  819.  Trespass  upon  realty— sec.  338n,  and  subd.  2. 
Trusty  tnwtees--see  Evtsustsd  Pbopb&t y,  tupra,  U.  S.  GSoveni- 
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nmit-agft1nBt^24  Gal.  2Stiiti  CaL  R;  46  CaL  esi ;  47  Oa. A70.  Van  Ifeta 
Ordanance—sec.  818r.  waiTer  of  atatato— onleM  pleaded*  sec.  494:  S 
CaL409:  14CaL640il8Cal.476;23Cal.lft.  ^  '  ' 

CHAPTER  n. 

•asm  TIME  OF  COMMBNCINa  A.CTZONS  FOR 
THB  HBGOVER7  OF  RZSAL  FROPBRT7. 

inn.  Wben  the  people  will  not  sue. 
316.  Wben  action  cannot  be  brought  b7  grantee  ftom  the  State. 
817.  When  actions  by  the  people  or  their  grantees  are  to  be  brought 
within  Ave  yeam^ 
S  318.  Seizin  vrithln  five  yean»  when  necessary  in  action  for  real  prop- 
erty. 
S  319.  Such  seizin,  when  necessary  in  action  or  defense  arising  out  of 

title  to  or  rents  of  real  property. 
S  820.  Entry  on  real  estate. 
S  821.  Possession »  when  presm&ed.  Ocoapation  deemed  under  legal 

title,  unless  adverse. 
S  322.  Occupation  under  written  instnunent  or  Jndgment,  when 

S  823.  What  constitutes  adverse  possession  under  written  instrument 

or  judgment. 
S  824.  Premised  actually  occupied  under  claim  of  title  deemed  to  be 

held  adversely. 
S  325.  What  constitutes  adverse  possession  under  claim  of  title  not 

written. 
S  326.  Belation  of  landlord  and  tenant,  as  affecting  adTorse  posses- 

sion. 
I  327.  Bight  of  possession  not  affected  by  descent  cast. 
I  828.  Certain  disabilities  excluded  from  time  to  commence  actions; 

§  315.  The  people  of  this  State  will  not  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  samer  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten 

Sears  before  any  action  or  other  proceeding  for  the  same 
i  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
faave  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  as  part7->-to  suit,  generally,  sec.  867fi. 
Title  by  occupanoy— Civil  Code,  sec.  1007. 

Public-Statute  does  not  run  against*  18  CaL  619;  24  Cal.  257;  40  CaU 
34:  53  Cal.  437.   See  also,  U.  S.  GoVBBHiiBZfT,  under  LmiTATioirs 

OEITBKALLT,  SCC.  312n. 

Accruing  of  cause  of  aetieii— aeo.  812fi. 

§  316.  No  action  can  be  brought  for  or  in  respect  td 
real  property  by  any  person  claimms  under  letters  patent 
or  grants  from  this  State,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  had  not  been  ifttrded  or  grant  made. 
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§  317.  When  letters  patent  or  grants  of  real  property 
issued  or  made  by  the  people  of  tliis  State,  are  declared 
void  by  the  determination  of  a  competent  court,  an  actiozl 
for  the  recovery  of  the  property  so  conveyed  may  l>o 
brought,  either  by  the  people  of  the  State^  or  by  any  sub- 
sequent patentee  or  grantee  of  the  property,  his  heirs  or 
assigns,  with  in 'Ave  years  after  sucii  determination,  bat 
not  after  that  period.    [In  effect  July  1st,  1874.] 

§  318.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor  or  grantor,  was  seized  or  possessed  of  the 
property  in  question,  within  five  years  before  the  com- 
mencement of  the  action. 

Generally— 15  Cal.  284;  25  Gal.  593. 

Pleading— see  Likitatiohs  obxtsballt,  sec.  312»,  and  33  CaL  611. 

'^  Action  "-defined,  sec.  363. 

Becovery  of  real  property— 13  Gal.  522. 

Plaintiff's  predecessor— 28  Gal.  180;  30  GaL  229. 

Adverse  possession— by  grantor,  50  CaL  485;  by  wife,  49  CaL  103;  in 
general,  sec.  321. 

Five  years— within,  18  GaL  434;  S3  GaL  611. 

X^obate  court  sales— sees.  1573, 1806. 

Trespass  upon  realty— sec.  338. 

Possession- presumption  from,  sec.  1963,  subd.  11. 

Mexican  grants-6  Cal.  381;  7  Cal.  1;  20  Gal.  225;  24  Gal.  124, 300;  26 
CaL  24;  27  CaL  57;  29  GaL  5S0;  31  GaL  225;  33  GaL  456;  34  Gal.  36-J;  36  CaL 
632;  3)  Cal.  262;  40  CaL  308:  43  CaL  286;  47  CaL  570, 588;  48  CaL  406;  49 
Cal.  12;  50  Cal.  465,485;  51  Gal.  55, 165,  186. 

Public  squares— 50  Cal.  265. 

Van  Ness  ordinance— 43  GaL  506;  47  Csd.  269;  50  CaL  275. 

Water  rights-8  CaL  136;  25  Cal.  504;  27  Cal.  360;  32  Cal.  26. 

§  319.  No  cause  of  action,  or  defense  to  an  action, 
arisiog  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual,  unless  it  appear  ^ 
that  the  person  prosecuting  the  action,  or  making  the  de- 
fense, or  under  wliose  title  the  action  is  prosecuted  or 
the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question  witliin  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  la 
prosecuted  or  defense  made. 

Construction  of  section— 24  Gal.  303. 

Rents  or  profits— 29  Cal.  330. 

"Effectual "-24  Cal.  304. 

"  Commencement  of  the  act  "—24  Cal.  804. 
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§  320.  Ko  entry  npon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced  there* 
upon  within  ono  year  after  makins  such  entry,  and  with- 
in live  years  from  the  time  when  tlie.risht  to  make  it  de- 
scended or  accrued. 

§  321.  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  x>ossession  thereof,  the  person  establisliing  a 
legal  title  to  tho  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  subordination  to  tho  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  live  years  before 
the  commencement  of  the  action. 

AdTene  possession— sees.  322-335;  8  Cal.  144;  16  Gal.  091;  21  Gal.  455; 
23  Cal.  580;  25  Gal.  619;  28  Gal.  175,  Gil ;  SO  Gal.  229, 030:  31  Cal.  154. 585:  38 
Cal.  505;  34  Cal.  3sl;  35  Cal.  684;  36  Cal.  126.  535:  37  Cal.  353;  39  Cal.  262; 
40  Cil.  SJ6:  41  Cal.  2(>4, 541 :  43  Cal.  403, 662;  43  Cal. 250, 506:  44  Cal.  471, 509, 
&5 ),  6»6:  45  Cal.  559;  46  Cal.  8. 256:  47  Cal.  259, 485;  48  Gal.  15. 615;  49  CaU 
105. 45r7;  50  Cal.  258;  51  Cal.  362, 545;  62  Cal.  257,^82;  S3  Cal.  135, 437. 

Title  confexred— by  adverse  holding,  34  GaL  381;  51  Gal.  05. 
Forcible  entry— one  year,  see.  1172. 

§  322.  When  it  appears  that  the  occupant,  or  those  un- 
der whom  he  claims,  entered  into  the  possession  of  the 
property  under  claim  of  title,  exclusive  of  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being 
n  conveyance  of  the  property  in  question,  or  upon  tlie 
decree  or  judgment  of  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the 
property  included  in  such  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  the  })roperty,  under  such  claim, 
for  live  years,  the  property  so  included  is  deemed  to  have 
been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Generally— see  Advebsb  Possession,  sec.  321  n. 

Deed  with  speciflo  boandaries— see  Constbuctivx  Fossessiok, 
tec.  323n. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos« 
session  by  any  person  claiming  a  title  founded  upon  a 
written  instrument,  or  a  jud^ent  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases : 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
nre; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
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the  supply  of  fuel,  or  of  fencing  timber  for  the  purposes 
of  husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated. 

OonstmotiTe  poMession— 29  CaL  431 ;  90  GaL  356,408, 876;  31  GaL  225; 
38  CaL  437. 487, 674;  45  GaL 559;  00  CaL  26. 
Inclosore— 41  CaL  571. 

§  324.  Where  it  appears  that  there  has  been  an  actual 
continued  occupation  of  land,  under  a  claim  of  title,  ex- 
clusive of  any  other  right,  but  not  founded  upon  a  wril>- 
ten  instrument,  judgment,  or  decree,  the  land  so  actually 
occupied,  and  no  other,  is  deemed  to  have  been  held  ad-* 
versely. 

Generall7->45  Gal.  559. 

Frescription-^tle  by,  GIyU  Code,  see.  1007. 

§  325.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon  a 
written  instrument,  judgment,  or  decree,  land  is  deemed 
to  have  been  possessea  and  occupied  in  the  following 
cases  only : 

First^Wheie  it  has  been  protected  by  a  substantial  in* 
closure. 

6'econ(2— Where  it  has  been  usually  cultivated  or  im- 
proved. 

Provided,  howeveVy  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the 
period  of  five  years  continuously,  and  the  party  or  per- 
sons, their  predecessors  and  grantors,  have  paia  all  the 
taxes,  State,  county,  or  municipal,  which  have  been 
levied  and  assessed  upon  such  land.  [Approved  April 
1st,  1878.] 

80  Cal.  408;  32  Gal.  15;  Thompsom  v.  Felton,  May  Tth,  1880. 

§  326.  When  the  relation  of  landlord  and  tenant  haa 
existed  between  any  j^rsons,  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  Hve  years  from  the  termination  of  the  tenancy,  or 
where  there  has  been  no  written  lease,  until  the  expira- 
tion of  five  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
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another  title,  or  may  hare  claimed  to  hold  adversely  to 
bis  landlord.  But  such  presumption  cannot  he  madp 
after  the  periods  herein  limited. 

Oonstroctlon  of  section— 44  CaL  388. 

Tenant  denying  landlord's  tUla-seo.  1962f  saM.  4. 

OeneraU7-83  CaL  287;  48  CaU  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  hy  a  descent  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

§  328.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof,  or  to  make  any  entry  or  defense 
founded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  he,  at  the  time  such  title  first  de- 
Bceuds  or  accrues,  either^ 

1.  Within  the  age  of  majority;  or, 

2.  Insaue;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  hushand  he  a  uecessarv 
party  with  her  in  commencing  such  action  or  making  such 
entry  or  defense; 

Tlie  time  during  which  such  disahility  continues  is  not 
deemed  any  portion  of  the  time  in  tliis  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of 
such  entry  or  defense,  but  such  action  ma^  be  commenced, 
or  entry  or  defense  made,  within  the  period  of  five  years 
after  such  disability  shall  cease,  or  after  the  death  of  the 
I)erson  entitled  who  shall  die  imder  such  disability:  but 
such  action  shall  not  be  commenced,  or  entry  or  defense 
made,  after  that  period. 

Di8abi]it7-4ee  LnaTATiovs  onretujd^,  see.  nsii. 

Ootenant's  rightt<-43  Cal.  86. 
.  Infant-^1  CaL  186. 

Married  woman— 42  CaL  406;  hmband  as  party,  seo.  870. 
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CHAPTER  ni. 

THE  TIME   OF  COMMENCINa  ACTIONS 

OTHER  THAN  FOR  THE  RECOVER? 

OF  REAIi  PROPERTY. 

13.15.  Periods  of  limitation  prescribed. 

3J6.  Wltbln  fire  years. 

337.  Within  four  years. 

S  338.  Within  tiiree  years. 

§  339.  Within  two  years. 

I  340.  w:thhione  year. 

\  341.  Within  six  months. 

S  342.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

344.  Where  cause  of  action  accrues  on  mutual  account. 

345.  Actions  by  the  people  subject  to  the  limitations  of  this  chapter. 
34<i.  Action  to  redeem  mort^af^e. 
347.  Same,  when  some  of  mortgagors  are  not  entitled  to  redeem. 

§  335.  The  periods  prescribed  for  the  commencement 
of  actions  other  than  tor  the  recovery  of  real  property, 
are  as  follows: 

§  336.  Within  Ave  jrears: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  within  the  United 
States ; 

2.  An  action  for  mesne  profits  of  real  property.  [In 
eifect  July  1st,  1874.] 

Judgment  or  decree— 4  Cal.  250,287;  7  Cal.  747;  16  Cal.  872;  19  CaL 
97:  20  ChI.  211;  23  Cal.  3d2,  597;  34  Cal.  667;  Trenouth  v.  Farrlngtou, 
March  3rd,  1880;  Wheeler  v.  Bolton,  March  13th,  1880. 

Foreign  liability— sec.  361. 

§  337.  Within  four  years: 

An  action  upon  any  contract,  obligation,  or  liability, 
founded  upon  an  instrument  in  writing  executed  in  this 
State.    [Ineffect  July  1st,  1874.] 

Instrument  in  writinsf— 14  Cal.  137;  24  Cal.  322. 

Promissory  note— 12  Cal.  4S2;  IS  Cal.  378;  29  Cal.  505;  38  Cal.  242, 407; 
45  Cal.  2:)4;  47  Cal.  579;  50  Cal.  456;  Wolf  v.  Marsh,  March  1st,  1880; 
Grant  v.  Burr,  March  12th,  1880. 

Mortgage  notes— see  Mortoages,  under  Limitations  obheb- 
ALLY,  sec.  312».;  also,  63  CaL  375. 

Written  obligations,  generally-^  Cal.  57;  6  Gal.  617;  10  Cal.  126r  17 
Cal.  172:  18  Cal.  432;  20  Cal.  130;  21  Cal.  495:  22  Cal.  .'(53, 620;  23  CaL  16, 
223;  24  Cal.  403;  34  Cal.  149, 165;  42  Cal.  169, 493;  43  Cal.  185. 

Four  years— limitation  where  no  other  provision,  sec.  343. 

?33a  Within  three  years: 
An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture; 


121  TDCB  OF  OOHMENOnCO  AOTtOlM.      §§  399-40 

2.  An  a€ti6n  for  trespass  upon  real  proi>erty ; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  tlie  specitio  recovery  of 
personal  projierty; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mis- 
take. Tho  cuuse  uf  action  in  such  case  not  to  be  deemed 
to  have  accrued  until  the  discovery,  by  the  aggrieved 
])arty,  of  the  f cicts  constitutiug  the  fraud  or  mistake. 

StatatooT  liability~l» Cal.  176;  X)Cai.(iS4;  4SCal.  13,611. 

Tk-espasB  upon  real  property— '29  Cal.  330;  31  Cal.  154, 4S7. 

Fraud  or  mistake— S  Cal.  44:i;  9  Cal.  421;  13  Cal.  652;  18  Cal.  235;  27 
CaL  384;  '29  Cal.  19, 44;  34  Cal.  254;  50  Cal.  291);  62  CaL  Gl»;  see  aLso.  sec. 
1573. 

Three  years— proliato  matters,  sees.  1573»  1674, 1805,  1806;  acainit 
eorporatloii  directors  or  stockbolders,  sec.  350. 

§  339.  Within  two  years: 

1.  An  action  upon  a  contract,  oblifi^tion,  or  liability,  not 
founded  upon  an  instrument  of  ^Titing,  or  f oundeil  upon 
an  instrument  of  writing  executed  out  of  the  State ; 

2.  An  action  against  a  sheriff,  coroner,  or  couHtable, 
upon  a  liability  incurred  by  the  doing  of  an  act  iu  his 
omcial  capacity,  and  in  virtue  of  his  ol)ice,  or  by  the  omis- 
sion of  an  othcial  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  subdivision 
does  not  apply  to  an  action  for  an  escape; 

3.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another.  [In 
effect  July  1st,  1874.] 

Design  of  section— 60  Cal.  646. 

Verbal  obligation  or  liaMlity-6  Gal.  63;  17  Cal.  094;  20  Cal.  130;  21 
Cal.  351;  22  Cal.  457;  24  Cal.  322;  35  Cal.  122;  49  Cal.  266;  51  Cal.  216, 681} 
tH  Cal.  42. 

ContinaonB  employment— 47  Cal.  1@. 

Extra-State  instmment— 4  Cal.  287. 

Action  against  sheriff— see  Sharp  v.  Miller,  ILveb  18th,  1880. 

Injury  causing  deatii— 60  Cal.  612. 

Mortgage  debt— see  HoBTOAaBS,  under  Likitatioks  oehxa* 
ALLT,  sec.  312». 

g  340.  Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  *o  an  indi- 
vidual and  the  State,  except  when  the  statute  imposing  it 
prescribes  a  different  limitation; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
of  the  State; 

Cods  Civ.  Pboo.— U. 
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3.  An  action  for  libel,  Blander,  asaanlt,  batteiy,  false 
imprisonment,  or  sedaction; 

4.  An  action  against  a  sbeiiff  or  otber  officer  for  tlie 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
ess; 

5.  An  action  against  a  municipal  corporation  for  dam- 
ages or  injuries  to  property  caused  by  a  mob  or  riot.  [Ja 
effect  January  27th,  1876.] 

One  year— forcible  entry,  advene  holding,  sec.  1172;  against  dece- 
dent's representatives,  sec.  353;  after  reversal  on  appeal,  sec.  S5b;  entiy 
upon  real  property,  sec.  320. 

§  341.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  goods,  wares,  merchandise,  or  otlier  i^er- 
sonal  property  seized,  or  for  damages  done  to  any  pecson 
or  property  in  making  any  such  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  sec.  317  of  the  Civil  Code.  [In  effect  J  uly  Ist, 
1874.] 

Protested  taz  stdt— M  Cal.  303. 

Stock  sold  for  assessment— Civil  Code,  see.  347. 

Six  montha-agalnst  county,  sec.  342;  by  decedent's  representa- 
tives, sec.  3S3. 

§  342.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  com- 
menced within  six  months  after  the  first  rejection  thereof 
by  such  board. 

§  343.  An  action  for  relief  not  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  the  cause 
of  action  shall  have  accrued. 

Relief  not  provided  for-17  CaLS86;  52  GaL42;  Wheeler  v.  Bolton, 
Harcb  13th,  1880. 

Equity,  stale  deznands-«ee  AooBTTnro  or  Oaubb  ov  Aotxov, 

sec.  312». 

Relief,  generally— sec.  580n. 

Bank  deposits— no  limitation,  see.  348. 

§  344.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
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cause  of  action  la  deemed  to  have  accraed  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side. 

Mataal  aoootmt— 17  CaL  351;  30  GaJ.  126, 184;  Sft  CaL  122;  61  CaL  631. 

Doemed  to  have  acomed— see  sec.  S12ii. 

§  345.  The  limitations  prescribed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  the 
benefit  of  the  State,  in  the  same  manner  as  to  actions  by 
private  parties. 

Action  by  peopla-HMC  316. 

§  346.  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  prolits,  may 
be  brought  by  the  mortgagor,  or  those  claiming  under 
him,  asainst  the  mortgagee  in  possession,  or  those  claim- 
ing under  him,  unless  he  or  they  have  continuously  main- 
tained an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of  tlie  mort- 
gage. 

Mortgage,  redemption—see  Lixitatiovs  obvbballt,  sec.  312fi. 
Bedemptiony  genefally— sec.  701,  et  $eq. 

§  347.  If  there  is  more  than  one  such  mortgagor,  or 
more  than  one  person  claiming  under  a  mortgagor,  some 
of  whom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisions  of  this  chapter,  any  one  of  them,  who 
is  entitled  to  maintain  such  an  action,  may  redeem  therein 
a  divided  or  undivided  part  of  the  mortgaged  premises, 
according  as  his  interest  may  appear,  ana  have  an  ac- 
counting for  a  part  of  the  rents  and  profits,  proportionate 
to  his  interest  in  the  mortgaged  premises,  on  payment  of 
a  part  of  the  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  the  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

See  notes  to  last  section. 

§  348w  To  actions  brought  to  recover  money  or  other 
property  deposited  with  any  bank,  banker,  trust  com- 
pany, or  savings  and  loan  society,  there  is  no  limitation. 
[In  effect  July  1st,  1874.] 

DepositSy  generally^-see  Esttomtvd  Pbopsbt y,  sec.  312fi. 


CHAPTEE  IV, 


^  330.  An  action  is  commenced,  within  the  maanlns  of 
tb»  title,  wLea  tlie  complaint  is  filed. 

Astiancoiiuasacsd— 19  Cat.  tm  »  Cat  >31,3SJ;  M  OL  IM;  UOal. 
122. 
Amftttdod  flomplaiat— not  retrar^  to,  H  CaL  A2ft{  UGiL  102. 

eial.aeoBeca.4w,a3:i;  lormecly, U  Cal. 677. 

§  351.  If,  when  tbe  caasa  of  actiiin  accrues  aealnst  a 
person,  lje  is  out  of  the  State,  the  action  may  be  com- 
iDcncod  \Titbin  the  term  lieroin  limited,  niter  his  return  to 
tho  State,  and  if,  after  tbe  cause  of  action  accruea,  he  de< 
parts  from  the  State,  the  time  of  bis  absence  is  not  part  ol 
Ibe  time  limited  for  the  commencement  of  the  action. 

AbuncB-must  be  alleged,  U  CaL  let. 

SnaceuiTS  abunata— W  Cal.  ao. 

ForelBfl  corpoiailan— AO  CaL  2Aa. 

OMuralty-t  C^  4»!  U  Cal.  189. 

§  352.  If  a  person  entitled  to  bring  an  actloa,  tnea- 
tioned  in  chapter  three  of  this  title,  Im  at  Uie  time  Om 
cause  of  action  occrned,  either — 

1.  Within  tho  age  of  majority;  or, 

2.  Insane;  or. 

S.  Imprisoned  on  a  criminal  charge,  oc  In  execution  tm* 
der  the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life;  or, 

4.  A  married  troman,  and  her  husband  be  a  necessary 
party  nith  Ler  in  commencing  suoh  aotion; 
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'  The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commenoemeut  of  the  action. 
DisabiUtf-fioes.  812»,  1805, 1806. 
Infant— see.  a28fi. 
Insane  person--^  CaL384. 
Mazried  woman— sec.  328»,  96  CaL  447;  SO  CaL  90S. 

§  353.  If  a  person  entitled  to  brinfc  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereoi,  and  the  oanse  of  action  survive,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of 
that  time,  ana  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought,  die  be- 
fore the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
ma^  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  Ibsu* 
ing  of  letters  testamentary  or  of  administration. 

Snbttitation  of  partiea— sec.  385. 

Two  clauses  of  sectio;a— dlstingalshed,  S5  Cal.  645. 

Action  by  representatives— 34  Cal.  563;  S5  Cal.  634. 

Afitionaagaiastxepresentativea— 10  Cal.  386;  13  CaL  85,  97;  50  CaL 

Mo. 

.    Shortening  limitation— not  designed,  19  CaL  66;  60  CaL  646. 
Mortgage  notes— various,  which  barred,  53  CaL  875. 

§  354.  Whep  a  person  is  an  alien  subject,  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  tho  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  witliin  one  year  after  tlie  re- 
versal. 

§  356.  When  the  commencement  of  an  action  Is  stayed 
by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action. 

-    Statutory  prohibition— banJcraptcy,  see  Hofl  v.  FankenstetQ,  March 
lst»  1880. 

§  357.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrued. 
Accroing  of  cause  of  action— sec.  312n. 
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§  358.  When  two  or  more  disabilities  coexist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  untilthey  are  removed. 

See  note  to  last  section. 

§  359.  This  title  does  not  affect  actions  against  direct- 
ors or  stockholders  of  a  corporation,  to  recover  a  penalty 
or  forfeiture  imposed,  or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  be  brought  within  three  years 
after  the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  foneiture  attached,  or  the  lia- 
bility was  created. 

Oorporatioa  8tockholder»-45  CaL  110. 

§  360.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  i>arty  to  be 
charged  thereby. 

Fart  pa]rment~not  enough,  18  Cal.  482;  21  Cal.  142, 495;  22  CaL  100. 

Written  acknowledgment— necessary,  5  Cal.  SB;  17  Cal.  674;  21  Cal. 
149;  36  Cal.  184, 192;  60  Cal.  235, 647. 

Renewal  of  contract— generally,  9  CaL  89;  25  CaL  292;  S9  CaL  434. 

Loan  barred— 61  Cal.  216. 

Renowalof  note— does  not  renew  mor^:age;  Wells  v.  Barter,  Marcb 
I9tli.  1880. 

§  361.  When  a  cause  of  action  has  arisen  in  another 
State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a  per- 
son by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  State,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  State,  and  who 
has  held  the  cause  of  action  from  the  time  it  accrued. 

Other  State»-«  CaL  430. 

§  362.  This  title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
has  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the 
provisions  of  this  section. 

Repeal  of  I^imitations— see  sees.  9, 18. 

§  363.  The  word  "  action,"  as  used  in  this  title,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil  nature. 
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I 


TITIiB  m. 

OF  THB  PARTIBS  TO  CIVIL   ACTIONS. 

Action  to  be  In  name  of  party  In  interest. 

Aasltrnment  of  thing  in  action  not  to  prejudice  defense. 

£xecutor,  trustee,  etc.,  may  sue  without  joining  tlie  persons 
beneficially  interested. 
S70.  When  a  married  woman  is  a  party— actions  by  and  against. 
871.  Wife  may  defend,  when. 
373.  Infant  to  appear  by  guardian. 

373.  Gmuctlian,  now  appointed. 

374.  Unmarried  female  may  sue,  for  her  own  seduction. 
875.  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 
37tt.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 
377.  When  representatives  may  sue  for  death  of  one  caused  by  the 

Mrrongf  ul  act  of  another. 
373.  WIio  may  be  joined  as  plaintiflFs. 
370.  Who  mav  be  joined  as  defendants. 
880.  Parties  defendant  in  ui  action  to  determine  conflicting  claims 

to  real  property. 
3S1.  Parties  holding  title  under  a  common  source,  when  may  join. 
882.  Parties  in  interest,  when  to  be  joined.   When  one  or  more  may 
sue  or  defend  for  the  whole. 
%  883.  Plaintiff  may  sue  in  one  action  the  dliferent  parties  to  commer* 

cial  paper. 
S  384.  Tenants  in  common,  etc.,  may  sever  In  bringing  or  defending 

actions. 
S  885.  Action,  when  not  to  abate  by  death,  marriage  or  other  disability. 

Proceedings  in  such  case. 
I  886.  Another  person  may  be  substituted  for  the  defendant. 
i  3R7.  Intervention,  when  it  takes  place  and  how  made, 

iSflH.  Associates  may  be  sued  by  name  of  association. 
9i&m  When  other  parties  must  be  brought  in. 
890.  Actions  against  fire  departments. 

§  367.  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  provided  in  section 
three  hundred  and  sixty-nine  oi  this  Code.  [I^  effect 
April  15th,  1880.] 

BBAL  FARTT  IN  INTBBEST. 

Assignees— sec.  368. 

Beneficiary— 37  Gal.  537;  46  Cal.  269;  49  Gal.  518. 

Bonds-7  CaL  551;  10  GaL347;  13  Cal.  588;  15  Gal. 9;  28  Gal.  540;  29 
Gal.194. 

Ohoses  in  action-^  Gal.  335;  12  Gal.  97;  14  Gal.  403;  18  GaL  126;  22 
Cal.  1S7;  27  CaL  249;  29  Cai.  150;  31  Cal.  240;  35  Gal.  345. 

Corporations— 26  GaL  634;  39  Cal.  324. 
Ootenants— sec.  381. 

Oountios-see  PoUtlcal  Code.  sees.  4000-4003;  Penal  Code,  sec  1570; 
80  Gal.  62i);  32  GaL  143;  44  Gal.  153, 157. 
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Defendanto-flee  under  Pabtibb  GsirxiuxLT,  infra, 

De^iseei— sec.  1453. 

Eminent  domain— eec.  1237. 

Errors  and  defects— sec.  475. 

Ezecntors,  etc.— sec.  369;  also  see  sees.  1352, 1452, 1561-I58S. 

Foreclosure— sec.  726n. 

G(eneraUr-6  CaL247:  7  CaI.55I:  9  GaL  825:  10  CaU  347;  18  Cal.  128, 
116:  22  C&L356, 430;  26  cfal.  122;  2d  Cal.  10;  33  Cal.  121;  85  Cal.  596. 

Heirs— sec.  1452. 

Insurance— abandoned,  6  Cal.  462. 

Ownei^-52  Cal.  232. 

Feople—20  Cal.  213;  34  Cal.  679;  36  Cal.  605;  38  Cal.  565;  40  Ciil.  156,  4S0; 

45  Cal.  7;  50  Cal.  561;  52  Cal.  171;  53  Cal.  644;  also  see  Political  Ckxle, 
sec.  4457. 

Flaintiflb— see  mider  Pabties  ositeballt,  is^fra, 

•  Fkiyate  person— 43  Cal.  229;  45  CaL  199. 

Privit7-1  CaL  50. 

Receivers— sec.  564  et  seq, 

Torts-5  Cal.  456 ;  22  Cal.  139, 173 ;  82  CaL  690. 

Tmstees— sec.  369. 

PARTIES  aENERALLY. 

Adding— sec.  389.  Administrator-sec.  369.  Assignment— sec.  36Sn. 
Association— business,  sec.  388.  Bills  of  exchange— sec.  383.  Death 
—sees.  376.  377,  385n.  Defendants  —  sec.  379.  Disability— sec.  385. 
Ezecntor-'-Bee.  869.  Fictitioas  name  —  designating  by,  sec.  474. 
Gaardian— sees.  372n,  373, 375, 376n.  Infant— sec.  372.  injury-r-sec.  aitf. 
Insane  or  Incompetent  person— sees.  372, 373,  and  notes.  Interplead- 
er—sec. 386.  Intervention— sec.  3S7.  Joining  all  parties  interested — 
sees.  378,  37»,  330,  381, 382,  and  note,  333,  334.  Married  woman— sees. 
370,371.  Notice  of  assignment— sec.  368,  and  note.  Flaintiffli— sees. 
378,  382.  Promissory  notes— see.  3G8  and  note,  383.  Real  party  in 
Interest— sec.  3G7n.  Seduction— sees.  874.  376.  Set-off— sec.  a($8  and 
note.  Sureties— sec.  3^3.  Trustee -sec.  36J.  Thing  in  action— sec 
863n.    Transfer  of  interest— sec.  385n. 

§  363L  In  the  case  of  an  assigument  of  a  thing  in  ac- 
tion, the  action  by  the  assigntie  is  without  prejudice  to 
any  set-off  or  other  defense  existing  at  the  time  of,  or  be- 
fore, notice  of  the  assignment;  but  this  section  does  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration, 
before  maturity. 

Assignment- Account,  7  Cal.  389.  Appeal  bond,  6  Cal.  87.  Contract, 
31  CaL  241:  44  Cal.  295.  Claim,  on  contract,  13  CaL  62;  29  CaL  154;  for 
tort,  22  CaL  142;  for  Injury  to  realty,  32  CaL  5')2.  Counter-claim,  7  CaL 
548.  Debt,  as  consideration  for,  12  Cal.  92;  18  CaL  82,  127;  21  CaL  189. 
Generally,  6  Cal.  3id;  19  Cal.  646;  20  CaL  5U9.  Judgment.  6  Cal.  87;  12 
Cal.  181. 257;  22  Cal.  430;  23  CaL  255, 596;  25  CaL  539;  33  Cai.  525.  Lease, 
Civil  Code,  sees.  822,  823.  Pleading,  4  CaL  229;  49  Cal.  847.  Splitting 
demands,  7  Cal.  260;  8  CaL  536. 
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Thing  In  aotlon-^rtlned,  CiyU  Code,  seo.  SN.  And  tee  Gbosss  nr 
AoTioir,  sec.  387n. 
Set^ff-n  CfO.  290,  Alft;  21  Gal.  79. 

Votlce  of  aMignmenl— 6  Gal.  270;  20  Gal.  616;  Jones  «•  Glialfaat* 
March  16th,  IbIT* 

X^missory  notes— 8  GaL  260;  14  CaL  04, 450. 

§  3€9.  An  executor  or  administrator,  or  trnstee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  Mm  tlie  persons  for  wliose 
benetit  the  action  is  prosecuted.  A  person  witli  wliom,  or 
in  whose  name,  a  contract  is  made  tor  the  benellt  of  an- 
other, is  a  trustee  of  an  express  trust,  within  the  meahiug 
of  this  section. 

Bxecntora  and  administratora— sees.  1452,  1561-3, 1569;  14  Gal.  117; 
15  Gal.  250;  16  CaL  579;  13  CaL  U;  23  Gal.  16. 

rnrestee-l  Gal.  76,94;  4  Gal.  197;  18  Gal.  11;  25  Gal.  29;  26  CaL  25;  32 

CaL  111;  34  Gal.  136. 

» 

§  370.  When  a  married  woman  is  a  party«  her  husband 
must  be  joined  with  her,  except : 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone; 

2.  When  the  action  is  between  herself  and  her  husband, 
she  mav  sue  or  be  sued  alone; 

3.  When  BiiQ  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  clesortion  of  her,  or  by  agreement 
in  writing  entered  into  between  them,  she  may  sue  or  be 
sued  alone.    [In  effect  July  1st,  1B74.J 

Separate  property— 15  Gal.  306;  19  Gal.  128;  31  CaL  333;  32  Gal.  90;  36 
CaL  447. 
Sole  traders— see.  1811  et  $eq. 

Homestead-^  CaL  504;  6  CaL 71;  8  CaL  66, 74, 347;  9  CaL  96;  10  CaL 

896;  14  Gal.  506. 

Between  herself  and  husband— 3  Gal.  321. 

ZilTing  separate-abandonment,  49  GoL  34, 308. 

ForeclosiireHMI  GaL  456. 

Scope  of  section— generally,  3  CaL  83, 312;  9  Gal.  821;  15  Gal.  311;  17 
Cal.  678:  18  GaL  336. 626;  22  Gal.  407;  36  Gal.  214;  38  Gal.  230;  42  Gal.  408; 
00  CaL  126;  63  Gal.  456. 

J  371.  If  a  husband  and  wife  be  sued  together  the 
e  may  defend  for  her  own  right,  and  if  tlie  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 
Wife  defending^-O  Gal.  3S7;  9  CaL  315. 

§  372.  When  an  infant^  or  an  insane  or  incompetent 
person  is  a  party,  he  must  appear  either  by  his  general 
guardian  or  by  a  guardian  aalUem  appointed  by  the  court 
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in  which  the  action  is  pending  in  each  case.  A  guardian 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed 
by  the  court  in  which  the  action  or  proceeding  is  proHo- 
Gated,  or  by  a  jadge  thereof,  expedient  to  represent  the 
infant,  insane  or  incompetent  person  in  the  action  or 

Sroceeding,  notwithstanding  he  may  have  a  general  guar- 
ian  and  may  have  appeared  by  him.    [In  effect  April 
15tli,  1880.] 
Infant-lO  Cal.  210. 629;  31  Gal.  274;  82  Gal.  111. 
Minor— rights  aud  liabilities  of,  GivU  Gode,  sees.  41, 42. 

Gnardian  of  minor— sees.  1747-1759;  9  Gal.  638;  16  Gal.  M4;  20  CaL  676; 
42  Cal.  484;  and  generally,  see  3J  Gal.  IIG,  and  sees.  373, 375, 37(1, 7»3, 7:^. 

Insane  or  incompetent  person— Givil  Gode,  sees.  36, 3S-41 ;  guardian 
of,  sees.  17(13-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  ^ears,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant; 

2.  When  the  infant  is  defendant,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
apply  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  other  party  to  the  action; 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insane  or  incompetent  person,  or  of  anv 
other  party  to  the  action  or  proceeding.  [In  effect  Apru 
loth,  1880.] 

Gaardian  of  minor— see  note  to  last  section. 
Guardian  of  insane  or  incompetent  person— sec.  372i». 

§  374.  An  unmarried  female  may  prosecute,  as  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recover 
tliereiu  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Ezemplar7  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
the  seduction  or  afterward,  and  there  be  no  loss  of  service. 

Gaardian  ad  litem— sec.  372;  appointment  of,  sec.  873. 

Guardian  and  ward— sec.  376fi. 
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§  376.  Afather^orincaseof  Mb  death  or  desertion  of  his 
family,  the  mother,  may  maintain  an  action  for  tlie  injury 
or  death  of  a  minor  child,  and  a  guardian  for  the  injurv  or 
death  of  liis  ward,  wlien  such  injury  or  death  is  eauRed  by 
the  wrongful  act  or  neglect  of  anotuer.  Such  action  may 
be  maintained  against  the  person  causing  the  injury  or 
death,  or  if  such  person  be  employed  by  another  person 
TV-bo  is  responsible  for  liis  conduct,  also  against  such  other 
person.    |lu  effect  July  1st,  1874.] 

Death— 35  Cal.  434;  and  see  sec.  377». 

Gaaxdian  and  ward—sees.  176S-1776,  and  Civil  Code,  sees.  233-257. 

§  377.  When  the  death  of  a  person,  not  being  a  minor, 
is  caused  by  the  wrongful  act  or  nogloct  of  another,  Iiis 
heirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death,  or  if 
snch  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other 
person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  cir- 
cnmstances  of  the  case  may  be  just.  [In  effect  July  Ist, 
1874.] 

Maintaining  action— before  Codes,  who  could  sue,  25  Cal.  435. 

Damages-extent  of,  84  CaL  153;  44  CaL  46;  45  Cal.  824;  49  CaL  323. 

§  378.  All  persons  having  an  interest  in  the  subject  of 
the  action  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided  in 
this  title. 

Joinder  of  plaintifllk-see  5  CaL  149;  8  CaL  77, 514;  10  Cal.  302;  24  CaL 
173;  25  CaL  242;  26  Cal.  837;  81  CaL 420;  83  CaL  497;  87  CaL  84, 188. 

Ootenanta— sec.  881. 

Special  partners— CItU  Code,  sec.  2482. 

Other  parties— bringing  in,  sec.  889. 

XSi^oinder  and  non-joinder,  generallf— eee.  480fi. 

§  379.  Any  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  part^  to  a  complete  de- 
termination or  settlement  of  the  question  involved  therein. 
And  in  an  action  to  determine  the  title  or  right  of  posses- 
sion to  real  property  which,  at  the  time  of  the  commence- 
ment of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  as  a  party  defendant. 

Second  sentence  of  aeotion— added  by  Code. 

All  inteiested  or  neoeasaxy  partiea— made  defendants,  see.  883}i;  1 
CaL  478:  12  Cal.  103:  14  CaL  279;  17  CaL  282, 487;  22  CaL  200;  S8CaL514i 
80CaLy79;  45CaL288. 
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Bquitf  oai«»M>riglnal  flection,  Ittitteil  to^  9  CaL  268|  bat  flee  87  CaL 
389. 

Sj«ot(nont--l)efore Oode»4 Gal. 70;  6 Gal. 33;  0 Gal. 270;  11  GaLSOft;  22 
GftL  200;  28  GaL  S35;  32  GaL  488;  under  Gode,  63  Gal.  306. 

Joining  landlord-GlTU  Gode,  sec.  1949;  19  CaL  632s  82  GaL  488;  87 
Gal.  393;  50  Gal.  250. 

Foreclosnre— sec.  726. 

Oorporalion  ■tookholden— Gonat.  OaL  art.  12,  leoa.  8, 4;  Oivll  Gode» 
sec.  822. 

Tkii8t»~7  CaL  92;  30  Gal.  455, 556. 

Suits  against  the  State— Gonst.  GaL  art  20»  sec.6.-  See»  also,  6  Gal, 
253;  7  Gal.  65. 

Oountles— as  parties,  see  sec.  367n. 

Ezecutora— not  qualifying,  sec.  1587. 

Defect  of  parties,  etc.— sec.  430». 

Service  on  portion  of  defendantS'Hieo.  414  and  note. 

Associates^-snlng  hy  common  name,  sec.  388. 

• 

§  380.  In  an  action  brought  by  a  person  out  of  possefr- 
sion  of  real  property,  to  determine  an  adTerse  claim  of  an 
interest  or  estate  therein,  the  person  making  Ruch  adverse 
claim  and  persons  in  possession  may  be  joined  as  defend- 
ants, and  if  the  judgment  be  for  the  plaintiff,  he  may  have 
a  writ  for  the  possession. of  the  premises,  as  against  the 
defendants  in  the  action,  against  whom  the  judgment  has 
passed.    [In  effect  July  Ist,  1874.] 

Writ  of  possession— sec.  682n. 
'    Additional  parties— sec.  389. 

Objections  as  to  joinder— sec.  430»,  and  snbd.  4. 

§  Sdl.  Any  two  or  more  persons  claiming  any  estate  or 
interest  in  lands  under  a  common  source  of  title,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  in  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  adverse  claim,  or  of  establish- 
ing such  common  source  of  title,  or  of  declaring  the  same 
to  be  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  Ist,  1874.] 

Gotenants,  as  several  parties— sec.  384. 

Joint  tenants— before  tills  enactment,  7  Gal.  347. 

Tenants  in  common— before  this  enactment,  S  GaL  149,  501 ;  8  Gal. 
187:  \'i  CaL  420:  16  CaL  461:  17  CaL  237;  under  this  section,  15  Gal.  371; 
20  Cal.  150 ;  21  CaL  583;.  30  CaL  484. 

Executors,  etc.— Joinder  of,  see  sees.  1452, 1581  et  teq.i  20  Gal.  620;  21 
Gal.  202;  45  CaL  631. 
Replevin— by  tenant  in  common,  see  replevin,  sec.  426ii. 
Connected  interest— 24  CaL  177. 
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9  382.  Of  the  parties  to  the  action,  thoMtvlio  are  united 
in  interest  must  oe  joined  as  plaintifb  or  defendants  ;  but 
if  the  consent  of  any  one  who  should  hare  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  beixijg  stated  in  the  complaint ;  and 
"When  the  question  is  one  ofa  common  or  general  interest, 
<^  many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  brins  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  aU. 

Generaliy-see  16  CaL  145;  27  CaL  60;  44  Cal.  192. 

All  parties  intonstedHolninff,  26  CaL  860;  SI  OaL  427;  63  OlL  466i 
BSCaLSS. 

Befkual  to  Join  as  plaintifMl  CaL  506;  18  Cal.  628. 

Ooxnxnon  or  geaeral  intorMt— 1  CaL  55;  7  Cid.  830;  21  CaL  683. 

Parties,  nnmerous— Joinder  impracticable,  1  CaL  68;  14  CaL  540. 

Joinder— orrors  aa  to,  sec.  480ii. 

§  383.  Persons  seyerally  liable  upon  the  same  obliga* 
tion  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff. 

See  sees.  414, 578, 579;  6  Gal.  176;  25  Gal.  620;  29  Cal.  429;  48  CaL  284. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
jointly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
rights  of  such  party. 

Oo-claimants— tmltlng  as  plalntUtiB,  sec.  881. 

Mining  claim— error  as  to  Joinder  of  tenants  In  common.  62  Cat  26S. 

§  385.  An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the  transfer  of 
any  interest  therein,  if  the  cause  of  action  survive  or  con* 
tiune.  In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  otuer  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  partv,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  1st,  1874.] 

Constmction  of  section— 51  Cal.  153. 

Snbstitation— of  representatiyes  or  sncceasors,  5  Cal.  281 ;  20  Cal.  68; 
29  CaL  359;  31  Cat.  338:  82  Cal.  493;  49  Cal.  847:  53  Cal.  3:  £x  parte  Tin- 
kum.  Feb.  24tli,  1880;  Jordan  v.  Hubert,  March  4th,  1880. 

I>eatli— snggestion  of,  13  CaL  691 ;  21  CaL  445;  Jodaon  «.  Lore,  85  CaL 
«»;  40  CaL  96;  44CaLaM;  45  CaL  837. 

CODB  CiV.  PBOO.— IS. 


g§  3BB&p7  pjksnBi  to  €rvxE.  Aonomk  13ft 

Appeal*«ffeet  of  death  or  dJaabOtty  on,  iM.  On,  tnd  tee.  UVt  8ti> 
lireme  Ct.  rale  14. 

Attachment-^eaOi  dlsaolves,  39  Cat  S67;  47  CaL  e23;  60  CaL  969 

Transfer  of  int«re«t-flec.  740;  29  Cal.  446;  90  GaL  4S7s  M  Cal.  99;  47 

CaL  388;  46  CaL  675;  49  CaL  20S,  647;  84  Oal.  386. 

SnnrlTal— of  cause  of  action:  XUectment,  M  CaL  688. 

§  386.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specitio  personal  property,  may,  at 
any  time  before  answer,  npon  affidavit  that  a  person  not  a 
party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and  the  ad- 
verse party,  apply  to  the  court  for  an  order  to  substitute 
such  person  in  his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  the  contract,  or  delivering  the  property,  or  its 
value,  to  such  person  as  the  court  may  airect;  and  the 
court  may,  in  its  discretion,  make  the  order.  And  when- 
ever  conflicting  claims  are  or  may  be  made  upon  a  person 
for  or  relating  to  personal  property,  or  the  performance  of 
an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants  to  com- 
pel them  to  interplead  and  litigate  their  several  claims 
among  themselves.  The  order  of  8ul;>stitution  may .  be 
made,  and  the  action  of  interpleader  may  be  maintained, 
and  the  applicant  or  plaintiff  oe  discharged  from  liability 
to  all  or  any  of  the  conflicting  claimants,  although  their 
titles  or  claims  have  not  a  common  origin,  or  are  not 
identical,  but  are  adverse  to  and  independent  of  one  an- 
other.   [In  effect  March  3rd,  1881.] 

Interpleader— 6  CaL  892. 

§  387.  Any  person  may,  before  the  trial,  intervene  in 
an  action  or  proceeding,  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  par^  to  an  action 
or  proceeding  between  other  persons,  either  by  joining 
the  plaintiff  in  claiming  what  is  sought  by  the  complain^ 
or  bv  uniting  with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  by  demanding  anything  adversely  to 
both  the  plaintiff  and  the  defendant,  and  is  made  by  com* 
plaint,  setting  forth  the  grounds  upon  which  the  interven* 
tion  rests,  filed  by  leave  of  the  court  and  served  upon  the 
parties  to  the  action  or  proceeding  who  have  not  appeared* 
and  upon  the  attorneys  of  the  purties  who  haveappeand» 
who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.    [In  effect  July  Ist,  1874.] 
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Iiilarronllon--«  CaL  281.004;  6  CiL  286»a7«;  7  Cal. »:  8  CaL  870:  10 
CaL  227, 2W:  13  CaL  (Q;  14  Cal.  16S;  18  Cal.  878;  21  CaL  280,  441:  23  CaL 
143, 393;  29  Cal.  IM.  673:  87  Cal.  632:  38  Cal.  608;  48  C«L  KU;  44  CaL  Iftlj 
47  CaL  606;  61  CaL  6S9, 629;  62  Cal.  609;  63  CaL  8, 742* 

IiinlTient  domain— Interrention  Ixi,  sec.  1246. 

Oomplaint— generally,  see  sec  426,  and  notes. 

Demorrer-sec.  430. 

487. 


§  388.  When  two  or  more  personi,  aBSOcUtad  in  any 
'business,  transact  such  "business  under  a  common  name, 
'Whether  it  comprise  the  names  of  such  persons  or  not, 
tbe  associates  may  be  sued  by  such  common  name,  the 
saxmndns  in  such  cases  being  served  on  one  or  more  of  the 
associates;  and  tbe  judgment  in  the  action  shall  bind  the 
ioint  property  of  all  tbe  associates,  in  the  same  manner  as 
if  all  had  been  named  defendants,  and  had  been  sued  upon 
their  joint  liability. 

Bnsiaeas  associates— common  name,  sec.  414;  8  Cal.  247;  0  CaL  246; 
10  Cal.  445;  23  Cal.  356;  80  Cal.  204;  89  Cal.  08.  See  also,  Martin  v.  Ris- 
ing, 2  Pac.  Coast  Law  J.  56. 

Mining  company^Welsli «.  XlrkpatrldE,  80  CaL  202. 

§  389.  The  court  mav  determine  any  controversy  be- 
tween parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights;  but 
"When  a  complete  detennination  of  the  controversv  cannot 
he  had  without  the  presence  of  other  parties,  the  court 
must  then  order  them  to  be  brought  in.  And  when,  in  an 
action  for  tbe  recovery  of  real  or  personal  property,  a  per? 
son  not  a  party  to  tbe  action,  but  liaving  an  interest  in  tbe 
subject  thereof,  makes. application  to  the  court  to  be  made 
a  party,  it  may  order  hiin  to  be  brought  in,  by  the  proper 
amendment. 

mah  parties.-brlngtnir  In,  5  Cal.  114. 281 ;  9  Cal.  96, 697;  12  Cal.  218 ; 
teCal.  200;  27  Cal  329 ;  3D  Cal.  490;  38  Cal.  514:  44  Cal.  392. 

All  parties  interested— should  be  brought  in,  63  Cal.  38,  sec.  382n. 
Joining  landlord— sec.  379. 

Party,  adding  and  amending  name  of— sec.  413;  1  Cal.  192;  3  Cal. 
S8S;  7  Cal.  587 :  9  CaL  66 ;  49  CaL  270. 

§  390.  Causes  of  action  upon  contract,  or  for  damages 
aiding  out  of,  or  pertaining  or  incident  to,  tbe  official  ad- 
ministration of  tue  ftre  departments  created  by  Acts  of 
the  Legislature  of  this  State,  shall  be  brought  directly  by 
and  against  the  municipality  by  its  corporate  name  where- 
in tbe  damage  was  sustained.  And  tbe  said  Boards  of 
Fire  Commissioners  shall  not  be  sued  as  such,  except  to 
comx>el  or  restrain  the  performance  of  acts  proper  to  Ve 
compelled  or  restrained  under  and  not  within  the  discre- 
tion intended  to  be  conferred  by  this  Act.  [Approved 
March  12th,  1885.] 
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TrriiB  rv. 
Of  the  Place  of  Trial  of  Civil  Actions. 


S  KG.  Certain  actions  to  be  tried  where  the  subject  or  some  part  there- 
of is  situated. 

K  3^3.  Otber  a'*tioii»,  where  the  cause  or  some  part  thereof  arose. 

S  3.4.  I'Liceof  trial  of  actions  aflfalnst  counties. 

i  8^*5.  Oth(>r  actions  according  to  the  residence  of  the  parties. 

I  8dU.  Action  may  be  tried  in  any  coimty,  unless  the  defendant  de* 
maud  a  trial  in  the  proper  county. 

ixrr.  Placn  of  trial  may  be  changed  in  cert^n  cases. 
3  ?H.  When  judge  is  disqualified,  cause  to  be  transferred. 
3<i$K  I'upcnt  to  be  transmitted.   Costs,  etc.   Jurisdiction,  etc. 
40U.  Proceedings  after  Judgment  in  certain  cases  transferred. 

§  392.  Actions  for  tbe  foUowlDg  causes  must  be  tried 
in  thu  county  in  which  the  subject  of  the  action,  or  some 
part  thereof  is  situated,  subject  to  the  power  of  the  court 
to  chaugo  the  place  of  trial,  as  providea  in  this  Code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  tlierein,  or  for  the  determination,  in  any  form,  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  the  partition  of  real  property; 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintiix  may 
select  either  of  the  counties,  and  the  county  so  selected, 
is  the  proper  county  for  the  trial  of  such  action.  [lu 
effect  March  2nd,  1876.] 

Oommencement— of  actions  as  to  real  estate*  see  sec.  78. 

Local  action— In  general,  5  CaL  461;  9  CaL  642;  13  CaL  321;  15  CaL 
220;  16  Cal.  432;  51  Cal.  566. 

Two  counties— O'NeU  v.  O'Nell,  Feb.  20tb,  1880. 

Biot— injuries  by,  see  Political  Code,  sec.  4453. 

Partition— generally,  sec.  752  et  teq. 

Foreclosure— sec.  726. 

VENUE  aENEBALLY. 
Action— as  to  real  estate,  where  commenced,  sec  392ii. 
Bias— of  Judge,  sec.  897i»,  and  subd.  4. 

Ohonge  of— affldavlt  for,  demand  for,  moilon  for,  S8te;  groandi  at, 
sec.  337  and  notes;  generalUr,  see  same. 
Oonvenience— of  witnesses,  sec.  397»t  and  subd.  >. 
Oonnties— actions  against  or  between,  sec  894. 
Impartial  trial— no,  sec.  397ii,  and  subd.  2. 


13T  VUkOK  or  TBUZto  S§ 

Zioeal  aotlonft-Bee.  892k,  sec.  SOS. 
Qfflcer— action  against,  sec.  S98,  subd  2. 
Pex&altf-or  f oifeltnre,  statutory,  see.  S9S,  suM.  1. 
Beal  property— actions  concerning,  sec.  392. 
Besidenoe—of  defendants,  sec.  S95. 
Transfer— of  case,  sees.  S9M00. 
Transitory  actions— sec.  895. 
Two  counties— sec.  392fi;  sec.  898,  saM.  1.  * 
Wrong  connty— see.  896;  897,  snM  1. 

§  393.  Actions  for  the  following  causes  most  he  tried 
in  the  county  whore  the  cause,  or  some  part  thereof,  arose, 
Buhject  to  the  like.xK>wer  of  the  court  to  change  the  place 
of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
l>y  statute;  except  that,  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  water,  sit- 
uated in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  commit- 
ted; 

2.  Against  a  public  officer,  or  person  especially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by  him  m 
virtue  of  his  office,  or  against  a  person  who,  by  nis  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
such  officer. 

Actdonebypnl>Uooffieer~9CaLl20.  Local  aotion-eec  892a. 

§  394.  An  action  against  a  county,  or  city  and 
county,  may  be  commenced  and  tried  in  such  county,  or 
city  and  county,  unless  such  action  is  brought  by  n  county, 
or  city  and  county,  in  which  case  it  may  be  commenced 
and  tried  in  any  county,  or  city  and  county,  not  a  party 
thereto.    [In  effect  March  3rd,  1881.] 

§  395.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of  them,  re- 
side at  the  commencement  of  the  action;  or,  if  none  of 
the  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  which  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  be  tried  in  an;^  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant  is  about  to  depart  from  the  State,  such  action 
may  be  tried  in  any  county  where  either  of  the  parties  re- 
side, or  service  is  had;  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  this 
Code. 

Ooonty  where  defendants  reside— 15  CaL  418. 

Besideiaoe  of  corporation— 22  CaL  637. 


§§  396-6  PLACXB  OF  TEOAL,  '13S 

§  396.  If  the  coanty  iu  which  the  action  is  commenced 
is  not  the  proper  county  for  the  trial  thereof,  the  action 
may,  notwithstandiDg,  oe  tried  therein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs, 
files  an  affidavit  of  merits,  and  demands,  in  writing,  that 
the  trial  be  had  in  the  proper  county. 
Motion— time  of  making,  3  CaL  438;  5Cal.  117;  9  Cal.  643;  28  GaL  246; 

AfSdayit  of  merita-Jobnsoa  vjiEymaa,  Jan.  Term,  1875,  not  re- 
ported. 

Demaad~doe8  not  mean  notice  of  motion,  Estrada  v.  Orena,  Slarcli 
23rd,  1880. 

§  397.  The  court  may,  on  motion,  cKange  the  place  of 
timl  in  the  following  cases: 

1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county; 

2.  AViien  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein ; 

3.  When  the  convenience  of  witnesses,  and  the  ends  of 
justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Change  of  venne<-generaUy,  9  CaL  007,642;  15  Cal.  418;  23  CaL  127; 

28  Cal.  2ii;  32  CaL  208;  37  Cal.  1(10;  46  CaL  240. 

Appeal— from  order  as  to  change  of  venue,  sec.  999,  subd.  3. 

Not  the  proper  coniit7.-13  CaL  921;  23  Cal.  037;  47  Cal.  192. 

Impartial  trial-unlikely,  3  CaL  410;  6  CaL  555;  23  CaL  378;  46  CaL 
248. 

Convenience  of  witnetses-lS  CaL  418;  47  CaL  192|  48  CaL  460;  49 
Cal.  454. 

Bias  of  judge-eecs.  1431, 1432;  12  CaL  500;  23  CaL  168, 692;  S4  CaL  31, 

75;  53  CaL  25L 

§  398.  If  an  action  or  proceeding  is  commenced  or 
pending  in  a  court,  and  the  judge  or  justice  th^ eof  is  dis- 
qualilied  from  acting  as  such,  or  if,  from  any  cause,  the 
court  orders  the  place  of  trial  to  be  chauged,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  en- 
tered in  the  minutes;  or,  if  they  do  not  so  agree,  then  to 
the  nearest  court  wliere  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  follows: 

1.  If  iu  a  Superior  Court,  to  another  Superior  Court. 

2.  If  iu  n  Justice's  Court,  to  another  Justice's  <.A>urt  in 
the  same  county. 

[In  effect  March  3rd,  1881.] 
Superseded  courts— aec.  TO*. 


IdO  PLA<»  OF  TBIAL.  8S  399-400 


§  399.  Wben  an  order  is  made  transf  errinjf  an  action  or 
proceedinji:  for  trial,  the  clerk  of  the  court,  or  justice  of  tiie 
peace,  must  transmit  the  pleadings  and  papers  therein  to 
the  clerk  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  -filinff  the  papers  anew, 
must  be  paid  by  the  party  at  whose  instance  the  order 
"was  made.  The  court  to  which  an  action  or  proceeding  is 
transferred  has  and  exercises  over  the  Same  tiie  like  juris- 
diction as  if  it  had  been  originally  commenced  therein. 

§  400.  When  an  action  or  proceeding  affecting  the 
title  to  ox  possession  of  real  estate  has  been  brought,  in  or 
transferred  to  any  court  of  a  county  other  than  the  countv 
in  which  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk  of  such  court  must«  after  final  iudgment  there- 
in, certify  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  tlie  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  andrecord 
the  iudgment  in  the  record  of  the  court,  briefly  designate 

ing  it  as  a  judgment  transferred  from court  (naming 

the  proper  court). 
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TITLB  V. 

Of   the   Maimer   of   Commencing  Civil 

Actions. 


I 


409.  Actions,  bow  commenced. 

406.  Coinplamt,  bow  indorsed.   Wben  sommons  may  be  lasaed,  and 

bow  waived. 

407.  Bommons,  bow  Issued,  directed,  and  wbat  to  contain. 

408.  Alias  summons. 

409.  Notice  of  tbe  pendency  of  an  action  aifectlng  tbe  title  to  real 

property. 

410.  Summons,  bow  served  and  returned. 

411.  Summons,  bow  served. 

412.  Publication  wben  defendant  Is  absent  from  tSie  State,  con- 

cealed, or  a  foreign  coraoration  bavin?  no  agent,  etc 

413.  Manner  of  publication  anuappointmeut  of  attorney. 

414.  Proceedings  wbere  tbere  are  several  defendants,  and  part  only 

are  served. 

415.  Proof  of  service,  how  made. 

416.  ^nien  Jurisdiction  of  action  acquired. 


§  405.  Civil  actions  in  the  courts  of  this  State  are 
commenced  by  filing  a  complaint.  [In  effect  July  1st, 
1874. 

Oommencement— generally,  4  Cal.  280;  10Cal.S74;  21CaI.351;  2?)CaL 
238;  34  Cal.  165.  Demand  before,  pleading,  sec.  42in.  Feudeucy  of  ac- 
tion from,  sec.  1049. 

Issuance  of  summons— embraced  before  Amdt.  1874,  IS  Cal.  639;  19 
Cal.  577.   Compare  as  to  Limitatioits,  sec.  350  and  note. 

§  406.  The  clerk  must  indorse  on  the  complaint  the 
day,  month,  and  year  that  it  is  filed;  and  at  any  time 
within  one  vear  thereafter,  the  plaintiff  may  Iiave  a  siun- 
mons  issued;  and  if  the  action  be  brought  against  two  or 
more  defendants,  who  reside  in  different  counties,  may 
have  a  summons  issued  for  each  of  such  counties  at  the 
same  time.  But  at  any  time  within  the  year  after  the 
complaint  is  tiled,  the  defendant  may,  in  writing,  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing 
of  sunamons;  or,  if  the  action  be  brought  upon  a  joint 
contract  of  two  or  more  defendants,  anuone  of  them  has 
appeared  within  the  year,  the  other  or  others  may  be 
served  or  appear  after  the  year,  at  any  time  before  trial. 
[In  effect  July  1st,  1874.] 

One  year— mandatory,  53  CaL  245;  no  definite  period  before  Amdt 
1860, 35  Cal.  300. 
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Delay— as  to  Iflsnaaeo  of  siimmons,  15  OaL  296;  as  toserrlee  of  sum- 
mons,  see  sec.  410».  Want  of  prosecntion,  generally-,  sec.  0M». 

Summon*— issuance  of,  generally.  M  Cal.  106: 16  Cal.  685.  Walrer  of 
Issuance,  4  CaL  231.  See  ADMisaiov,  sec  415;  Appbabasob,  sec 
1014;  CoHSXHT,  sec  283i». 

Olerk'a  indorsement— as  to  ministerlsl  ollioers  genersUy*  see  sec 
S62n. 

Libel  and  slander  snits— Security  for  beginning,  see  Stats.  1871-73, 
p.  633. 

Appearance— sees.  476, 1014. 

Aliaa  sommona— eec.  406. 

Residence  of  defendanta— In  different  conntisSt  see  see.  78  as  to 
Pbocbss. 

Joint  contract— see  sec  414. 

SUMMONS  OSX7BBALLT. 

Alias— sec.  406. 

Amendment  of— sec.  478fi. 

..  Commencement  of  action— not  element  of,  sec  408s. 

Contents  of— sec  407». 

Defondanta-see  Ssyvbal  DnrnrDAXTS. 

Delay— sec.  410ii. 

Issuance  of—sees.  40Sfi,  406  and  note. 

Jurisdiction— by  service,  sec.  416  and  note. 

liibel  and  slander-security  for  suit,  sec  466a. 

Ilia  pendens— sec.  409. 

Person— authorized  to  swre.  sec.  410  and  note 

Publication— eenrice  by,  sees.  412, 413,  and  notec 

Proof  of  sendee— sees.  410, 415,  and  notes. 

Service  of— proof ,  tupra;  by  publication,  ftforor  mode  of,  see.  411 
and  notes;  also  sec.  410,  Copt  Complaivt,  note;  by  wbom  made*  see 
PXBdoH,  «tfpro,*  setting  aside,  4160. 

Several  defendants— part  served,  sec  414  and  note:  extra  time  for 
•ervice,  sec.  406. 

407.  The  Bommoxui  mtist  bo  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the 
odnrt,  and  most  contain: 

L  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  oonip 
plaint  is  filed; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  the  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
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ant  8o  appears  and  answers,  the  plaintiff  will  take  judg- 
ment for  tbe  sum  demanded  in  tne  complaint  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  the  plaintiff  will  apply  to  the  conrt 
for  the  relief  demanded  in  tbe  complaint.  The  name  of 
the  plaintiffs  attorney  must  be  indorsed  on  the  sununons. 
[In  effect  March  2(>tb,  1880.] 

Process— generally,  see  sec.  TSn. 

Style  of  process— Const.  CaL  art.  6,  tfit.  20;  PoUtiesl  Co<l9»  sec.  SO. 

Title  of  conrt— 3  Cal.  192. 

Qoatents  of  Bammons— ^imn.  1 ,  PartleSi.44  Cal.  (BO.  Sunn*  2,  Cluu> 
acter  of  action,  28  Cal.  161 ;  41  Cal.  314;  63  Cal.  578.  SUBD.  3,  Time  to 
appear,  1  Cal.  416;  5  Cal.  (i3. 4ii6;  and  partlrnlarly  see  44  Cal.  356.  Sunn. 
4,  Notice  for  money  default,  2  Cal.  241.  Subd.  5,  Notice  of  application 
for  relief  demanded,  8  Cal.  tilO:  53  Cat  253;  generally,  2  CaL  iii3;  7  CaL 
584;  18Cal.420. 

Abbreviations,  etc.— sec.  186. 

Amendments— sec.  473. 

§  408.  If  the  summons  is  retnmed  without  beinj? 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  mav- 
issue  an  alias  summons,  In  the  same  form  as  the  original. 
[In  effect  February  15tb,  1876.] 

Alias  summons— not  too  late,  48  CaL  464;  and  for  delay  as  to  som- 
mons,  generally,  see  sec.  410fi;  wben  nnneoessary,  40  CaL  572. 

§  409.  In  an  action  affecting  the  title  Dr  the  right  of 

Sossession  of  real  property,  the  plaintiff,  at  the  time  of 
ling  the  complaint,  and  the  defendant,  at  tbe  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in 
Bhoh  answer,  or  at  any  time  afterward,  may  record  in 
the  office  Of  the  recoraer  of  the  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  tbe  action, 
containmg  the  names  of  the  parties  and  the  object  of  tbe 
action  or  defense,  and  a  description  of  tbe  property  in 
that  county  affected  thereby.  From  the  time  of  tiling 
such  notice  for  record  only  shall  a  purchaser  or  Incnm- 
brancer  of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  tbe  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names.    [In  effect  July  1st,  1874.] 

Lis  pendens-18  CaL  807, 891 ;  15  Cal.  263;  17  CaL  149;  18  CaL  102,  205; 
21  Cal.  107:  22  Cal.  200:  23  Cal.  33, 355, 409:  24  Cal.  427;  27  CaL  50;  28  Cal. 
IM;  84  CaL  611;  06  Cal.  380;  43  CaL  253, 643;  51  Gal.  478. 

Alienation— by  person  in  possession,  sec.  747. 
.  Fartitioa— recording  notice  of  salt,  sec.  755i. 

§  410.  The  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  any  other 
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person,  over  the  age  of  eighteen,  not  a  party  to  the  action. 
A  copy  of  the  complaint  must  be  served  with  the  sum- 
mons, unless  two  or  more  defendants  are  residents  of  the 
same  county,  in  which  case  a  copy  of  the  complaint  need 
only  be  served  upon  one  of  such  defendants.  When  the 
summons  ia  served  by  the  sheriff,  it  must  be  returned, 
with  his  certiilcate  of  its  service,  and  of  the  service  of  any 
copy  of  the  complaint,  where  such  copy  is  served,  to  the 
office  of  the  clerk  from  which  it  issued.  When  it  is  served 
by  nny  other  person,  it  must  be  returned  to  the  same  place, 
vriih  an  aifidavit  of  such  person  of  its  service,  and  of  the 
service  of  a  copy  of  the  complaint,  where  such  copy  is 
served.    [In  effect  July  Ist,  1874.] 

Service  of  ■ammoni— maimer  of,  sec.  411  and  notes. 

Proof  of  sonric^-eec.  ilO. 

Copy  of  complaint— essential,  11  Cal.  372;  38  Cal.  ISt;  85  Cal.  279;  41 
Cal.  814.  Gertifled,  fomerlj  had  to  be.  51  CaL  615.  Single,  wben  suf- 
ficient. 53  Cal.  7»7. 

Who  may  •ervo-eherlff^s  deputy,  hot  as  such,  5  CSL  449.  Any  out> 
side  person.  81  CaL  240.  Who  could  serve  formerly,  84  CaL  891.  In 
Justices'  Courts,,  see^.  849. 

Sheriff's  return— sec  415,  subd.  1,  note. 

Affidavit— sec.  415». 

Setting  aside  servioo— sec.  414ii. 

Service  after  retora— 40  Cal.  tf72. 

Delay— in  serving  summons,  29  CaL  289;  88  CaL  6S5:  89  CaL  480;  45 
Cal.  49;  47  CaL  614;  43  CaL  464;  In  Issuing  summons,  sec  406n;  in  pros- 
ecution, generally,  sec  fiMa. 

§  411.  The  summons  must  be  served  by  delivering  a 
copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  State,  lo  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof; 

2.  If  the  suit  is  against  *a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doing  busi- 
ness  and  liavinff  a  managing  or  business  agent,  casoier,  or 
secretary  within  this  State,  to  such  agent,  cashier,  or 
secretary; 

a.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
none  within  this  State,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed; 

4.  If  agi^st  a  person  residing  within  this  State,  who 
has  been  jndicially  declared  to  oe  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom-  a 
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guardian  has  been  appointed,  to  Bucb  person  and  also  to 
Lis  guardian; 

5.  If  aeainst  a  county,  city  or  town,  to  the  president  of 
tlie  board  of  supervisors,  president  of  the  council,  or 
trustees,  or  other  head  of  the  legislative  department 
thereof; 

6.  In  all  other  cases,  to  the  defendant  personally.  [In 
effect  July  1st,  1874.] 

Mode  of  8enrice-«tatute  the  guide,  11  Cal.  373;  43  CaL  S88;  on  sher- 
iff, rolitical  Code.  sees.  4190-4192;  by  telegraph,  sec  1017;  generally,  9 
Col.  61G;  42  Cal.  434. 

SUBDrvtsiovs  1, 2.  Oorporations-e  CaL  185;  10  CaL  342, 444;  41  CaL 
616.   Association— business,  sec.  388  and  notes. 

SUBDivisioiT  3.  Minor— father  suing,  before  Code,  61  CaL  615; 
guardian  of,  sec.  372. 

Sunnivisioir  4.  Insane  or  incompetent  perton— goardlan  of, 
sec.  372;  whei-e  no  gniardlan,  63  Col.  737. 

Subdivision  5.    Ooanties  as  parties— see  Real  Pabtt  in  In- 

TEKKST.Sec.SGTn. 

Subdivision  6.  Personal  senrioe— mode  of,  16  CaL  896;  on  attor- 
ney-in-fact, 45  CaL  456. 

§  412.  "Where  the  person  on  whom  the  service  is  to  be 
made  resides  out  of  the  State,  or  has  departed  from  the 
Btate,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  or  conceals  himself  to  avoid  the  service  of  sum- 
mons, or  is  a  foreign  corporation,  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  State,  and 
the  fact  a|>pears  by  affidavit  to  the  satisfaction  of  tlie 
court  or  a  judge  thereof,  aud  it  also  apjtears  by  such  affi- 
davit, or  by  tlio  verified  complaint  on  nlo,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order  that  the  service  be  made  by  the  publication  of 
the  summons.    [In  effect  March  26th,  1880.] 

Section  generally-4  CaL  304;  6  CaL  201;  8  Cal.  449;  12  CaL  583;  34 
Cal.  641;  47  CaL  144. 

SEBVIOB  BY  FITBLIOATIOir. 

Affidavit-for,  12  Cal.  285;  23  CaL  85;  26  CaL  149;  30  CaL  611;  31  CaL 
842;  47  CaL  144;  60  Cal.  498. 

Order— for,  sec.  413;  cannot  direct  issuanoe  of  snmmons,  20  CaL  81. 
Snpplemental  complaint— 27  CaL  300. 
Fictitious  person— against,  45  CaL  689. 
Justice's  Oonrt— expressly  applied  to,  see.  849. 
Jurisdiction— see  sec.  33fi. 

Non-resident— against,  personal  Judgment  on,  63  Cal.  685. 
OonstitntionaUty— 0  CaL  111;  39  Cal.  489;  44  Cal.  359.   But  see  Bel* 
Cher  V.  Chambers,  53  Cal.  635. 
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Direct  attaok-€tii«t  ooottrnBtioii  on,  U  €sl.  IM;  47  OiO.  UBb 

OoUatezol  attaok-^faTonble  oonstrnctton  as  to  Saperlor  Oomti,  li  • 
CaL  5J0:  Halin  v.  KeUy,  34  CaL  S91;  ST  CaL  456(  44  CaL  »»;  48  Cain74. . 
and  866  iNTEirDMXKTs,  sec.  53».   Strict  construction,  27  CaL  100;  SI 
Cal.  343;  M  Cal.  602;  Belcber  v.  CluunberB,  63  GaL  685,  oTomiUng  Hahn 

».  Kelly,  iupra. 

• 

§  413.  The  order  mnst  direct  the  pabllcation  to  be- 
made  In  a  net^paper,  to  be  designated,  as  most  likely  to- 
give  notice  to  the  person  to  be  served,  and  for  such  length 
of  time  as  may  be  deemed  reasonable,  at  least  once  a. 
week ;  but  publication  against  a  defendant  residing  out  of ' 
the  State,  or  absent  therefrom,  must  not  be  less  than  two 
months.    In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or- 
judge  must  direct  a  copy  of  the  summons  and  complaint 
to  oe  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.    When 
publication  is  ordered,  personal  service  of  a  copy  of  the 
summons  and  complaint  out  of  the  State  is  equivalent  to 
publication  and  deposit  in  the  post-office,  and  in  either 
case  the  service  of  toe  summons  is  complete  at  the  ezpira* 
tion  of  the  time  prescribed  by  the  order  for  publication. 
[In  effect  July  1st,  1874.] 

Section  generally-^  GaL  466;  9  Gal.  167,616;  96  OaL  149;  46  OaL  S0^ 
applicable  to  Justice's  Goort,  sec.  849. 

Designated  newspaper— 28  GaL  86. 

Period  of  pabUcation-12  GaL  100;  Si  GaL  17S;  92  GaL  S47. 

FabUcation  on  Sondajs— 32  GaL  S47.  ' 

Froof  of  pobUoation— eec.415,  snbd.  8a. 

Completion  of  publication-time  to  answer  after,  5  GaL  466;  jndg* 
meat  by  default,  sec.  666,sa1xL  8. 

§  414.  When  the  action  is  against  two  or  more  defend- 
ants, jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them, 
the  plaintiff  may  proceed  against  the  defendants  served  in 
the  same  manner  aS  If  they  were  the  only  defendants. 

Section  generally— see  sees.  679,  969;  also,  sees.  888, 888,  and  S  CaL 
407. 6  CaL  176. 607j  7  Gal.  443;  12  Gal.  861:  18  Gal.  65»(  17  GaL  664;  18  GaL 
809, 402;  29  Gal.  4!»;  80  GaL  634;  86  CaL  602;  89  Cal.  ^ 

Joint  defendants— one  serred,  10  Cal.  611;  Tay  e.  Hawley,  89  GaL  98; 
Kelly  V.  Bandlnl,  80  GaL  530;  as  to  partners,  see  sec.  888;  2  GaL  89;  61 
CaL  184. 

§  415.  Proof  of  the  service  of  summons  and  complaint 
must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or. 

8.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
Cods  Civ.  P2100.— 18. 
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nis  foreman  or  principal  clerk,  showing  the  same;  and  an 

affidavit  of  a  deposit  of  a  copy  of  the  sommons  in  tiie 

post-offlce,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of 

service  otherwise  than  by  publication;  the  certificate  or 

affidavit  must  state  the  time  and  place  of  service. 

Betom  of  Bexrice  of  sammons— intendments  as  to,  see  sec.  5Si»; 
sufficiency  on  collateral  attack,  84  Cal.  391 ;  45  Cal.  455;  51  Cal.  615. 

Sttbdivision  1.  Sheriff's  certifioate-3  Cal.  266;  5  Cal.  449;  6  CaL 
86;  23  Cal.  401;  45  Cal.  455;  sheriff 's  return,  generally,  sec.683». 

SUBDlvisiOir  2.   Affidavit— II  Cal.  372;  28  Cal.  152. 
SUBDlvisioir  3.   Affidavit  of  publication— 23  Cal.  85;  27  Cal.295;  33 
Gal.  505;  proof  of  publication,  generally,  sees.  2010, 20II. 

SUBDiviSioir  4.  Admission  of  service— 9  CaL  321:  II  Cal.  307:  35 
Gal,  528.  Time  and  place— 3  Cal.  192;  6  CaL  295;  28  Cal.  153.  Setting 
aside  service-^  CaL  185.  Section  in  general— 7  GaL279;  9  CaL  616; 
81  Cal.  238;  34  Cal.  403, 612;  87  CaL  458;  43  CaL  885. 

§  416.  From  the  time  of  the  service  of  the  summons 
and  of  a  copy  of  the  complaint  in  a  civil  action,  where 
service  of  a  copy  of  the  complaint  is  required,  or  of  the 
completion  of  the  publication  when  service  by  publication 
is  oraered,  the  court  is  deemed  to  have  acquired  jurisdic- 
tion of  the  parties,  and  to  have  control  of  all  the  subse- 
?[uent  proceedings.  The  voluntary  appearance  of  a  dc 
endant  is  equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him.  [In  effect  July  1st, 
1874.] 

An  act  concerning  service  of  summons  upon  absent  de- 
fendants by  publication,  approved  March  15th,  1872,  is  re- 
pealed.   [In  effect  March  20th,  1874.] 

Section  generally— 7  Cal.  62, 584;  30  CaL  439;  84  CaL  891, 579;  40  Cal. 
640;  41  Cal.  41. 

Admission  of  service— sec.  415. 

Appearance— sec.  1014. 

Waiver  of  summons— sec.  406. 

JurisdictioA-generaUy,  sec  88ii;  acquired  bow,  Ibid.;  of  the  per* 
son.  Ibid. 


TTTLB  Vt 

r    Of  the  Pleadings  in  Civil  Actions. 

Obap.  I.    The  pleadiiiffs  in  generaL 
n.    The  complaixit 
in.    Demurrer  to  the  complaint. 
IV.    The  answer. 
Y.    Demurrer  to  answer. 
YL'    Verification  of  pleadinjss. 
Vn.    General  rules  oi  pleading. 
VXIL   Variance— Mistakes  in  pleadings  and  amend- 
mentA. 
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CHAPTEB  L 

THB  PLEADINaS  IN  QENBRAIh 

tm.  I>efliiitloii  of  pleadings. 
421.  This  Code prescribesuie fonn and mlea of  pleadlngi. 
423.  WluKt  pleadings  are  allowed. 

§  420.  The  pleadings  are  the  foimal  alleffations  by  the 
^parties  of  theur  respective  claims  and  de^nses,  for  the 
Judgment  of  the  court. 

§  421.  The  forms  of  pleading  in  civil  actions,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  in  this  Code. 

One  form  of  aotion— see.  807  and  note. 

Forms  of  pleading~10  CaL  S58;  17  CaL  497. 

General  roles  of  pleading— sec.  4S2  tt  $eq. 

Abolition  of  old  systems— 12  CaL  147;  81  CaL  156. 

CODE  FLEADnrCk 

Leading  cases— 10  CaL  22;  Oreen  v.  Palmer,  15  Gi4.414;  16  CaL  348  { 
82  Cal.  450;  87  CaL  250;  Haskell  v.  HaskeU,  March  5tb,  1880. 

Forms  adopted— 14  Cal.  82 ;  24  Cal.  463 ;  ^d  see  sees.  407, 421. 

Abbreviations  and  numerals— sec.  186. 

Rules— sec.  452  et  uq.;  15  CaL  416. 

Liberal  construction— sees.  452, 473, 475. 

Fictions— disapproTed,  16  Cat  243;  22  CaL  570. 

Common  counts-see  Iitdsbitatus  Assuxpszt,  see.  428ii. 

Ordinary  language— 16  CaL  244. 

Oonciseness— required,  15  Cal.  418;  in  complaint,  see.  426,  snbd.  2. 

Repetition— forbidden,  15  CaL  418. 

Facts,  allegation  oi— Solely  and  whotty,  2  CaL  86, 256, 468;  8  CaL  121, 
205. 229;  9  Cal.  615:  10  Cal.  655;  14  Cal.  450:  15  Cal.  414, 415;  30  Cal.  320;  39 
Cal.  539:  42  Cal.  475;  43  Cal.  522;  45  CaL  616;  50  CaL  298;  and  see,  as  to 
complaint.  Ikdbbitattts  Assuicpsit,  sec.  426n.  Material  <mly,  sec. 
463;  15  Cal.  416;  19  Cal.  476.  UUimatej  not  probative^  6  Cal.  171;  11  Cal^ 
166, 163;  15  Cal.  417;  16  Cal.  244, 577;  22  Cal.  566;  23  Cal.  165;  81  Cal.  271; 
82  Cal.  455;  39  Cal.  317: 47  Cal.  488;  4»  Cal.  450;  Harris  v.  HlUegass,  March 
SOth,  1880;  Conner  «.  Bludworth,  April  26th,  1880. 

Time-4t9  CaL 74;  40  CaL  355;  44  Cal.  299. 

Law,  conclusions  of— not  to  be  averred,  12  Cal.  634;  15  CaL  414, 415; 
21  CaL  119;  29  CaL  453;  31  Cal.  72.  271:  44  Cal.  264;  46  Cal.  17;  51  Cal.  210; 
but  see  34  Cal.  46: 47  Cal.  488;  and  see  indebitatus  Assuufsit  under 
GoxpiAurT  IS  Fa&tioulab  Cases,  sec.  426i». 
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§  422.  The  only  pleadings  allowed  on  the  part  of  the 

plaintiff  are — 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  1;fae  defendant— 

1.  l^e  demurrer  to  the  complaint; 

2.  The  answer. 

Under  Ftaotioo  Ao«-49  CaL  M. 


! 


CKnonAiiiT*  ISO 


OHAFTEB  IL 

THB  COMPLAXBTT.- 

1438.  Complaint,  ftnt  pleading. 
420.  Complaint,  what  to  contain. 
427.  'Wbat  canses  of  action  may  De  Joined. 

§  425.  The  first  pleading  on  the  part  of  the  plaintiff  is 
the  complaint. 

§  426.  The  complaint  mnst  contain— 

1.  The  title  of  the  action,  the  name  of  the  court  and 
county  in  which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

Complaint,  generallf— flee  Cons  PLBAnnro,  sec.  421». 

CONTENTS  OF  OOMFZiAZNT. 

StTBDrTisiOK  1.  Title— defectire.  sec.  1046.  Conrt— eee  S  CaLlSS. 
Venne— generally,  sees.  392-400.  Parties —jreneially,  sees.  S67-989: 
names  of  rsecs.  S88, 474;  13  GaL  7A;  and  see  44  (&1. 630. 

SUBDnnsiov  2.  Facts— how  alleged,  see  Codb  "PiXAjynra,  see. 
421n.  Concise  and  ordinary  langnage— flee  Codb  PLXADurG,  sec 
421f». 

SUBDnnsiov  S.  Relief— sec.  860».  Damages— see  Coxpuovt  nr 
Paktioulas  Cases,  inftxi,  and  sec  667,  subd.  to.  Oroaa-oomplaint 

COMPLAINT,  IN  PABTIOULAB  OASES. 

Acoonnt— Items,  omitting,  sec.  454;  stated,  9  CaL  360;  and  see  13  Cal. 
427.  Acconnting— suit  for,  17  CaL  178;  Quackenbush  v.  Sawyer,  March 
29th,  1880:  In  partnerships.  2  Gal.  86:  8  Gal.  294;  4  Gal.  320;  6  Gal.  574;  35 
CaL  484;  43  Gal.  11 :  48  Gid.  171 :  50  Gal.  77.  Administrator-S  Gal.  398:  10 
CaL  559;  12  Gal. 314:  28  CaL  182;  38  GaL 21 ;  60  Gal. 456;  see, also, sees. 877, 
1582.  AJmendment— sec.  473»;  also  see  sees.  432,  472.  Assessment, 
street— flee  Tazxs.  Assignee— of  bankrupt,  48  GaL  450;  generally,  see 
AssiGiTMEKT,  sec  368».  Assumpsit— see  Utdebitatttb  Assux psit, 
and  COKTitACT.  Bond— 4  Gstl.  15;  80  GaL  629;  62  GaL  504.  Common 
connts— flee  UrnsBiTATus  Assumpsit.  Contract- iloerm«f»<,  sees. 
447-4):  26  Gal.  294, 302;  37  Gal.  253;  33  Cal.  603;  51  Gal.  210.  Breach,  80  Gal. 
670:  48  CaL  472;  50  GaL  520:  53  Gal. 461.  Conditiotu precfdmt,  sec.  457;  50 
CtO.  350.  Catuiderationn~lO  Gal.  461:  17  Cal.  lOij  34  C4l.  147.  Frauds, 
Statute  </— 29  CaL  699:  43  Cal.  463, 609:  46  Gal.  267i  61  GaL  210.  Implied, 
tort  waived,  8  CaL  463;  12  GaL  90:  18  CaL  526;  22  CaL  246;  35  CaL  194;  43 


i^d— to  wUe,  H  OiiTlJ:  aSnenll*,  ■•■  Ihdxmxatub  Audxfbit.  ' 
-SdeUUtoi  aMBmpdt-aSoeleiier  of  onmt  In,  U  OL  m ;  II  0*1.  II I ; 

49  OL  Ml:  D«  la  Qunn  >.  NnrtnU,  llliv  Utta,  ISM:  leanmUT,  a  CbL 

Iil|iuullcin-M0iL4lti  pnTMrtlnrellet,gaisnllr>H>ii;  imllo^itur 
n]iiiiotlon,we.m,aiidBea>nU]r,ico.  OS  e<  n^  ^nrr-tt  CaL4M| 
WCaLMO;  UOaLlM:  ^nxsMNiaLiOHiiaB.  IiiRitaiu«--nre, owo- 
•nUp  <tf  pcfllcj,  n  CkL  ill.  latgiranUoa— MC  Kt.  JadgineQt— 
acitlini(iii,>Mi.4H:  llOal.lSli  nOaLM9;  <l  CaLl»{  WCal.«U:  ■ulCto 

ffiHlde,UOd,«el  (Hid  coin,  allagWloni  for,  aea.gST.   I.andlord-l 

a;  »  Oil  lis.  Hlntnc  stasks-see  caau  nndiir  GoHTEaaion  and 
SFioinaTBSTCniiASOR,  MMake— OCbL:;^.  Money  had  and  n- 
odTsd-aOLCH.  n'«^lsenoe-aCa].lini(SCU.2:l,4i>9.   FuUea- 


pl«— im^C^nSi  Bod  we  nnder  Meat;  Pabtt  in  IRTBBEBT.  sen. 
H7ik  Pwonal  properlr— teUng,  U  0*L  <ll:  and  >m  Tbotbb. 
FnnnlHOTr  iiota-»  CiL  Mtt  13  Oal.  H))  U  OaL  IIS;  3t  Oi.  m-,  O 
CaLUBiaatoDBMAHD.Ma  ttwtheuL  HedMm-«-"  —  ■-'■-■-- 
BsfsTsnos-pleadlu  by,  M  Oal.  398.  RelKf-llDlIt 
noua.  BiplsTln— J?  <M.  B.  toMlff-Bgaiost,  ieo  L  — ..  _. — ,„ 
■scUO.  SpeolflD  perfonnaaoB-sll  Cal.  tWj  and  generallr, ms  Bra- 
oirio  Rkuet,  He.  reHn.  Statate— 3  Cal.  IK:  »  Cal.  tn,  and  see 
TAZm:  plead&ig.  generaU;,  aeci.  4U,  U9,  SagoeHoriUp— 49  Cal. 
H7:  and  lomallri  lee  aeo.  Iw.  SapplsmaiitBl  gonplaliil-uo.  4H. 


'§.427  .'SBB.OOKPItAXNT. 

•TBMM-m  CM.  18A.  fl2l|5l  Gal.  fl7.  TendeiMIt  CaL  097.  Tltle-qule^ 
tog,  a»  GaL  90;  88  Cal.  miSH  Cal.  3Wt  and  generally,  see  aecs.  738. 1050. 
Toirt— Joints  6S  CaL  6M.  TVagpaaa  <0  CaL  617;  MCal.  SOS;  ft3  Cal.  i4L 
Trorer— 48  CaL  152:  49  CaL  617;  SO  Cal.  967, 616:  Payne  t.  Elliott,  Harcb 
ISth,  1880.  Tyoat-M  CaL  107.  Uaaige  of  trade-Hiec.  1870.  subd.  12;  46 
Cal.  209.  Vendor's  lien— 8  Cai.  898.  VerUlcatlbn-MO.  446.  Work  and 
labor— Downing  v.  Graves,  April  8th,  1880. 

§  427.  The  plaintiff  may  unite  setreral  causes  of  action 
in  the  same  complaint,  where  they  all  arise  out  of— 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specifio  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law: 

5.  Injuries  to  character; 

6.  Injuries  to  i)erson; 

7.  Injuries  to  property; 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

Uniting  oaases  of  tuMon^OeneraUv—S  Cal.  234;  7  CaL  183;  9  CaL 
642;  17  Gal.  261;  23  Cal.  197;  Wilson  «.  Castro,  81  CaL  428;  46  CaL  169;  62 
CaL  171.  Stating  separately,  14  CaL  146,  543;  15  CaL  151;  18  Cal.  576;  28 
Cal.  197.  Improper  Joinder,  and  objection  to,  seo.  480,Bnbd.  5;  31  CaL 
428;  50  CaL  <^3;  Isi  CaL  489;  52  Cal.  250. 

SUBDivisiOir  1.  Oontracts--10  Cal.  233. 299;  22  Cal.  457;  24  Cal.  879; 
25  Cal.  266;  28  CaL  105;  42  CaL  245;  46  CaL  270;  48  Cal.  478;  50  CaL  652, 

SUBDrTlsioir  2.  Beal  property~4  CaL  291;  A  CaL  225;  14  CaL  25;  If 
Cal.  152.  f    F     7 

SXTBDmsiov  8.  RepleTin^-generally,  sec.  609  et  teq. 

SxTBDivisioir  4.  Tmstees— 28  CaL  632. 

SUBDivisioir  6.  Libel  or  slander— pleading,  sec.  460. 

SUBDiviisiozr  6.  Personal  injuries— 4  CaL  27. 

SUBDiYisiov  7.  Injnrles  to  property— 8  CaL  440;  12  Cal.  555;  82  CaL 
185, 590;  43  CaL  180.  f    i-   / 
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CHAFTEB  m. 
DEMXTRRjBH  TO  TBB  COBCPZiAXllT. 


f  490.  When  defendant  may.  demur. 


431.  Demorrer  mu|iL8pecIf7»  etc.  May  1>e  taken  to  part.  Hay  an* 
8wer  and  demur  at  same  time. 
{  432.  What  prooeedtegs  are  to  be  had  when  eomplaint  amended. 
I  438.  Objection  not  appearing  on  complaint*  may  be  taken  by  an* 

S  434.  Objections,  when  deemed  waived. 

§  430.  The  defendant  may  demur  to  the  complaint 
within  the  time  required  in  the  summons  to  answer,  when 
it  appears  upon  the  faco  thereof,  either— 

1.  That  the  court  has  no  jurisdiction  of  the  x>ei8on  of  the 
defendant,  or  the  subject  of  the  action;  or, 

2.  TliBt  the  plaintiff  has  not  lej^al  capacity  to  sue;  or, 

3.  That  there  is  another  action  pendhig  between  the 
same  parties  for  the  same  cause;  or, 

4.  That  there  ii9  a  defect  or  misjoinder  of  parties  pli^tiff 
or  defendant;  or, 

5.  That  several  causes  of  action  hare  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  iitate  facts  sufficient  to 
constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  pr 
uncertain. 

DZOCUBBSS  aBNBBALLT. 

Oflioe— admits  facts,  seal.  397: 19Cal.l28;  24GaL602;  SBCaL837;  and 
ihonld  not  state  them,  24  CaL  289 :  to  whole  or  part,  sec  431 ;  raises  Is- 
rae  of  law,  sees.  589,  fi92. 

'  Limits-oot  too  general,  I  CaL  448;  4  Oal.  880: 10  Cal.  887;  24  Gal.  382; 
S6  CaL  294;  47  CaL  90, 606;  49  Cal.  660:  jrronndfl,  specifying,  sec.  431;  not 
to  jprayer,  10  CaL  299;  28  CaL  228;  38  CaL  230:  not  for  change  of  venue, 
18  Cal.  321;  and  see  sec.  898. 

Bnstaiaed'-whett,  M  Cal.  876»  880, 868s  Htetmaa  •.  Okwnm,  Doeember 
88th,  1879, 4  Pac.  0.  L.  J.  453. 

Service  of— sec.  465. 

Notioe— of  ruling  on,  time  rons  frpm  serviee.of,  sec.  478. 

As  appearance— sec.  1014. 

Hearing  on— sees.  698, 594. 

Judgment  Oil'  sec.  686. 

GROUHDS  OF  DBMUBBBB. . 

SUBDrviBiOir  1.  No  jurisdiction— 6  Cat.  886;  16  CaL  432;  49  CaL  851 1 
68  CaL,267.  iMHng.0f  mt^Mage  </  th$  jwwgatKitce,  see  Nok^Waivbb, 
sec  434a. 
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SUBDiYisiov  2.  DinUlitr  of  nlalntlflP-aee  Paktixs,  see.  987  it 
««g.;  49CaL455. 

SUBDivisioir  S.  Another  action  pending— generally,  14  CaL  42;  27 
Cal.  lOS,  358;  29  CaL  S14;  82  Cal.  828;  36  CaL  132;  41  CaL  82. 

SUBDivisioH  4.  Joinder  of  partiea-generally,  sees.  978,  381,  98S* 
983.  414,  578,  579:  estoppel  on  objection  as  to,  4  CaL  197;  40  CaL  105: 
waiver  of  objection  as  to,  sec.  434. 

Non-joinder— of  plalntUb,  sec  982;  9  CaL  270,  406;  8  CaL  516,  but 
see  sec.  384;  12  Cal.  126;  21  CaL  164;  30  CaL  96:  of  defendants,  8  Cal,  74: 
11  Cal. 366;  17 Cal. 503;  29  Cal. 245;  80 CaL 455;  88GaL24;  44Cld.896:  59 
Cal.  296. 

Bfflsjoinder-of  plalntlffB,secs.  978, 981, 882, 494;  6  CaL  471;  10  Cal.  902, 
947;  21  CaL  633:  26  CaL  337;  29  CaL  639;  40  CaL  165;  50  Cal.  459:  of  defend- 
ants, 5  CaL  318:  80  Cal.  588;  WUson  v.  Castro,  81  CaL  426;  44  CaL  819; 

48  Cal.  234;  53  CaL665; "  Debris"  case,  53  CaL  721 ;  Hooper  v.  Flood,  Feb- 
raary  28tb,  1880. 

SuBDivisioir  6.  Aiisjoinder  of  canaes  of  action— 7  Cal.  133;  10  CaL 
217;  43  CaL  180:  47  CaL  87;  50  Cal.  528,  652;  51  CaL  481,  511 :  52  Gal.  200; 
Haskell  v.  Haskell,  Karen  5tb,  1880:  generally,  see  sec.  427,  and  notes. 

SuBDivisioir  6.  Tnanfflctency  of  complaint— 10  Cal.  847,  559;  IS 
CaL  314;  15  CaL  414;  18  Cal.  75:  19  Cal.  85, 481;  20  Cal.  211 ;  22  Cal.  457;  26 
Cal.  294;  29  Cal.  45:  Kent  v.  Snyder,  80  Cal.  672:  42  Cal.  279:  47  Cal.  87; 

49  Cal.  455.  560:  50  Cal.  127, 296:  53  Cal.  142, 473, 504;  53  Cal.  74, 267:  Haa- 
kell  V.  Haskell,  March  6th,  1880;  Conner  «.  Bludworth,  April  26tli, 
1880.   Raising  at  any  time,  see  Noxt-Waiveb,  sec.  434fi. 

Subdivision  7.  Ambiguity— 25  Cal.  82;  29  CaL  156;  36  CaL  195;  99 
Cal.  618;  41  CaL  595, 657;  43  CaL  191;  45  CaL  21, 125;  47  CaL  488;  50 CaL 
132,639;  53  Cal.  435.  • 

§  431.  The  demarrer  miut  distinctly  specify  the 
grounds  upon  which  any  of  the  objections  to  the  com* 

flaint  are  taken«  Unless  it  do  so,  it  may  be  disregarded, 
t  may  be  taken  to  the  whole  complaint  or  to  any  of  the 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  gronnda-6  Cal.  886;  25  Cal.  82;  80  Gal.  666;  89  Cal.  401;  44 
CaL  43;  50  CaL  121;  52  CaL  856;  and  see  Dsxus&BB  oxvasALLT. 
Umiti,  not  too  general,  sec  480». 

Whole  or  Fart— 81  Cal.  103;  47  Cal.  608,  and  sec.  480ii  as  to  generality. 

Demarrer  with  answex^-31  CaL  101;  82  CaL  208:  answer  after  de- 
marrer, as  waiver,  1  CaL  206, 470, 481. 

§  432.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  filed,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  filed,  and 
a  copy  of  the  amendments,  or  amended  complaint,  must 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  the  amendment  or  the  complaint,  as 
amended,  within  ten  days  after  service  theieoi,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.    [In  effect  March  9th,  1880.] 

.  AmendmeBt-geDeiaUy,seo8. 472, 478;  to  complaint,  see.  478f»,  28  CaL 
678* 


■BMOOXTLJinn.      8§  433-4 

*nma  W  manm-n  QO.  IN<  n  C»L  IH)  H  0*1.  Itli  t«D  a»T», 


g  433.  'When  any  □(  the  mattenenoineiated  is  section 
430  do  not  appear  upon  tbs  face  of  the  complaint,  Iba  ob- 
jection may  ba  taken  by  answer. 

ObJsotioa  br  uuwer-»  ObL  OTi  U  OL  ndi  t;  Cal.  2Ili  M  CaL  Ul. 

g  434.  If  no  objec!tion  be  taken,  eitber  by  demairer  or 
anawer,  the  defenctant  mnst  be  deemed  to  bavs  wnlTed 
the  same,  excepting  only  the  ob]ectiott  to  the  Jurisdiction 
«f  »i>o  ^n.,^  on/i  iKi.  objection  tbat  the  complaint  does  not 
:o  constitnte  a  cause  ol  action. 


atuiystua  M 
le^biUDgBft 
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CfiAPTEE  IT. 


I  437.  Answer,  wbat  to  contain. 

438.  When  counterclaim  may  be  set  np. 

439.  When  defendant  omits  to  set  ap  countemslalm. 

440.  Countei>claim  not  barred  by  death  or  assignment. 

!  441.  Answer  may  contain  several  grounds  or  defense.  Defendant 
may  answer  part  and  demur  to  part  of  complaint. 

§  437.  The  answer  of  the  defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  connter-claim.  If  the  complaint  be  verified,  the 
denial  of  each  allegation  controverted  ninst  be  specific, 
and  be  made  positively,  or  according  to  the  Information 
and  belief  of  tne  defendant.  If  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufdcient  to  enable 
him  to  answer  an  allegation  of  the  complaint,  he  may  so 
state  in  his  answer,  and  place  his  denial  on  that  ground. 
If  the  complaint  be  not  verified,  a  general  denial  is  suffi- 
cient, but  only  puts  in  issue  the  material  allegations  of 
the  complaint.    [In  effect  July  1st,  1874.] 

Oontenis  and  character  of  answer— 4frer  demurrer  overrufed,  45 
Gal.  272.  CUmiJleation  <{/  defenses,  Piercy  v.  Sabln.  10  Cal.  22,  3U3;  21 
Cal.  00.  Election  as  to  d^enses,  22  Cal.  671 :  30  Cal.  200.  Generally,  sees. 
431  to  434. 441, 492:  1  CaL  18, 194. 86*2, 368.  Narrowieu,  18  Cal.  4(tl;  27  Cal. 
669.  Prohibited  dtfenses,  36  Calf.  878;  46  Cal.  M».  SevereU  answers,  S3  CaL 
82 ;  34  Cal.  47.    Waiver  by,  1  CaL  206, 471, 481 ;  50  CaL  185. 

SUBDivisioir  1.  Oeneral  denial— see  subd.  2.  and  Dbkials,  infra. 
Specific  denial— see  subd.  2,  and  Dknials,  infra.  Material  allega- 
tions—see subd.  2,  and  Dknials,  infra* 

SUBDrviSlOir  2.  Generally— l  Cal.  362, 871;  4  CaL  283;  9  CaL  74;  Si 
Cal.  11, 430;  SO  Cal.  173, 439;  31  Cal.  225;  32  CaL  620:  85  Cal.  274:  40  CaL 
100, 425.  New  matter— see  infra.  Defenses— broadly,  see  classification 
of,  under  Covtbnts  and  Charaotbr  ov  Answbb,  supra;  strictly, 
see  Nbw  Mattbb,  under  Confbssion  and  Avoidanob.  Counter- 
claim— see  Nbw  mattbs,  infra.  Verification  of  pleadings— sec. 
446  et  seq.  Specific  denlal-eee  Dbnials,  infra.  Information  and 
belief— see  Dbkials,  infra.  General  denial— see  Deitials,  infra. 
Material  allegations— see  Dbnials,  infra;  conclusions  of  law,  not  to 
be  denied,  see  same;  denials  on  Information  and  belief,  see  same. 

DENIALS. 

Admlsaions,  am  aflEboting-generally,  18  Cal.  434;  87  CaL  166:  by  at* 
tomey,  seo.  288,  subd.  1,  note;  ft  CaL  80. 


XS7  «BB  AKBWxm.  §  437 

Oondntioiis  of  lAw,  of--lmim>pertf  Oal.  M;  14  OiL  112;  17  OML  0711 
18CaL330;  21CaL2U;  23Cal.83S;  83Cal.l28;  8»CaL4S2;  M  CaLMl. 
Oonjnnctive^lnsufaclent,  see  Spxoivio  DxsikL,  when  Insufficient. 
Damage»-contvovertbig  allegation  of,  12  Gal.  281  {  23  CaL  223. 

General— 2  Cal.  4U.  610;  II  Cal.  6!):  14  CaL  808;  18  Cal.  SOl  {  22  CaL  22»| 
S3  CaL  401;  Am.  Co.  v.  Bradford.  27  Cal.  397:  92  Cal.  m,  fi78;  44  Cal.  894; 
M  Cal.  26;  63  CaL  8&S;  defenses  to  be  specbuly  pleaded,  see  New  Mat* 
TER,  infra. 

Information  and  beUef,  on-9  CaL  W,  488;  13  Cal.  880;  17  Cal.  308;  28 
Cal.  338;  Brown  v.  Scott,  26  CaL  194;  29  CaL  101;  Vassaolt  v.  Austin,  82 
CaL  (iOtt;  33  Cal.  211;  86  CaL  230;  38  CaL  163. 

lOaterial  ailegations  onl7,  of— eecs.  462,463;  8  CaL  280;  16  Cal.  411; 
12  Cal.  480;  36  Cal.  233;  48  CaL  639;  eompare  FA0T8,  ALLXOATIOS  OW, 
under  Codb  Plbadii^o,  sec.421n. 

Specific—deftnltion,  9  Cal.  463:  form,  27  CaL  479;  40  Cal.  63:  insuffl* 
eient.  wlien,  1  CaL  196:  10  CaL  373;  12  Cal.  407;  14  Cal.  92.808;  16  Cal.  638; 
16 Cal.  390;  17  Cal.  126:  18  CaL  333:  22  Cal.  168,231;  23  CaL339;  25  Cal.  189; 
26  CaL  292. 417;  28  Cal.  666;  29  Ciu.  631,  864.  641;  30  CaL  211;  31  Cal.  116, 
188, 232:  32  Cal.  109:  37  Cal.  328;  38  CaL  287, 657;  41  Cal.  411;  43  CaL  369; 
80 Cal. 610:  61  CaL  Ml:  sufficient,  when, 20  Cat.  803:  22  Cal.  631:  27  CaL 
479;  28  Cal.  633;  32  CaL  463;  86  CaL  149;  40  CaL  62;  46  Cal.  686;  49  Cal.  71; 
60  Cal.  129, 610, 615. 620. 

Sufflciency  of— see  under  Spboifio  D'BaoAis,  wpra,  and  0  CaL  38, 
89, 453:  18  CaL  433. 461;  28  CaL  170:  29  Cal.  189:  31  Cal.  331;  34  CaL  161;  35 
CaL  634;  36  CaL  230;  45  Cal.  656;  80  CaL  618;  51CaL67L 

NEW  IlCATTEB. 

Obaxacter  of-ffenefsBy,  10  Cal.  22, 803;  18  Cal.  430;  82  CaL  99, 154; 
does  not  walTe  d«Ual,  62GaL  868;  and  see  iiroovBisTXVT  Dstbhsm, 
•ec. 441n. 

Confession  and  avoidance— 21  CaL  80;  61  CaL  671;  ,aod  see  Cha»> 
AOTBB  ov  Nbw  HATTxa,  tupra. 

Deemed  controverted— sec.  462* 

Oonnter-claijn-Hwesec.438fi;  also.  sees.  430-412. 

Specially  pleading-8  CaL  890;  9  Cal.  76;  10  Cal.  060;  12  CaL  634;  18 

Cal. 640;  14 CaL 418;  42 CaL  174;  45 CaL 483;  80Cal.57;  82 CaL 263, 427, 4I5. 
491. 

AVSWBR  GSNEBAIJiT. 

Admisrions— see  Dwxialb,  tupra,  and  sec.  462;  also.  sec.  447. 
Amendments  of— sees.  472,  473ii.  Appearance  by— sec.  1014.  Char- 
acter of— see  CoiTTBiTTS  Ain>  Ch ABAOTIR  oiT,  supro.  Oonstmction 
of— sec.  452.  Conditions  precedent— sec.  457.  Contents  of— eee  supra. 
Ootmter-claim— eec.  437,  subd.  2;  also,  sees.  438.  439-442.  Cross-com- 
plaint—sec. 442.  DeHsnaes— as  including  denials,  see  Cla*siJieation  cf, 
under  CoNTBirTS  Ain>  Ch abaotbr  of  Ahswbb,  tuprax  more  strict* 
ly,  see  sec.  437*  subd.  2 ;  New  MATTB&^upra,  and  sec.  462.  Denials- 
see  supra.  Disclaimer— sec.  739n.  Brrors— disregarding,  sec.  478. 
Estoppel— sec  1908.  General  rules  of  pleading— sec.  452  et  seq. 
Judgment  on  pleadings— sec.  685».  New  matter— see  supra,  Ttat* 
ies—Mc.  iff!  et  seq.  Service— sec.  465.  Sham  and  irrelevant— sec.  483. 
Striking  out— sec.  483».  Supplemental— sec.  464.  Time— extfinBloa 
of,  sec.  1054.  Vexilloation— sec.446el«ag.  Waiver  sec.  484. 
Codb  Ciy.  Fboo.— 14. 
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Aocord  and  satisfaction— 40  CaL  97.  Aooonnt,  items  of— demand- 
ing, sec.  454.  Attachment- justification  mider.  22  Cal.  651 ;  51  Cal.  524 ; 
53  CaL  261.  Olaim  and  deliyery— return  asked,  sec.  667.  Contract^ 
conditions  precedent  in,  see  Anbweb  oeitxballt;  by  Ann,  22  CaL 
S57.  Ejectment-sees.  739,741;  86  CaL  633;  47  Cal.  21, 146, 437;  43  Cat. 
537;  50  Cal.  20, 258. 810;  51  Cal.  178, 198, 545;  63  Cal.  405, 435.  and  see  EQUI- 
TABLB  DSFEKSB,  scc.  438n.  Fraud— 5  Cal.  Itil;  48  Cal.  152.  Instm- 
ment— written,  enect  of  setting  forth,  sees.  448, 411).  Joinder— defect- 
ive or  improper,  45  CaL  264;  49  CaL  155.  Judgment— sec.  456;  39  CaL 
539;  63  Cal.  135;  and  see  JirSTlFiCATlOir  under  process,  infra.  Justi- 
fication—under process;  execution,  7  Cal.  554;  lO  Cal.  304:  19  Cal.  112, 
622:  attachment,  see  that  head.  Land  contest— 49  Cnl.  356.  Libel- 
sec.  461.  License— 45  Cal.  485.  Limitations,  statato  of— pleading,  see 
sec.  312n ;  setting  up  in  answer,  35  Cal.  122;  47  CaL  293 ;  63  CaL  257, 262. 
Mortgage— 45  Cal.  580.  Payment— 17  CaL  571;  21  Cal.  74;  30  C;iL  174. 
Promissory  note— 21  Cal.  74 ;  50  Cal.  61.  Replevin— 50  CaL  615;  52  CaL 
286.  Slander— sec.  461.  Statute— private,  pleading,  sec.  AhX  Tres* 
pas»~{E2  CaL  578;  49  Cal.  686.      Undue  influence— see  Moktoaob. 

§  438b  The  coanter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant  and  against 
a  plaintiff,  between  whom  a  several  judgment  might  lie 
had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaiutifif  8 
claim,  or  connected  with  the  subject  of  tlie  action ; 

2.  In  an  action  arising  upon  contract;  any  other  cause 
of  action  arising  also  upon  contract,  and  existing  at  the 
commencement  of  the  action. 

Section— construction  of,  26  Cal.  305. 

Subdivision  L  See  Tsaksaotiov,  under  CouKTifiB-OLAiJi, 
imfra. 

SUBPivisioir  2.  See  Contbact,  under  CoinrrxB-OLAiu,  infra» 

OOXJNTER-OLADA. 

Action,  subject  of— connected  with;  see  TsAirsACTioir,  infnt. 

Contract-arising  out  of,  18  CaL  171 ;  26  Cal.  805;  30  Cal.  252 ;  41  CaL  66. 

Oross-demands— deemed  compensated,  sec.  440. 

Dismissal- none  where,  sec.  581,  snbd.  1. 

Distinguishable— from  cross-complaint,  S4  CaL  122:  88  CaL  684;  41 
Cal.  137. 

Equitable  defbnse— by  way  of;  requisites,  19  Cal.  299;  30  Cal.  443;  44 

Cal.  362;  ejectment,  10  Cal.  671:  42  Cal.  846, 892, 452;  46  Cal.  630;  47  OaL 
146;  50  CaL  57, 310;  52  Cal.  164;  63  CaL  405. 

Parties— between  which  allowable,  4  Cal.  229;  14  Ca].  233;  19  Cal.  65B: 
20  CaL  281;  23  CaL  627 ;  86  Cal.  801 ;  41  Cal.  66. 

Pleading— 19  CsO.  150;  49  Cal.  165;  specially,  9  CaL  76. 
Separate  suit— must  be  maintainable  on,  3  CaL  882;  8  CaL  405;  II  CsL 
123;  19  CaL  147, 668;  20  CaL  281 ;  23  Cal.  627. 
Set-off— genieinUy,  see  Cbobs-dshavds,  sec.  S68ii«  and  19  CaL  35*; 
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legal,  43  CaL  6SS:  equitable,  7  Gal.  548;  11  GaL  101;  and  see  Sxpabats 
Suit. 

Snbiect  of  aotioii— connected  with,  see  Trass Aonov. 
Sufficiency  of— raUd,  51  Cal.  223;  insnfflcient,  41  GaL  861;  49  GaL  163; 
51  Gal.  639;  S2  GaL  154;  53  GaL  3L 
Test  of— see  Skpabatb  Suit. 

Transaction— relating  to,  35  GaL  274;  39  GaL  189;  40  Gal.  10;  49  GaL 
l©:MCaL8L 
Waiver-eeo.  489;  35  GaL  274. 

§  439.  If  the  defendant  omit  to  set  np  a  connter-claim 
in  the  cases  mentioned  in  the  first  subdmsion  of  the  last 
section,  neither  he  nor  his  asaifs^ee  can  afterward  main- 
tain an  action  against  the  plaintiff  therefor. 

^Waiver  of  connter^laim- CdMUro,  before  this  section,  6  GaL  453;  31 
GaL  629;  28  GaL  308. 

§  44(X  When  cross-demands  have  existed  between  per- 
sons under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counter-claim  could  have 
been  set  up,  the  two  demands  shall  be  deemed  compen- 
sated, so  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other.    [In  effect  July  1st,  1874.] 

Oross-demands— when  deemed  comi»ensated,  47  GaL  78. 

f441.  The  defendant  may  set  forth  by  answer  as  many 
ens'es  and  counter-claims  as  ho  may  have.  They  must 
be  separately  stated,  and  the  several  defenses  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  by  which  tliey  may  be  intelligibly  distin- 
guished. The  defendant  may  also  answer  one  or  more  of 
the  several  causes  of  action  stated  in  the  complaint,  and 
demur  to  the  residue. 

Inconsistent  defenses— 13  Gal.  823:  Ben  v.  Brown,  22  GaL 878;  25  GaL 
31;  30  Cal.  192;  34  GaL  39;  43  GaL  264;  52  GaL  565. 

§  442.  Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affecting  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
mission of  the  court  subsequently,  a  cross-complaint. 
The  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  the  original  complaint.  [In  effect  July  1st, 
1874.]  -a  *-  t 

Oroas-complaint— requisites  of ,  24  Gal.  141;  38  GaL  585;  40  Gal.  110; 
41  Gal.  137;  44  Gal.  381;  49  Gal.  55:  snfflclency  of,  51  GaL  401;  52  GaL  154; 
53  Gal.  435:  dismissal,  n<me  where,  sec.  561.  sabd.  2:  53  GaL  31 :  trustee, 
aoidnst,  61  GaL  491;  for  Imimctlon,  47  GaL  549;  in  ejectment,  48  GaL  386; 
SrCaL  i64;  53  GaL  435.  ^^ 
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OHAPTEE  V. 
DEMURRBR  TO  AN8WBIL 

I  443.  Wben  plalntifl  may  Aemnr  to  answer. 
$  444.  Orounos  of  demurrer. 

§  443.  The  plaintiff  may,  within  the  same  length  of 
time  after  service  of  the  answer  as  the  defendant  is 
allowed  to  answer  after  service  of  summons,  demur  to  the 
answer  of  the  defendant,  or  to  one  or  more  of  the  several 
defenses  or  counter-claims  set  up  in  l^e  answer.  [In 
effect  July  1st,  1874.]  . 

Demnirer  to  axiswer— 18  Cal.  92S;  2ft  CaL  31 ;  and  compare  see.  43bfi, 

Waiver--as  to  8iiffl<dency  of  answer, 34  Cal.  106;  ftO  Gal.  417;  and  com- 
pare sec.  434. 

Demnrrer^HMnrlce  of»  sec.  405;  actenslcm  of  time  for,  sec  1064;  to 
complaint,  see  sec.  4S0». 

§  444.  The  demurrer  may  be  taken  upon  one  or  more 
of  the  following  grounds : 

1.  That  several  causes  of  counter-claim  have  been  im- 
properly joined; 

2.  That  the  answer  does  not  state  facts  suffieient  to  con* 
Btitute  a  defense  or  counter-claim; 

3.  That  the  answer  is  ambiguous,  unuatelligible,  or  un- 
certain. 

Gk-onnds  of  demnrrer-see  sec.  430;  subds.  A,  6, 7,  and  notes. 
SUBpivisxos  2.  Ooneral  demuxrer— wbat  amounts  to,  48  OaL  36. 
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CHAFTEB  VL 
VERIFICATION  OF   PUSADINaS. 


I  446.  Vei^ctition  <tf  i>lea(Ung9. 


447.  Copy  of  written  instrament  contained  In  eomplAtnt  admitted, 

unless  answer  Is  verified. 
S  448.  Wlien  defense  Is  founded  on  written  Instrument  set  out  In 

answer,  its  execation  admitted,  miiess  denied  by  plaintiff, 

nnder  oatb. 
S  449.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

§  446.  Every  pleading  must  be  subscribed  by  the  party 
or  nis  attorney;  and  when  the  complaint  is  verified,  or 
when  the  State,  or  any  officer  of  the  State,  in  his  official  ca- 
pacity, is  plaintiff,  the  answer  must  be  verified,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 

Sarty  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
tate,  in  his  official  capacity,  is  defendant.  In  all  cases  of 
a  verification  of  a  pleading,  the  affidavit  of  the  party 
must  state  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
ifying the  same.  When  the  pleading  is  verilied  by  the 
attorney,  or  any  other  person  except  one  of  the  parties, 
be  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
made  by  one  of  the  parties.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof. 

Pleading  aabscribed— by  wbom,8GaL572;  SOCal.  192:  printed  8ig> 
nature,  49  Cal.  413. 

Unverified  complaint— permits  general  denial,  6  CaL  640. 

ITnverifled  answer— effect  of,  9  CaL  423;  18  Cal.  416;  objection  to,  a 
Cal.  67;  10  Cal.  464;  41  Cal.  298. 

Verified  answer— insufficient  averments  of,  13  Cal.  87;  62  Cal.  171. 
And  see  Speoivio  dbnials,  when  insufficient,  sec.  437». 

Information  and  belief— form  of  verification  on,  9  CaL  453;  17  CaL 
Sftl;  19  Cal.  30;  46  Cal.  403. 

Several  parties— wbere,  19  Cal.  35;  47  Cal.  249. 

Oath— adminlstraUon  of,  13  Cal.  643;  17  Cal.  123. 

Amendment— by  verifying,  6  Cal.  62;  10  Cal.  464;  20  CaL  632. 
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§  447.  When  an  action  is  brought  upon  a  written  in« 
strument,  and  the  complaint  contains  a  copy  of  such  in- 
strument, or  a  copy  is  annexed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  are  deemed  admit- 
ted, unless  the  answer  denying  the  same  be  verified. 

Written  instmment— setting  forth  copy,  13  GaL  62;  14  CaL  112:  31 
Cal.  6d;  32  CaL  83;  38  Cal.  299. 

Fromissory  notes— 1  Cal.  159, 194;  4  Cal.  202;  38  Cal.  MO;  signature  by 
printed  facw9imile,  48  Cal.  fi65. 
Admission  of  ezeontion— 31  CaL  73;  32  Cal.  88;  33  CaL  473. 
Reference— pleading  by,  24  CaL  78;  50  Cal.  298. 

§  448.  When  the  defense  to  an  action  is  founded  on  a 
written  instrument,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless 
the  plaintiff  file  with  the  clerk,  within  ten  days  after  re- 
ceiving a  copy  of  the  answer,  an  affidavit  denying  the 
same,  and  serve  a  copy  thereof  on  the  defendant.  [In 
effect  July  1st,  1874.] 

Omission  of  affidavit— denjring  execution,  49  CaL  38. 

§  449.  But  the  execution  of  the  instrument  mentioned 
in  the  two  preceding  sections  is  not  deemed  admitted  by 
a  failure  to  deny  the  same  under  oath,  if  the  party  desir- 
ing to  controvert  the  same  is,  upon  demand,  refused  an 
inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  liis  attor- 
ney, and  filed  with  the  papers  in  the  case.  [In  effect 
April  16th,  1880.] 

Inspection  of  writings— order  for,  sec.  1000. 
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CHAFTEB  YEL 

GENERAIa  RULBS  OF  FLBADZNa. 

'  i  412.  Pleadings  to  be  UbenUy  constnied. 

453.  Sbani  and  irrelevant  answers,  etc.,  may  be  stricken  oat. 

4&I.  How  to  state  an  account  in  pleadings. 

4i».  Description  of  real  property  in  a  pleading. 
I  498.  Judgments,  how  pleaded. 
I  457.  Conditions  precedent,  bow  to  be  pleaded. 

458.  Statute  of  Limitations,  how  pleaded, 
i  459.  Private  statutes,  bow  pleaded. 
1 1  460.  Libel  and  slander,  how  stated  in  complaint.  Not  necessary  to 

allege  or  prove  special  damages, 
f  461.  Answer  in  sncb  cases. 

i  4S2.  Allegation  not  denied,  when  to  be  deemed  tme.  When  to  be 
deemed  controverted. 

!469.  A  material  allegation  defined. 
4S4.  Supplemental  complaint  and  answer. 
465.  Pleadings  subsequent  to  complaint  most  be  filed  and  served. 

§  452.  In  tbe  construction  of  a  pleading,  for  the  pnr« 
pose  of  determining  its  effect,  its  allegation^  must  be  lib- 
erally construed,  with  a  view  to  salwtantial  justice  be- 
tween the  parties. 

FleadingB,  constntction  of— Me  1  GaL  167;  S2  GaL  176, 6S9;  40  GaL  It; 

48CaL610;  50CaL2B6. 

Liberal  constractioa-48  OaL  221, 610;  and  see  sees.  47S,  478;  bat  see 
49  Gal.  612;  62  Gal.  99. 

Strict  constractioii— formerly,  1  Gal.  861;  S  Gal.  922:  5  GaL  60;  9  Gal. 
00:  local. 322:  14  GaL 42, 103;  ^ GaL  112;  '/«GaL418;  29 GaL  16;  80 GaL 
•73;  49  Gal.  612;  62  GaL  90;  but  see  28  GaL  684. 

Substantial  justioe— 1  GaL  96;  28  GaL  684. 

§  453.  Sham  and  irrelevant  answers,  and  irreleyant 
and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

Section  generally— 22  GaL  666;  84  GaL  161;  48  Gal.  180, 869. 

Striking  ont-generally,  18  Gal.  623;  16  Gal.  414;  26  Gal.  37;  28  Gal.  296; 
10  Gal.  565;  and  compare  sec.  433:  not  at  chambers,  30  GaL  660:  notice 
«}f  motion,  specif jrlng  grounds,  33  GaL  178. 

Sham  and  irrelSTant  answers— pretended  defenses,  10  GaL  22:  18 
Gal.  887;  32  Gal.  671:  86  Gal.  800;  40  Gal.  166. 444:  affidavit  of  good  fidth, 
defeats  objection,  18  GaL  837 :  general  denial,  striking  oat.  61  GaL  813; 
62  GaL  m. 

Irreleyant  and  redundant  matter— 11  GaL  104;  16  GaL  414;  16  GaL 
171.676;  28  GaL  679;  80  GaL  194, 666;  68  GaL  266. 
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§  454.  It  is  not  necessary  for  a  party  to  set  forth  in  a 
pleading  the  items  of  an  account  therein  allefi^ed,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after 
a  demand  thereof  in  writing,  a  copy  of  the  account,  or  be 
precluded  from  giving  evidence  thereof.  The  court  or 
judge  thereof  may  order  a  further  account  when  the  one 
delivered  is  too  general,  or  is  defective  in  any  particular. 
[In  effect  March  9th,  1880.] 

Acconnt— «ettiiig  forth,  1  Ca].  437 ;  82  Cal.  634. 

BiU  of  particnlan-n  Gal.  280;  32  CaL  638:  46  GaL  30. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

Description-^  CaL  42;  6  GaL  155;  16  CaL  433;  19  CaL  800;  21  Cal.  140; 
IOCal.46r. 

§  456.  In  pleading  a  judgment,  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party 
pleading  must  estabUsU  on  the  trial  the  facts  conferring 
jurisdiction. 

Pleading  judgment,  or  other  determlnatiott— 12  Cal.  181 ,  283 ;  35  CaL 
448;  63  CaL  135. 

Judgment— 17  CaL  518;  36  Cal.  117;  and  see  Jnstlflcation  under  Proc- 
ess, note  on  Answer  In  Particnlar  Oases,  sec.  487;  "given  or  made," 62 
Gal.  407. 

Determination  of  board— 47  CaL  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his 
part,  and  if  such  allegation  be  controverted,  tbe  party 
pleading  must  establish,  on  the  trial,  the  facts  showing 
such  performance. 

Oonditions  precedent— interpretation  of,  see  GiTil  Code,  sec.  1437;  6 
Cal.  341 :  17  Cal.  276. 588:  24  Cal.  632:  34  CaL  670;  50  CaL  850, 575:  allega- 
tion of.  6  CaL  258;  30  Cal.  430;  35  CaL  443;  49  Cal.  566:  general  averment, 
in  contract  only,  53  Cal.  850. 

Particular  instances— attorney  paid,  8  CaL  110:  deed,  demand,  tend- 
er, etc.,  25  Cal.  206;  85  Cal.  661 ;  AQCil.  433;  41  CaL  420, 532:  45  Cal.  809;  4< 
Cal.  8;  47  Cal.  72:  insurance  policy,  fire,  44  CaL  264;  47  CaL  416:  statu- 
tory conditions,  section  does  not  cover,  24  Cal.  630:  85  Cal.  448:  39  Cal. 
490;  52  Cal.  850:  taxes,  street  assessments,  etc.,  22  GaL  133;  47  GaL  456; 
48CaL427,56L 

§  458.  In  pleading  the  Statute  of  Limitations,  it  is  not 
necessary  to  state  the  facts  showing  the  defense,  but  it 
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may  be  stated  generally  that  the  cause  of  action  is  barred 

by  the  provisions  of  section (giving  tlie  number  of  the 

section  and  subdivision  thereof » if  it  is  so  divided,  relied 

upon)  of  the  Gode  of  Civil  Procedure;  and  if  such  allem- 

tion  be  controverted,  the  party  pleading  must  establish, 

on  the  trial,  the  facts  showing  that  the  cause  of  action  is 

so  barred. 

See  Limitations  OmnEBALLT,  pleadlnff*  eeo.  SI8»:  before  Gode, 
17  Cal.571;  27  Cal.278:  specially  plea(liog,47  OaL  291:  repUuaUon  ae> 
somed,  49  GaL  901. 

§  459.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufHcient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

§  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
Surpose  of  showing  the  application  to  the  plaintiff  of  the 
ef amatory  matter  out  of  which  the  cause  of  action  arose; 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
published  or  spoken  concerning  the  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff  must  establish, 
on  the  trial,  that  it  was  so  published  or  spoken. 

OoUoqaitiin-34  Gal.  68;  41  GaL  378;  47  GaL  207;  51  GaL  7A. 

Xnnaendo-^l  GaL  378. 

§  461.  In  the  actions  mentioned  in  the  last  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circam- 
stances,  to  reduce  the  amount  of  damages;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances. 

Libel  suit— answer  in,  9  Gal.  629;  10  Gal.  371. 

Ttatb-41  GaL  379;  47  GaL  258;  50  Gal.  631;  51  GaL  75. 

Mitigating  ciroqirmtancee— 41  Gal.  379  s  47  GaL  252. 

Privileged  commimication— 47  Gal.  624. 

§  462.  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true;  tlie  statement  ot  any  new  mat- 
ter in  the  answer,  in  avoidance  or  constituting  a  defense 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party. 

Admissions  and  replicaUon8--8  Gal.  275;  12  Gal.  403;  15  GaL  638;  19 
CaL  28:  31  Gal.  231:  32  Gal.  450:  34  Gal.  160:  40  GaL  110;  41  GaL  133» 279;  44 
CaL  100;  48  GaL  483;  49  Gal.  301 ;  52  GaL  565. 

463.  A  material  allegation  in  a  pleading  is  one  essen- 
the  claim  or  defense,  and  which  could  not  be 
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Stricken  from  the  pleading^  wkhoat  leaving  it  insuffi- 
cient. 

Material  allegation— defined,  9  GiftL499;  15  CaL411;  48  Gal.  439:  In 
complaint,  see  Facts,  ALLBOATfoir  of,  under  Code  Pleading,  sec. 
421s» :  answer,  denials  of,  in,  see  sec.  437i». 

§  464.  The  plaintiff  and  defendant,  respectively,  may 
be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring 
after  the  former  complaint  or  answer. 

Oomplaint,  supplemental— «  CaL  483;  14  CaL  S75;  15  Gal.  908;  50  GaL 
195. 

Answer  f  supplemental— 27  Gal.  247;  30  Gal.  472;  41  Gal.  221;  47  CaL  - 
437 ;  Harding  p.  Minear,  April  6th,  1880. 
Amending  pleadings— see  sec.  472. 

§  465.  All  pleadinfrs  subsequent  to  the  complaint  must 
be  filed  with  the  clerk,  and  copies  thereof  served  upon 
the  adverse  party  or  his  attorney.  [In  effect  July  1st, 
1874.] 

Extension  of  time— for  filing  and  senring,  47  GaL  88. 
Amended  complaint— must  be  served,  63  GaL  293. 
Service  of  papers— sec  1011  et  seg. 
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CHAPTEB  vm. 

VARIANCB-MISTAKES  in  PLSADINaS 
AND  AMENDMENTS. 

I  469.  Material  Tariances,  how  provided  for. 
470.  Immaterial  variance,  how  provided  for. 
I  471.  What  not  to  be  deemed  a  variance. 
I   472.  Amendments  of  coarse,  and  efTect  of  demnrrer. 
I  473.  Amendments  by  the  court.  Enlarging  time  to  plead  aod  reliev- 
ing from  Judgments,  etc. 
$  474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 
I  47A.  No  error  or  defect  to  be  regarded  unless  It  affects  substantial 
rights. 

§  469.  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  pre|udice  in  main- 
taining his  action  or  defense  upon  the  merits.  Whenever 
it  appears  that  a  party  has  been  so  misled,  the  court  may 
order  the  pleadings  to  be  amended,  upon  such  terms  as 
may  be  just.    [In  effect  July  let,  1874.J 

material  varlance-JQ  GaL  11;  45  CaL  19S,  ftlfi. 

Zmxnaterial  Taxiance— sec.  470. 

Varianoe,  fatal— sec.  47L 

§  470.  Where  the  variance  is  not  material,  as  provided 
In  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 

Varianoe— material,  sec.  460;  ffttal,  see.  471»  and  note;  curable,  see. 
471fl>. 

S  471.  Where,  however,  the  allegation  of  the  claim  or 
defense  to  which  the  proof  is  direct^,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of 
proof. 

Proof— generally,  sees.  1824, 1800. 

Proof,  failxae  of— dismissal  for,  see.  081,  sabd.  0:  generally,  see 
Vat  JO.  Vasiavob,  iti/nu 

Variance— fatal,  8  GaL  101;  5  Cal.  003 j  10  CaL  802:  23  CaL  510:  SS  GaL 
111;  35  Cal.  101:  41  GaL  86:  45  Gal.  38,517;  49  Cal.  847;  51  GaL  005:  cura- 
ble, sees.  469, 470;  7  GaL  136;  20  Gal.  500;  28  Gal.  265;  30  GaL  864;  31  Gal 
78;  82  GaL  14, 80;  86  GaL  84, 168;  80  GaL  591;  41  GaL  667. 


§  472.  Any  pleading  may  be  amended  once  by  the 
party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  tiled,  or  after  demurrer  and  before  the 
trial  of  the  issue  of  law  thereon,  by  filing  the  same  as 
amended,  and  serving  a  copy  on  the  adverse  party,  who 
may  have  ten  days  thereafter  in  wh^ich  to  answer  or 
demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  filing  an  answer  at  the  same  time;  and  when 
the  demurrer  to  a  complaint  is  overruled,-  and  there' is  no 
answer  filed,  the  court  may,  upon  such  terms  as  may  be 
just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  the 
answer  be  overruled,  the  facts  alleged  In  the  answer  must 
be  considered  as  denied,  to  the  extent  mentioned  in  seo- 
tion  462.    [In  effect  July  1st,  1874.] 

Pleading,  amendment  of<-coinp1alnt,  10  CaL  410;  14  GaL  202;  80  GaL 
T8;  34  Cal.  107:  answer,  see  in/ra. 

Complaint,  amended— filing,  sec  432;  28  CaL  246:  serving,  OS  CaL 
299 :  generally,  sec.  473ii. 

Declining  to  amend— effect  of,  see  Watvsb  under  Aicsitdkxvt. 
■eo.  473i>. 

AoKwer— Amendment  </.  sec.  473n.  With  demurrer,  waiver  formerly, 
1  Cal.  206,  470:  at  same  lima,  sec.  431.  After  demurrer  overruled,  no- 
tice, seo.  476:  terms,  12  Col.  440;  23  CaL  127 ;  28  Cal.  672;  88  Cal.  03i). 

§  473.  The  court  may,  in  furtherance  of  justice,  and  on 
Buch  terms  as  may  be  pruper,  allow  a  party  to  amend  any 
pleading  or  proceeding  by  addinf|[  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
may,  upon  like  terms,  enlarge  the  time  for  answer  or  de« 
murrer.  The  court  may  likewise,  in  its  discretion,  after 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 
be  just,  an  amendment  to  any  -pleading  or  proceeding  in 
other  particulars;  and  may  upon  like  terms  allow  an 
answer  to  be  made  after  the  time  limited  by  this  Code; 
and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 
party  or  his  legal  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  pro* 
videdf  that  application  therefor  be  made  within  a  reasona- 
ble time,  but  in  no  case  exceeding  six  months  after  such 
judgment,  order,  or  proceeding  was  taken.  When  from 
any  cause  the  summons  in  an  action  has  not  been  person- 
ally served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  pust,  such  defendant  or  his  legal 
representative,  at  any  time  within  one  year  after  the  ren- 
dition of  anv  judgment  in  such  action,  to  answer  to  the 
merits  of  the  original  action.    WheUi  in  an  action  to 
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xecorer  the  possession  of  peraonal  property,  tbe  i>ersoii 
making  any  affidavit  did  not  truly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sure- 
ties on  any  bond  or  undertakmg,  is  sued  for  taking  the 
same,  the  officer  or  sureties  may  in  their  answer  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whoso 
behalf  said  affidavit  was  made  wan  entitled  to  the  posses- 
sion of  the  same  when  said  affidavit  was  made,  or  tliat  the 
valuer  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  wa«  made.  [In 
effect  March  9th,  1880.] 

Fart7,  name  of— «ee  under  AMBzmicmrT,  htfrom 

BOstake  in  otiier  respect— see  same. 

Extension  of  time— A  CaL  (B. 

Other  partlcnlaTB  aee  under  AimmmBHT  iiifris,  toplei  Ahswsb, 
COIIPLAIITT,  Dbfault,  Judgmxht,  etc. 

lodgment,  order,  eto.— relief  from*  see  under  Akshdmsxt  in/rat 
topics  DsFAULT,  Equity,  Judokkxtt,  etc. 

Surprise,  etc.— see  under  AxEimxmT,  topic  Ofbvxho  Dbfault; 
also,  sec.  657,  subd.  Z,  and  28  Cal.  83ft. 

Summons— not  personally  served,  6  CaL  101 ;  and  see  under  AicaxrD- 

MXXT,  topic  OPBimrQ  PUFAULt. 

Claim  and  delivery— aflLdavlt  on,  sec.  SIO. 

AMBlTDBffSNT. 

Answer-A  CaL  11»;  16  CaL  153;  17  CaL  285;  22  Cnl.  190, 398;  29  Cal.  637; 
10  CaL  318;  31  CaL  185;  88  Cal.  72;  40  CaL  445;  47  Cal.  174, 416, 608. 

Clerical  errors— 19  CaL  127;  and  see  sec.  475  and  noto. 

Complalnt-secs.  432. 472;  8  CaSL  75;  5  Cal.  234:  6  Cal.  418;  15  Cal.  145; 
13  CaL  78:  27  Cal.  85;  28  Cal.  673;  30  CaL  77;  33  CaL  136. 839:  37  Cnl.  283; 
45  CaL  128. 816:  48  CaL  171 ;  00  CaL  525, 549;  53  CaL  88;  Kelly  «.  McKlU. 
ben,  Feb.  22ud,  1880, 6  Pac.  C.  L.  J.  88. 

Conditions  of— see  Txaxs. 

Costs— Mil  of.  correcting,  3  Cal.  115:  as  terms  of  amendment,  49  CaL 
108;  and  see  Tebms. 

Default,  opening-rcondltjons,  see  Tbbus:  grounds  for,  3  Cal.  248; 
6  CaL  101 ;  9  CaL  130;  10  CaL  377;  18  Cal.  4;y5:  19  Cal.  114. 605, 633:  20  CaL 
138;  84  CaL  235;  87  CaL  247:  40  CaL  97. 154;  41  Cal.  17, 314:  43  Cal.  254:  46 
CaL  63;  47  CaL  86.  619;  49  Cal.  83:  motion  for.  16  CaL  160:  43  Cal.  253: 
showing  for.  5  CaL  80:  0  Cal.  174;  7  CaL  280;  9  Cal.  137;  20  CaL  138;  21 
CaL  806;  23  Cal.  m\  Bailey  «.  Taafo.  29  Cal.  423;  8:)  Cal.  825;  34  Cal.  80; 
45  Cal.  54;  51  Cal.  118;  53  CaL  69:  time  for,  see  Te&m  bF  Court. 

Discretion— of  court  below  as  to,  see  sec.  128.  snbd.  8;  sec.  657,  ffeneis 
al  note;  8  CaL  194,409;  3  CaL  115;  4  Cal.  229:  9  CaL  58:  13  Cal.  600;  16 
CaL  153;  20  CaL  138:  22  Cal.  127;  27  Cal.  238:  »  CaL  74;  «l)  CaL  445;  Page 
e.  WUllanis,  J  une  10, 1880, 6  Pac  C.  L.  J.  490. 

Equity,  control  over  Judgment  in— yacsting  for  firaud,  18  OaL  fiS8; 

Cods  Cry.  PBoo^lft. 
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n  CaL  442:  lellfit,  i^en  nmie  at  law,  t  CaL  IIH  A  OaL  407r  6  GaL32:  7 
Cal.  82;  14  OaL  187t  20  GaL  114:  foreclosure,  see  Mo&Maqx. 

Ezecntion— ^  CaL  557. 

G«nerall7-2  GaL  194;  8  Cal.  US;  7  GaL  US;  14  CaL 201;  17  GaL 285;  40 
Cal.  445;  41  CaL  17 J12;  43  CaL  253:  45  CaL  53:  47  CaL  5217;  48  CaL  562;  49 
CaL  846;  and  see  DisoABViov,jimTiOB,  ubsbautt,  and  Tbbicb, 
infra, 

Ixxu&atertail-«ee  JnsTicB. 

Jadgmeat-^CorrweMon  nf,  see  MtTVO  pbo  Tinro,aiid  6  CaL  492;  4» 
Cal.  64;  53  CaL88.  Amendmeni  <tf  pfeading$  mfUrt  31  CaL  195s  40  GaL  449. 

47CaLti08j  4»  Gal.  171.  Relief  from:  vacatln&see  DSFATTLT.  OPBHOia, 
and  5  Car.  80:  47  CaL  619;  49  Cal.  266;  50  Gal.  160;  53  CaL  197:  modify- 
ing, 47  Cal.  259;  4i)  Cal  233 ;  equity,  control  over,  see  Equity. 

Ja8tlce-Hnibataatlal,ln  forthenince  of,  5  GaL  119;  17  GaL  285;  22  Gal. 

231;  30  Cul.  321;  88  CaL 75;  4(>  CaL  827;  47  CaL  428. 

Liberality-as  to,  2  CaL  194;  13  GaL  849;  29  Cal.  81;  88  CaL  163, 

Llmitations-Hstatiite  of,  amendment  by  jpleadlng,  see  Pi.iJJ>aro» 
under  Limitations  Gehesallt,  sec.  3l2ii. 

Mistake— relief  from,  see  Dbvault,  opsimro,  and  JUDOiOEirr; 
aUo,  aicUardaon  v.  Mussey,  Feb.  23rd,  1880,  A  fao.  C  L.  J.  70. 

Mortgage— and  foreclosure,  16  Gal.  46) ;  49  GaL  678;  82  CaL  656. 

None  pio  tano~«ntryr  9  CaL  851;  27  GaL  401;  and  see  BaooBD, 
Tbsm  ov  Court. 

Oversights  ■  of  counsel,  88  GaL  168. 

Party,  name  of— see  Aicendment  under  Parties  generally,  see. 
867n.  also  1  Cat.  172. 175, 191. 410:  2  GaL  237;  9  CaL  56;  13  Cai.  70, 558;  15 
CaL  U;  4i  CaL  434;  h  Cal.  806;  60  CaL  268;  51  GaL  158;  53  Gal.  88. 

Pleading— sec.  472fi. 

Process— 2  CaL  193;  53  GaL  557. 

Record-see  JUDOXENT.  and  Tbrh  of  Goubt;  also,  8  GaL  255;  4 
GaL  331 ;  9  Cal.  173, 851;  19  CaL  127;  20  CaL  632;  2rGaL  491;  45  CaL  118. 

Referee— no  power  to  allow,  wben,  2  GaL  197. 

Return— of  officer,  23  GaL  61. 

Term  of  conrt— After  expiration  of.  formerly,  aes  ADJomoncBrT, 
.-I .    ,2CaL6e8| 

20  CaL  109b 


Terms— allowance  on,  generally,  49  CaL  808:  for  opening  defaults  21 
Gal.  443;  3(}  CuL  2tiS;  41  CS.  17 ;  48  Cal.  562;  49  GaL  88, 101. 

Verifying-'^unendment  by,  see  sec.  446ii. 

Waiver— by  amending,  14  Cal.  25:  by  declining  to  amend,  24  CaL  688; 
86  Cal.  Hi;  60  CaL  499?  by  residing  amendment*  10  CaL  847:  of  amend* 
meut  by  answering,  42  CaL  227. 

ft 

§  474.  When  the  plaintiff  is  ignorant  of  the  name  of  a 
defendant,  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleading  or  pro* 
ceeding  by  an^  name,  and  when  his  true  name  is  discoY- 
ered  the  pleadmg  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitious  name  nsed-2  Gal.  862: 14  Cal.  119:  27  GaL  09;  40  Gal.  490* 
42  CaL  227, 677;  45  CaL  692;  50  CaL 20ft» 585;  McCteery  v. Everding,  FeU 
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]4tb.  1880, 6  Pae.  0.  L.  J.  9;  Sherman «.  HcCarthy,  March  Srd,  1880, 5  Pae. 
C.L.J.58. 

§  475.  The  court  mnst,  in  erery  stapfe  of  an  action,  di»- 
reeard  any  error  or  defect  in  the  pleadings  or  proceedings 
wfiich  does  not  affect  the  substantial  rights  of  the  parties, 
and  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect. 

Amendment— «ec.  47aii. 

Errors  not  prejndicial—eee  sec.  687,  rabd.  Tn,  and  9  CaL  S89;  16  Cal. 
874:  20  Cal.  586:  31  Cal.  883:  82  CaL  11, 146;  48  CaL  846, 854;  51  CaL  175;  53 
Cal.  171, 338;  53  Cal.  4»1. 557. 

§  476.  When  a  demurrer  to  any  pleading  is  sustained 
or  overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  tlie  decis- 
ion or  order.    [In  effect  July  1st,  1874.] 

dompntation  of  time— eec.  12ii. 

Time  to  answer— eecs.  433, 473, 478. 

Notice,  service  of— eeo.  1010  et  seq. 

Overruling  denuuxer^-Notlce  of,  inoonpomtliig  la  reeordt  82  CaL 
n8» 
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g  479.  Ths  defendant  may  be  arrested,  m  Ii«relim[t«T 
prescribed.  In  tbe  foUoning;  coses : 

1.  In  an  action  for  tbo  recovery  of  money  or  dsumiges 

OD  a  canaa  of  action  nrialn);  apon  contract,  ezprets  or 

implied,  when  tbe  defendant  is  about  to  depart  from  tbo 

State  with  intent  to  defraud  bis  creditors; 

2.1a  aa  MClon  for  a  fine  or  penalty,  oi  for  money  oi 
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property  embezzled,  or  fraudaleutly  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  such,  or  by  any 
other  person  in  a  tiduciary  capacity ;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,. or  any 
part  thereof,  has  been  conceale<l,  removed,  or  disposed  of^ 
to  prevent  its  being  found  or  taken  by  tlie  sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  actionals  brought;-  or  in  concealing  or  dis[>osiug  of  the 
property  for  the  taking,  detention,  or  conversion  ox  which 
the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.    [In  effect  July  1st)  1874.] 

Arrest— generally,  2  Cal.  609;  3  Cal.  377;  8  Cal.  87. 

Subdivision  1.  Oontraot,  express  or  implied— see  Civil  Code, 
sees,  lujo, 1U21. 

Subdivision  2.   Agent's  mi8appropriation«-l  Cal. 346;  8  CaL  834. 

Subdivision  3.   Claim  and  deliver7— generally,  see  sec.  509  et  seq. 

Subdivision  4.  Fraud— 1  CaL  440;  ^  Cal.  61, 240. 

§  489.  An  order  for  the  arrest  of  the  defendant  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.    [In  effect  March  9th,  ISSO.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  huudred 
and  seventy-nine.  The  affidavit  must  be  either  positive 
or  upon  information  and  belief;  and  when  upon  informa- 
tion and  belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  tiled  with  the  clerk  of  the 
court.  [In  effect  July  1, 1874.] 
.    Order-ftenerally,  3  Cal.  377;  6  Cal.  57, 818;  10  Cal.  411. 

Affidavit— requisites  of,  2  Cat  607. 

§  482.  Before  making  the  order,  the  judge  must  require 
a  wTitten  undertaking  on  the  part  of  the  plaintiff,  with 
sureties  in  an  amount  to  be  fixed  by  t<he  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  effect  that 
tho  plaintiff  will  pay  all  costs  which  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  sustain  hy 
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reason  of  the  arrest,  if  the  same  be  wrongful,  or  without 
sufficient  cause,  not  exceeding  the  sum  specified  in  the 
undertaking.  The  undertaking  must  be  filed  with  tlie 
clerk  of  the  court.    [In  effect  July  1st,  1874.] 

UndertaUxig'-geDeraUy.aeGS.  Mis,  1057;  also  see  eeos.  250,  labd.  t, 
sna  581,  subO.  1. 

§  483.  The  order  may  be  made  at  the  time  of  the  issu- 
ing of  the  summons,  or  any  time  afterwards  before  judg- 
ment. It  must  require  the  sheriff  of  the  countv  where  the 
defendant  may  be  found,  forthwith  to  arrest  him  and  hold 
Iiim  to  bail  in  a  specitled  sum,  and  to  return  the  order  at 
a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pending. 

Order  of  axresf— when  may  be  made,  6  GaL  320. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affldayit 
upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  ot  the  affidavit,  and  also,  if  desired,  a  copy  of  the 
order  of  arrest. 

§  435.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  untU  di8« 
charged  by  law. 

§  485.  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  m  tbe 
order  of  arrest. 

§  487.  The  defendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  the  order  of  arrest,  tlmt  the  defendant  wiil 
at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  ttie  pendency  of  the  action,  and  to  such 
as  may  l>e  issued  to  enforce  the  judgment  therein,  or  tbat 
tbey  will  pay  to  the  plalotiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action. 

Bail— effect  of,  as  waiver,  6  Gal.  51 :  qualifications  of,  sees.  484, 1057 ; 
soreties,  couiplaint  against,  45  Cal.  252. 

§  438b  At  any  time  before  judgment,  or  within  ten 
dayH  thereafter,  the  bail  may  surrender  the  defendant  in 
tlieir  exoneration;  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  he  was  arrested. 

Sorrender  of  defendant—^  Cal.  93;  8  Cal.  552. 

§  489.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  ilnally 
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charged,  may  themselves  arrest,  or,  by  a  written  author- 
ity indorsed  on  a  certified  copy  of  the  undertaking,  mav 
empower  the  sheriff  to  do  so.  Upon  the  arrest  of  defend- 
ant  b^  the  sheriff,  or  upon  his  aeliyery  to  the  sheriff  by 
the  bail,  or  upon  his  own  surrender,  the  bail  are  exoner- 
ated, if  such  arrest,  delivery,  or  surrender  take  place  be- 
fore the  expiration  of  ten  days  after  judgment;  but  if 
such  arrest,  delivery,  or  surrender  be  not  made  within 
ten  days  after  judgment,  the  bail  are  Anally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 

Bail--UabUit7  of,  6  Cal.  67. 

Judgment— within  ten-di^  after,  8  CaL  fiSi. 

§  490.  If  the  bail  neglect  or  refuse  to  pay  the  judg- 
ment within  ten  days  after  they  are  finally  charged,  an 
action  may  be  commenced  against  such  bail  for  the 
amount  of  the  original  judgment. 

§  491.  The  bail  are  exonerated  by  the  death  of  the  de* 
fendant,  or  his  imprisonment  in  a  State  Prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himsolf 
amenable  to  the  process. 

§  492.  Within  the  time  limited  for  that  purpose,  the 
sheriff  must  Hie  the  order  of  arrest  in  the  olUce  of  the 
clerk  of  the  court  in  which  the  action  is  pending,  with 
his  return  indorsed  thereon,  together  with  a  copy  of  the 
undertaking  of  the  bail.  The  original  uudcitaking  ho 
must  retain  in  his  possession  until  iiled,  as  heroin  pro^ 
vided.  The  plaintiff,  within  ten  days  thereafter,  may 
servo  upon  the  sheriff  a  notice  that  ho  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
slicriff  is  exonerated  from  liability.  If  no  notice  be 
served  within  ten  days,  the  original  undertaking  must 
be  filed  \vith  the  clerk  of  the  court. 

493.  Within  five  days  after  the  receipt  of  notice,  the 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of  residence  and  occupations  of  the 
latter),  betore  a  judge  of  the  court,  or  county  clerk,  at  d 
specified  time  and  place;  the  time  to  bo  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new 
undertaking.    [In  effect  March  9th,  1880.] 

?i  494.  The  qualifications  of  bail  are  as  follows: 
.  Each  of  them  must  bo  a  resident  and  householder,  tv 
freeholder,  within  the  state. 
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2.  Each  most  be  worth  the  amoant  specified  in  the  order 
of  the  arrest,  or  the  amount  to  which  the  order  is  reduced* 
as  provided  in  this  chapter,  over  and  above  all  his  debts 
and  liabilities,^  exclusive  of  property  exempt  from  execu- 
tion; but  the  judge  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally,  in 
amounts  less  than  that  expressed  m  the  order,  if  the 
whole  iustillcation  be  equivalent  to  that  of  two  sufficient 
bail.    [In  effect  July  1st,  1874.] 

Qoalifioatiozxs— of  bail,  sec.  1057. 

§  495.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  tlie^  part  of  the  plaintiff,  touching  his  suffi- 
ciency, in  such  manner  as  the  judge  or  clerk,  in  his  discre- 
tion, may  think  proper.  The  examination  must  be  re- 
duced to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 

Jostifloation— flee.  289,  subd.  3;  10  Gal.  189. 

§  496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
sheriff  is  thereupon  exonerated  from  liability. 

Oottrt  oommissionen—power  as  to  bail,  see.  2S9,  snbd.  3. 

g  497.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the  amount 
mentioned  in  the  order.  In  case  the  amount  of  the  bail 
be  reduced,  as  provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  sheriff  must  give  the  defend£Uit  a  certlfl- 
eate  of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Deposit  in  court— flees.  572-A74, 2104. 

§  498L  The  sheriff  must,  immediately  after  the  deposit, 

eiy  the  same  into  court,  and  take  from  the  clerk  receiv- 
g  the  same  two  certificates  of  such  payment,  the  one  of 
which  he  shall  deliver  to  the  plaintiff  s  attorney,  and  the 
other  to  the  defendant.    For  any  default  in  making  such 

Cayment,  the  same  proceedings  may  be  had  on  the  official 
ond  of  the  sheriff,  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 
Sheriff-penalty  for  non-payment.  Political  Code,  sec.  4181. 

§  .499.  If  money  is  deposited,  as  provided  in  the  two 
last  sections,  bail  may  be  given,  and  may  justify  upon 
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notice,  at  any  time  before  judgment ;  and  on  the  filing  of 
the  undertaking  and  justiOcation  with  the  clerk,  the 
money  de]>08itea  must  be  refunded  to  the  defeodant. 

§  500.  Where  money  has  been  deposited,  if  it  remain 
on  deposit  at  the  time  of  the  recovery  of  a  judgment  in 
favor  of  the  plaintiff,  the  clerk  must,  under  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and 
after  satisfying  the  judgment,  refund  the  surplus,  if  any, 
to  the  defendant.  If  the  judgment  is  in  favor  of  the  de- 
fendant, the  cleric  must,  under  like  direction  of  the  court, 
refund  to  him  the  whole  sum  deposited  and  remaining 
unapplied. 

§  501.  If,  after  being  arrested,  the  defendant  escape  or 
13  rescued,  the  sheriff  is  liable  as  bail;  but  he  may  dis- 
charge himself  from  such  liability  by  the  giving  bail  at 
any  time  before  judgment. 

§  502.  If  a  judgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  is 
returned  unsatlsned  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  his  official  bond  for  the  recovery 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quency. 

§  503.  A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,  or  if  there  be  no  trial,  before  the 
entry  of  judgment,  apply  to  the  judge  who  made  tlie 
order,  or  the  court  in  which  the  action  is  pending,  upon 
reasonable  notice,  to  vacate  the  order  of  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made 
npon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiffs  may  oppose  the  same  by  affida- 
vits or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.    [In  effect  July  1st,  1874.] 

Defendant's  waivex^-6  CaL  57. 

Motion  to  vacate  arrest— 1  Cal.  347;  3  Cal.  378. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  must 
be  vacated ;  or  if  it  appears  that  the  bail  was  Ibced  too 
high,  the  amount  must  oe  reduced. 

Discharge— no  rearrest  after,  2  Gal.  609. 
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CHAPTER  II. 
CI.AIM   AND  DBLIVISRT  OF   PBRSONAZ. 


I  .MK).  Dellrenr  of  personal  property,  when  It  may  be  claimed. 

I  510.  Atn davit  aim  Its  reuiilsltes. 

i  51 1.  Reitulflltloii  to  Hlienff  to  take  and  deliver  tbe  property. 

S  512.  Security  on  tUe  part  of  tlie  plaintiff  and  proceediugt  in  lerrliig 

the  order. 
S  513.  Exception  to  Rnreties  and  proceedings  thereon,  or  on  failure  to 
exi-ept. 

I I  514.  Defeudiint,  when  entitled  to  redelivery. 
I  515.  .liiiitiflcatioii  or  defendant's  sureties. 

516.  Qiiiiliftcation  of  sureties. 

517.  Pruiicrty,  how  taken,  when  concealed  In  bollding  or  InekMnire. 
51A.  Property,  how  kept. 

'  519.  CUiui  of  property  by  third  person. 

520.  Noilce  and  afadftvlt,  wlien  and  where  to  be  filed. 

521.  Actions  on  undertaking. 

§  509.  Tbe  plaintiff  in  an  action  to  recover  the  posses- 
sion of  personal  property  may,  at  the  time  of  issuing  the 
summons,  or  at  any  time  beiore  answer,  claim  tbe  deliy- 
ery  of  such  property  to  him,  as  provided  in  tliis  chapter. 

Recovery  of  possession— of  personalty.  Code  remedy  for,  27  CaL 
465;  88  CaL  5S3;  53  Cal.  433. 

Olaixn  and  delivery— optional,  38  CaL  863;  generally,  9  Cal.  469;  11 
CaL263;  14  Cal. 410;  23CaL139;  27CaL451;  28CaL605;  34CaL645;36 
CaL  110;  38  Cal.  507, 583. 

§  510.  Where  a  delivery  is  claimed,  an  affidavit  must 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing: 

L  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; 

3.  Tlie  alleged  cause  of  tbe  detention  thereof,  accord- 
ing to  his  best  knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under. an  execution 
or  an  attachment  against  the  property  of  the  plaintiff,  or 
if  so  seized,  that  it  is  by  statute  exempt  from  9uch  seizure 

5.  The  actual  value  of  the  property. 

Justices'  conrts— eec.  510  ei  seq.;  made  applicable  to,  see.  670. 
SuBDiviBioir  6.  Value— incorreotly  stated  In  affldavlt,  sec  471. 
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§  511.  The  plaintiff  or  his  attorney  may,  thereupon, 
by  an  indorseinent  in  writing  upon  the  affldavit,  require 
the  slieriff  of  tlie  county  where  tlie  property  clainied  may 
be,  to  take  the  same  from  the  defendant. 

Indorsement-^S  Cal.  469.* 

§  512.  Upon  a  receipt  of  the  affidavit  and  notice,  with 
a  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  approved  by  the  sheriff,  to  tlie  effect  that  they 
are  bound  to  the  defendant  in  double  the  value  of  the 
property,  as  stated  in  the  affidavit  for  tlie  prosecution  of 
the  action,  for  tlie  return  of  the  property  to  the  defend- 
ants, if  return  thereof  be  adjudged,  and  tor  the  payment 
to  him  of  suuli  sum  as  may,  from  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  must  forthwith  take  the 
property  described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  his 
custody.  He  must,  without  delay,  servo  on  the  defend- 
ant a  copy  of  the  affidavit,  notice,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found, 
or  to  his  agent  from  whose  possession  the  property  is 
taken,  or  if  neither  can  be  found,  by  leaving  them  at  the 
usual  place  of  abode  of  either,  with  some  person  of  suit- 
able age  and  discretion,  or  if  neither  have  any  known 
place  of  abode,  by  putting  them  in  the  nearest  post-offico, 
directed  to  the  defendant. 

Seizure  of  pTopert7— 3  Cal.  112;  34  Cal.  147. 

Undortaking-rllabillty  on,  4  Cal.  114;  7  Cal.  390;  8  Cal.  448;  ?1  CaL 
2f*0;  49  Cal.  302:  title  not  affected  by,  1 1  Cal.  277:  return  adjudged,  sees. 
627.  (i67:  dismissal  discharges,  sec.  581,  subd.  1. 

Sheriff's  duties— Political  Code,  sees.  4185, 4188,  and  generally,  sees. 

4175-1193, 

Value— incorrectly  stated  In  affidavit,  sec.  473. 

§  513.  The  defendant  may,  within  two  days  after  tho 
service  of  a  copy  of  the  a.ffidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the 
sureties  must  justify  on  notice  in  like  manner  as  upon 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  suffi- 
ciency of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
in  the  next  section. 

Justification  of  sureties— 10  Cal.  189. 

§  514.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  may,  if  he  do  not  except  to 
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the  sareties  of  the  plaintiff,  require  the  return  thereof. 

upon  i^ivtttgto  the  sheriff  a  written  undertaking,  executed . 

by  t\ro  or  more  sulBcient  sureties,  to  the  effect  that  they 

are  bound  in  double  the  Talue  of  tiie  property,  as  stated. 

in  the  niVulavit  of  the  plaintiff,  for  XI) o  delivery  thereof  to 

the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay-  - 

ment  to  liim  of  such  sum  as  may,  for  any  cause,  be  recov-- 

ered  against  the  defendant.    If  a  return  of  the  i)roperty 

be  not  80  required  within  live  days  after  the  taking  and. 

service  of  notice  to  tbe  defendant,  it  must  be  delivered  to- 

the  plaintiff,  except  as  provided  in  section  519. 

Defendant's  sareties— liability  of.  7  Cal.  568:  also  compare  sec.  5I2ii; 
and  iiA  to  ujiUertaklugs  geuerally,  see  sec.  MI;  quallflcatious  of  sure-  - 
ties,  sec.  1057. 

§  515.  The  defendant's  sureties,  upon  notice  to  the- 
plaintiff  of  not  less  than  two  or  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk,  in  the  same  - 
manner  as  upon  bail  on  arrest;  and  upon  such  justilica- 
tion  the  sheriff  must  deliver  tbe  property  to  the  defend-  - 
ant.    The  sheriff  is  responsible  for  the  aefendant's  sure- 
ties until  they  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that 
time ;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plamtiff. 

Bee  sec.  SlSn. 

§  516.  The  qualification  of  sureties  must  be  such  as 
are  prescribed  uy  this  Code,  In  respect  to  bail  upon  an 
order  of  arrest. 

Sureties— qoallflcatlons  of,  see.  1057. 

§  517.  If  the  property  or  any  part  thereof  be  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession  |  and,  if  necessary,  he  may 
call  to  his  aid  the  power  of  his  county. 

For  this  aad  remaining  sections,  see  Shkbiff's  Dxttibs,  sec.  612ii. 

§  518.  When  the  sheriff  has  taken  property,  as  in  this 
chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
fees  for  taking  and  his  necessary  expenses  for  keeping 
tlie  same. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
I>ersou  than  the  aefendant  or  his  agent,  and  such  person 
make  afiidavit  of  his  title  thereto,  or  right  to  the  possea- 
CoDB  Crv.  Paoo.— 14. 
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sion  thereof,  stating  the  grounds  of  sach  title  or  right, 
■  and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property  or  deliver  it  to  the  plaintiff, 
unless  the  plaintiff,  on  demand  of  him  or  his  agent,  in- 
demnify the  sheriff  against  such  claim,  by  an  undertak- 
ingt  ^7  t^o  sufficient  sureties;  and  no  claim  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent 
is  valid  against  the  sheriff  unless  so  made. 

§  520.  The  sheriff  must  file  the  notice,  undertaking,  and 
affidavit,  with  his  proceedings  thereon,  with  the  clerk  of 
the  court  in  which  the  action  is  pending,  within  twenty 
days  after  taking  the  property  mentioned  therein. 

§  521  of  said  Code  is  repealed.  pEn  effect  July  1st,  1874.  ] 
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CHAPTEB  HL 
INJUNCTION. 

f  93ff.  Tnjanctlon,  wIiM  It  Is  and  vrho  may  grant  It 

c  oiu.  Wlieu  It  may  bo  granted. 

I  dJT.  At  wimt  tliuo  It  may  be  grauted,  and  wliat  Is  reqnlied  to  ob' 

tail!  It 
I  928.  Iiijuuctiou  after  answer. 
I  539.  Security  upon  Injunction. 

I  530.  Order  to  sliow  cause  wliy  injunction  slioiUd  not  be  granted. 
'  I  531.  Injunction  to  suspend  business  of  a  corporation,  now  and  by 

whom  granted. 
c  532.  Motion  to  vacate  or  modify  Injunction. 
I  533.  Wlieu  to  bo  vacated  or  modified. 

§  525.  An  injunction  is  a  writ  or  order  requiring  a  per« 
son  to  refrain  from  a  particular  act.  It  may  be  granted 
by  tbe  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof;  and  when  made  by  a  judge,  it  may  be  enforceid 
as  an  order  of  the  court.    [In  effect,  March  i)th,  1880.] 

Injunction  generally— form  of,  10  Cal.  347 :  definition,  see  WniT,  sec 
51n,  and  ORDER,  sec.  1003:  scope  and  function  of.  sec.  626n:  kinds  of, 
see  in/ra:  receiver  at  same  time,  28  CaL  577,  sec.  564 :  disobedience  to, 
is  contempt,  sees.  12U9, 1:.'10:  limitations,  bow  affected  by,  sec.  856:  pro* 
ceedings  to  obtain,  sees.  527  to  531 :  vacating  or  modifying,  sees.  532, 533. 

Injunction,  kinds  of— provisional  or  preliminary,  also  called  tenif 
notary,  see.  525  et  teq.,  sec.  526,  subds.  2  and  3,  including  interim  injunc- 
tion, sec.  530n:  permanent  or  final,  (including  limited  and  perpetual) 
aec.  526,  subd.  1. 

Ooorts  and  judges— power  to  grant  injunction,  on  any  day,  sees.  76, 
134:  at  cbambers,  sec.  166;  court  commissioners  not  empowered  to 
lasue,  sec.  259,  subd.  1. 

Oonnty  jndge— auxiliary  power  of,  before  amdt.  1880, 6  CaL  88«  449; 
12  Cal.  441;  23  CaL  464;  27  Cal.  151. 

§  526.  An  injunction  may  be  granted  in  the  following 
csases: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  oi,  either  for  a  limited 
I)eriod  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  irreparable  injury 
to  theplaintiff. 

3.  When  it  api>ears  during  the  litigation  that  the  defend- 
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aat  iBdotiiggOitliieatetiaiDriaabonttodOiO.  ... 

or  BQfferiDe  to  be  done,  Home  act  In  violstioa  of  tue  plaint 
UF»  ligbtM.  respecliiu;  tbo  subject  of  the  action,  and  tend 
ioE  to  render  tbe  judgment  ineffectual. 

br.N  co- 
ral ac; » 

Injimctloa 


TBDiTiiiiOH  I.   Final  iqimi 

tetllli  BEOEIVBB.KC-W«: 


I   &Tmualil*lti]n>T-*C*l.  Hl.tM;  tCaL 

-4ninCaLU<.  TlirntaiMdBC»--tiC*l.»I:  liCaLilli  llCiU.»3:  U 
bjL  Ul  I  «i  caL  W;  SI  Cal.  Ml:  U  Cml.  lH.7it;  and  ■«  ttaiam.iiifiv. 
wrsaM-iieneiailf.H  C>L  ISi  dmliig  fareclonn.  >ec.  lU. 

— cDlolnliH:  roPeetlni,  nits,  nlu,  etc,  2  Cnl.  V>t:  acil.41:  II 

i%{  v.-caiV^.ee.iioj  iicbLits!  i8Cai.Ni;  »cu.;ii:  tfCiL 

Frand-IS  CaL  149;  29  CaL  iioi  49  Cal.  M,  JIB, 

TrcBpou-t  Cat.lW;  :CaL3»i  UCaLMt;  19CaL<U;  MCaLM;  IT 
Citi.iD:  iscnLMn.tci.eu;  ncai.GU:  n  caLwii  MCsi.ne;  ncil- 
!»;  UCsl.Mii  UCal.s2S;  S3CaJ.12I;  andKC  WaSTI. >iibil&  1  uhI ». 

§  527.  Tite  iDjuDCtioii  ma;  be  (i^nted  at  tbe  time  of 
Issuing  the  HinDmons  upon  tlie  complaint,  and  at  nn;  time 
afterward,  before  judgment,  upon  afBilnTits.  Tbo  com* 
plaint  in  the  one  case,  and  the  affidavita  ia  the  otlier.  must 
■Iiow  satisfactorily  that  saf&cientjrrouudB  exist  therefor. 
Ho  injunction  can  be  granted  on  the  complaint  unless  it 
la  Toiitied.  ^V'hcn  jjrrBnted  on  the  complaint,  a  copy  of  the 
complaint  and  veriilcation  attaclied  must  bq  served  nith 
tbo  injunction;  vben  granted  upon  afflilavlt,  a  copy  of  tbfl 
aCBdiiTit  must  be  aerved  witli  the  Injunction. 

Oamplaint-ror  Injiinctlon.  M  CiL  MS;  U  Cal.  SSl  U  CaL  !«,  OMt 
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g  528.  An  Injunction  cannot  be  allowed  after  the  de- 
fendant bos  anatrered,  unlesa  upon  notice,  or  upon  an 
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order  to  bIiott  canse;  bnt  in  sncb  case  tbe  defencbint  may 
be  restrained  until  the  decision  of  the  court  or  judge 
granting  or  refusing  the  injunction. 

Ihjtinction  after  answer— 6  Cal.  449;  22  Cal.  982;  t5  OaL  88. 

Befttraining  order-^ee  Ihtebim  nrjuiroTioH,  mo.  ftSOn. 

§  529.  On  granting  an  injunction,  the  court  or  judge 
must  require,  except  when  the  people  of  the  State,  a 
county,  or  municipal  corporation,  or  a  married  woman  in 
a  suit  against  her  Iiusband,  is  a  party  plaintiff,  a  written 
undertaking  on  tlie  part  of  the  plaintiff,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to 
be  speciHed,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  linnlly  decide  that  the  plaintiff 
was  not  entitled  thereto.  Within  live  days  after  the  serv- 
ice of  the  injunction,  the  defendant  may  except  to  the 
sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
■deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  de- 
fendant  of  not  less  than  two  nor  more  than  live  days, 
must  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  tlie  time  and 

Slace  appointed,  the  order  granting  an  injunction  shall  be 
issolved.    [In  effect  April  15th,  1880.] 
Undertakings— (7eneraffy,  sec.  941n;  returned  on  dlsmlasal,  sec.  5S1, 
m\M.  1.    Sureties,  qualifications  of,  sec.  1067;  Justification  of.  sec.  4QS, 
also  sec.  2.y),  Rubd.  3. 

•  Undertaking  on  injnnction-^rder  Inoperative  until  given,  1  CaL 
rM>:  12  Cal.  106:  liability  on,  4  Cal.  3&1;  10  Cal.  851 ;  13  Cal.  589, 588;  15  CaL 
II;  hsCai.  ()25;  2i  Cal.  542;  37  Cal.  34;  45 Cal.  303:  Bustamente  o.  Stew- 
art, July  2(1,  1880,  5.  Pac.  C.  L.  J.  592;  generally,  see  2  CaL  245;  8  CaL 
2l(i;  6  C.L  399;  25  CaL  169. 

§  530.  If  the  court  or  judge  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  be  made  re- 
qiiiriug  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted;  and  the  defend- 
ant may,  in  the  meantime,  be  restrained. 

Interim  injunction— fyv^rointngr  order,  period  of,  IS  Cal.  585;  15  CftL 
109:  bond,  see  1  Cal.  897;  12  Cal.  106;  also, see  generally,  18  CaL  206. 

§  531.  An  injunction  to  suspend  the  general  and  ordi- 
nary business  of  a  corporation  cannot  be  granted  except 
by  the  court  or  a  judge  thereof;  nor  can  it  be  granted 
without  due  notice  of  the  application  therefor  to  the 
proper  officers  or  managing  agent  of  the  corporation,  ex« 
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cept  when  the  people  of  this  State  are  a  iiarty  to  the  pro- 
ceeding. 
Ooorts  and  jndget—power  to  grant  Injnnctton,  see  sec  828». 

§  532.  If  an  injunction  be  gpranted  without  notice,  the 
defendant,  at  any  time  before  the  trial,  may  apply,  upon 
reasonable  notice  to  the  judge  who  granted  the  injunction, 
or  to  the  court  in  which  the  action  is  brought,  to  dissolve 
or  modify  the  same.  The  application  may  be  made  upon 
the  complaint  and  the  affidavit  on  which  the  injunction 
was  granted,  or  upon  affidavit  on  the  part  of  the  defend- 
ant, with  or  without  the  answer.  If  the  application  be 
made  upon  affidavits  on  the  part  of  the  defendant,  but 
not  otherwise,  the  plaintiif  may  oppose  the  same  by  affi- 
davits or  other  evidence,  in  addition  to  those  on  which  the 
injunction  was  granted. 

Dissolution,  generally— practice  on, 35  Cal. G8:  on  appeal,  when,! 
Cal.  70:  revlylng  order  on,  15  Gal.  8S:  formerly  before  county  Judge,  23 
Cal.  404;  and  see  8ec.525n:  without  notice,  when,  sec.  937;  12  Cal.  440: 
where  continuance  unnecessary,  44  CaL  185;  see,  also,  8  CaL  'ISA;  9  CaL 
553;  12  Cal.  441;  22  Cal.  479;  29  Cal.  124. 

Dissolution  on  complaint  and  answer— 6  Gal.  452;  23  Gal.  82;  38 
Gal.  637;  39  Cal.  166;  42  Gal.  457;  45  Gal.  186;  52  Cal.  277. 

Dissolving  on  aflldavits— 15  Cal.  116;  35  Gal.  52;  39  CaL  511;  44  GaL 
184;  49  Gal.  359;  Parrott  v.  Floyd,  AprU  17th,  1880. 

§  533.  If  upon  such  application  it  satisfactorily  appear 
that  there  is  not  sufficient  ground  for  the  injunction,  it 
must  be  dissolved;  or  if  it  satisfactorily  appear  that  the 
extent  of  the  injunction  is  too  great,  it  must  be  modified. 

SeesecSSSto. 
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CHAPTER   rv. 


;  817.  Attachment,  when  and  in  what  cases  may  Issue. 

538.  Affidavit  for  attachment,  what  to  contain. 

539.  Undertaking  on  attachment. 

540.  Writ,  to  whom  directed  and  what  to  state. 

i  541.  Shares  of  stock  and  debts  due  defendant*  how  attached  and  dls> 

posed  of. 
I  542.  How  real  and  personal  property  shall  be  attached, 
I  543.  Attorney  to  give  written  instnictlons  to  sheriff  what  to  attach. 
I  544.  Garnishment,  when  garnishee  liable  to  plaintiff. 
I  545.  Citation  to  garnishee  to  appear  before  n  couit  or  judge. 
I  646.  Inventory,  now  made.    Party  refusing  to  give  memorandum 

may  ho  compelled  to  pay  costs. 
S  547.  Perishable  nroperty,  how  sold.  Accounts  without  suit  to  be 

collected.  * 

S  548.  Property  attached  may  be  sold  as  under  execution,  If  the  Inteiv 

est  of  the  parties  require. 
S  549.  When  property  claimed  oy  a  third  party,  how  tried. 

550.  If  plaintiff  obtains  jud^ent,  how  satisfied. 

551.  When  there  remains  a  balance  due,  how  collected. 

552.  When  suits  may  be  commenced  on  the  imdertaklng. 
653.  If  defendant  recover  Judgment,  what  tho  sheriff  is  to  deliver. 

554.  Proceedii^s  to  release  attachment,  bef  oro  whom  taken. 

555.  Attachment,  in  what  cases  it  may  be  released  and  upon  what 
terms. 

S  656.  When  a  motion  to  discharge  attachment  may  be  made,  and  upon 
what  grounds. 
When  motion  made  on  affidavit*  it  may  be  opposed  by  affidavit. 
When  writ  must  be  dischaiged. 
When  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  property 
of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  unless  the  de- 
fendant give  security  to  pay  such  judgment,  as  in  this 
chapter  provided,  in  the  following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  paystule  in  this  State,  and  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally  so  secured, 
such  security  has,  without  any  act  of  tne  plaintiff,  or  the 
X)erson  to  whom  the  security  was  given,  become  valueless; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State.  [In  effect 
July  Ist,  1874.] 
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Attacbmonty  generally— ftuzUlaiT  nature  of,  6  CaL  277:  stattttory 
strictness  as  to,  9  Cal.282;  18  Cal.  155:  when  void,  13  Cal.441;  18  Cal. 
178;  42  Cal,  135:  release  by  plaintiff,  effect  of,  32  Cal.  574:  malicious 
Issuance,  complaint  for,  50  Cal.  115;  and  see  Sharp  v.  Miller,  March 
18th,  1880:  death  dissolves,  2»  Cal.  359;  47  Cal.  622;  50  Cal.  365.  367:  of 
partnership,  does  not  dissolve  it,  52  Cal.  650:  dissolution  generally, 
sees.  556-558  and  notes:  sheriff's  duties,  sees.  540n,  542, 55u,  and  return, 
sees.  546,  559:  levy,  sec.  542n:  afKdavit,  sec.  538»;  and  see  sec.  557: 
bonds, sees. 539  and  note, 540»,  649n, 5.V}  and  note:  gamlshiDeiit,  sees. 
542, 543-545:  further,  see  Davidson  v.  Dallas,  8  CaL  227;  Ibid.  570;  14  CaL 
47;  21  Cal.  280;  23  Cal.  508;  35  Cal.  199;  42  Cal.  529. 

Issuance,  time  for^-0  Cal.  538;  38  Cal.  215. 

Property  of  defendant— 16  Cal.  399;  40  Cal  391. 

I^eyenting  levy  by  connter-bond^-eee  sec.  540. 

SiTBDivisiow  1.  Oontract-^j^resji  or  impUed,  not  applicable,  2  Cal. 
17;  23  Cal.  231;  33  Gal.  165:  must  bo  indebtednc&s,  sco  sec.  53S.  subds.  1 
and  2;  52  Cal.  502;  53  Cal.  304.  For  direct  payment  ofimneth  33  Cal.  165; 
50  Cal.  506;  51  Cat  255.  Made  or  payable  in  this  State,  3  Cal.  206.  Lien 
as  security,  32  Cal.  55;  35  Cal.  202;  39  Cal.  549;  45  Cal.  4. 

SFBDivisioif  2.  Oontract— express  or  implied,  see  note  to  subd.  1. 
Residence— see  Folitlcal  Code,  sec.  52. 

§  538.  The  clerk  of  the  coflrt  must  issue  the  writ  of  at- 
tachment, upon  receiving  an  affidavit  by  or  on  behalf  of 
plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  at>ove 
aJl  legal  set-offs  or  counter-claims)  upon  a  contract,  ex- 
press or  implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  State, 
and  that  the  payment  of  the  same  has  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  i)ersonal  property, 
or  any  pledge  of  personal  property,  or,  if  originally  so  se- 
cured, that  such  security  has,  without  any  act  of   the 

Elaintiff,  or  the  person  to  whom  the  security  was  given, 
ecome  valueless;  or 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (sneci- 
fying  the  amount  of  such  indebtedness  over  and  auove 
all  legal  set-offs  or  counter-claims)  and  that  the  defendant 
is  a  non-resident  of  the  State;  and 

S.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.    [In  effect  July  1st,  1874.1 

Duty  of  clerk— see  Political  Code,  sec.  1032;  25  Cal.  202;  36  CaL  210. 

Affidavit,  requisites  of— 4  CaL  195;  38CaL215;  41  Cal.  118:  also,  as  to 
section  generally,  see  7  Cal.  352;  8  CaL  260;  13  Cal.  434;  18  Cal.  152;  35 
Cal.  199;  41  Cal.  117 : "  or  if  originally  so  secured,"  construction,  Wilkle 
V.  Cohn,  54  Cal  212. 

§  539.  Before  issuing  the  writ  the  clerk  must  require  a 
.written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum 
not  less  than  two  hundred  dollars,  and  not  exceeding  the 
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amount  claimed  by  the  plaintiff,  with  Bofficient  saretiefi. 
to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  coata  that  may  be  awarded  to  the  de- 
fendant and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specitied  in  the 
undertaking.  Within  five  days  after  service  of  the  sum- 
mons in  tho  action,  the  defendant  may  except  to  the  sufB- 
ciency  of  the  sureties.  If  he  fails  to  do  so,  lie  is  deemed 
to  have  waived  all  objections  to  them.  When  excepted 
to,  the  plaintiffs  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  five  days,  must  justify 
before  a  judge  or  county  clerk  in  the  same  manner  as 
upon  bail  on  arrest,  and  upon  failure  to  justify,  or  if  others 
in  their  place  fail  to  justify,  at  the  time  and  place  ap- 
IK>inted,  the  clerk  or  judge  shall  issue  an  order  vacating 
the  writ  of  attachment.  [In  effect  March  80th,  1874.  See 
decision  of  Supreme  Court.] 

Undertaking,  generally-^ecB.  2S0,  satxL  S;  Ml,  rabd.  1 ;  941fi. 

SoretiMi— Justification  of,  see.  49ft;  qnallflcatlons  of,  sec  1057. 

Undertaking  on  attaohment-form  of,7  Cal.514;  44  CaL  163:  when 
void,  2  C.il.251;  damnges  on.  1  Gal.  410:  extent  of  surety's  liability  on, 
4)  Cal.  9!Ai  repealed  enactment  of  1874,  see  Goodwin  v.  Buckleyf 
March  Iltli,18fl<K 

§  540.  The  writ  must  be  directed  to  the  sheriff  of*  any 
county  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  tlie  prop- 
erty of  such  defendant  within  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
must  be  stated  in  conformity;  with  the  complaint,  unless 
the  defendant  give  him  security  by  the  undertaking  of  at 
least  two  sufficient  sureties,  in  an  amount  sufficient  to 
satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about 
to  be  attached;  in  whicli  case,  to  take  such  undertaking. 
Several  writs  may  be  issued  at  the  same  time  to  the  sher- 
iffs of  different  coanties. 

Writ,  generally— sec.  filn. 

Sheriff,  duties  of— excused  only  by  written  directions,  PoUtlcSl 
Code,  sec.  AIM;  12  Cal.  639;  when  released  by  stipulation,  A3  Cal.  3; 
when  must  show  process.  Political  Code,  sec.  4l88. 

Exemptions  from  ezecntion— sec  690. 

Undertaking  to  prevent  attachment—form  of  counter-bond,  29 
Cal.  199;  liabUlty  of  sureties,  sec.  Mln:  17  Cal.  433;  29  CaL  194:  com- 
plaint on  counter-bond,  52  CaL  fi04;  bond  for  release  after  appearance, 
sec.  659. 

§  541.  The  rights  or  shares  which  the  defendant  may 
have  in  the  stock  of  any  corx>oration  or  company,  to* 
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Setber  with  the  interest  and  profit  thereon,  and  all  debts 
ue  such  defendant,  and  all  other  property  in  this  State 
of  such  defendant  not  exempt  from  execution,  may  be 
attached,  and  if  judgment  be  recovered;  be  sold  to  satisfy 
the  judgment  and  execution. 
Stocks  or  shares— how  attached,  sec.  542,  sabd.  4. 
Debts  and  credits,  etc.— how  attached,  sec.  542,  subd.  6. 
Oamishment  generallf—secs.  543-545. 

S  542.  The  sheriff  to  whom  the  writ  is  directed  and 
deliyered  must  execute  the  same  without  delay,  and  if 
the  undertaking  mentioned  in  section  five  hundred  and 
forty  be  not  given,  as  follows: 

1.  Beal  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached 
by  tiling  with  the  recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  property 
attached  and  a  notice  that  it  is  attached,  and  by  leaving 
a  similar  copy  of  the  writ,  description,  and  notice  with 
an  occupant  of  the  property,  if  there  is  one;  if  not,  then 
by  posting  the  same  in  a  conspicuous  place  on  the  proj)- 
erty  attached. 

2.  Real  property,  or  any  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  filing  with  the  recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  and  a  notice  that  such  real  property  and 
any  interest  of  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  with  the  occupant,  if  any,  and 
with  such  other  i)erson  or  his  agent,  if  known  and  within 
the  county,  or  at  the  residence  of  either,  if  ^yithin  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and 
notice.  If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,  together  with  such  description  and  notice, 
must  be  posted  in  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  iiled,  m 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company  must  be  attached  by  leaving 
with  the  president  or  other  head  of  the  same,  or  the  sec- 
retary, cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  interest 
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of  the  defendant  is  attached,  in  pursuance  of  such  writ. 
6.  Debts  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  o.wing  such  debts,  or  having  in  his  pos- 
session or  under  his  control  such  credits  and  other  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ  and 
a  notice  that  the  debts  owing  by  him  to  the  defendant,  or 
the  credits  and  other  personal  property  in  his  possession 
or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Levy  of  attachment— 57i«r(2r<  duties  as  to*  Whitney  o.  Butterfleld,  13 
Cal.  335;  1ft  Cal.  41;  25  C.il.206;  29  Cal.  312.  Excessive,  ninst  not  I)0, 40 
Cal.  408.  Conduct  validating,  14  Cal.  60.  Onjoiut  property,  roniparo  10 
Cal.  978.  Partnerships,  as  to,  8  Gal.  MO:  13  Cal.  b2ti;  '^  CaL  IM;  '^  CaL 
60&;  aud  compare  12  Cal.  108;  43  Cal.  119. 

SxTBDi VISION  1.  Real  property  in  defendant's  name— 8  Cal.  25; 
11  Cal.  247;  19  Cal.  45;  43  Cal.  2U6, 577. 

SUBDIVISION  2.  Other  real  property— Xev^ofr/e  interest,  22  Cal.  645; 
16  Cal.  313;  45  Cal.  162. 

SUBDIVISION  3.  Personal  property,  manually  removable— ^<* 
tachment  lien,  ofRcer's,  Civil  CoiTe.  sec.  3057;  replevin,  docs  not  affect, 
1 1  C:U.  2G2.  Leviable  interest.  In  pledged  property,  see  8ub(1. 5;  In  mort- 
gagiMl  property,  Civil  Code,  sees.  1Sm-2fuO;  in  crops,  17  Cal.  541 ;  of  co- 
tenant.  Si  Cal.  609:  of  lessee,  52  Cal.  319.  Custodi/  under  levy,  7  CaL 
549 ;  12  Cal.  412;  25  Cal.  ftOH :  Rogers  v.  G  illmoro.  6 1  Cal.  809.  Fraudulent 
transfers,  Clvii  Code,  sees.  1227, 8431. 8432, 8439-42. 

Subdivision  4.  Stocks,  shares,  etc.,  garnishment  of— 5  Cal.  186; 
7  Cal.  1012;  i)  Cal.  78;  agent  of  corporation,  service  on,  38  Cal.  153. 

Subdivision  5.  Debts  and  credits,  garnishment  of— debt,  what 
is.  3  C<al.  363;  8  Cal.  540:  0  Cal.  24;  action  of  debt  as  test.  11  Cal.  343:  34 
Cal.  bl :  35  Cal.  zm\  aud  compare  34  Cal.  293:  too  soon,  10  Cal.  339:  too 
kite,  12  Cal.  fi2:  15  Cal.  38;  ana  compare  18  Cal.  438:  shrriff's  function,  1 
Call.  104;  4<)  CaL  658^  as  to  pledge,  seo'Treadwell  v.  Davis,  34  Cal.  607. 

§  543.  Upon  receiving  information  in  writing  from 
tho  plaintiff  or  his  attorney,  that  any  person  has  in  his 
possession  or  under  his  control  any  credits  or  other  i)er- 
soual  property  belonging  to  the  dcfcndaut,  or  is  owiug 
any  debt  to  the  defendant,  the  sheriff  must  serve  upon 
such  person  a  copy  of  the  writ  and  a  notice  that  such 
credits,  or  other  property,  or  debts*  as  the  case  may  be, 
are  attached,  in  pursuance  of  such  ^v^it. 
Sheriff,  daties  of— see  sec.  540». 

§  544.  All  persons  having  in  their  possession  or  under 
their  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the 
defendant,  at  the  time  of  service  upon  them  of  a  cojiy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections, 
shall  be,  unless  such  property  be  delivered  up  or  trans- 
ferred, or  such  debts  bo  xmid  to  tho  sheriff,  liable  to  the 
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plaintiff  for  the  amoimt  of  such  credits,  property,  or 
debtn,  antil  the  attachment  be  diachaiged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 
aanii8hm0ntyefifectof-«CaL5tO;  9CaLS65;  ISCaLIM;  21CaL]23; 

22CaLG67;  a]M,see2GaLS3;  5CaL118,2M:  11  CaL  M2;  34  CaL  GOl ;  » 

Cftl.378,a92. 

Similar  proTision  as  to  wEeciition   eec  7M. 

§  545.  Any  person  owing  debts  to  the  defendant,  or 
haying  in  his  jxissession  or  under  his  control  any  credits 
or  otlier  personal  property  belonging  to  the  defendant, 
may  be  required  to  attend  before  toe  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  bo  examined 
on  oath  respecting  the  same.  The  defendant  may  also  l>e 
required  to  attend,  for  the  puri)o8e  of  giving  information 
respecting  Iris  property,  and  may  be  exammed  on  oa*  h. 
Tlie  court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  bo  de- 
livered to  the  sheriff  on  such  terms  as  may  be  just,  having 
reference  to  any  liens  thereon  or  claims  against  the 
same,  and  a  memorandum  to  be  given  of  all  other  per- 
sonal proi>erty,  containing  the  amount  and  description 
thereof. 

Garnishee— order  for  ezaminstlon  of,  9  GaL  20;  examination  of,  4 
Cal.  409;  discharae  of,  3  CaL  253;  answer  of,  A  CaL  lU;  liability  of,  6 
Cal.l6;  llCaL34 

Defendant— scope  of  examination  of,  51  GaL  818. 

Oompara-prooeedlngs  lapplementary  to  execation,  sees.  714-721. 

§  546.  The  sheriff  must  make  a  full  inventory  of  the 
property  attached,  and  return  the  same  with  the  writ.  To 
enaole  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the 
party  owing  the  debt  or  having  the  credit  to  give  him  a 
memorandum,  stating  the  amount  and  description  of 
each;  and  if  such  memorandum  be  refused,  he  must  re- 
turn the  fact  of  refusal  with  the  writ.  The  party  refusing 
to  give  the  memorandum  may  be  required  to  nay  the 
costs  of  any  proceedings  taken  for  the  purpose  oi  obtain* 
ing  information  respecting  the  amounts  and  description 
of  such  debt  or  credit. 

SherifTs  retnm-5  Cal.  53;  6  CaL  85;  8  OaL  21;  11  GaL  238;  43  CaL  677. 

Sheriff's  duties— sec.  540n,  36  Cal.  105. 

§  547.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  sold  on  execution.  The  proceeds  and 
other  property  attached  by  him  must  be  retained  by  him 
to  answer  any  judgment  that  may  be  recovered  in  the 
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action,  unless  sooner  subjected  to  ezeetition  upon  another 
^figment,  recovered  previous  to  tbe  issuing  of  tbe  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  1)e  done  %yithout  suit.  The  sheriil's 
receipt  is  a  satiicient  discharge  for  the  amount  paid. 
Sale  on  anaohnMnt^-sec.  64Si». 

8  548.  Whenever  property  has  been  taken  by  an 
ofiicer  under  a  writ  of  attachment,  and  it  is  made  to  ap- 
pear satisfactorily  to  the  court  or  a  judge  thereof,  that 
the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  such  x>roi>- 
erty  to  be  sold  in  the  name  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  be  deposited  in 
the  court,  to  abide  the  jadgment  in  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  pnrty 
or  his  attorney,  in  case  siich  party  has  been  personally 
served  with  a  summons  in  the  action.  [In  cuect  March 
mi,  1880.] 

Sale  on  attaohment-^9  Cal.  297. 

8  549.  If  any  personal  property  attached  be  claimed 
by  a  third  person  as  his  property,  the  shcriiT  may  sum- 
mon a  jury  of  six  men  to  try  the  validity  of  such  claim, 
and  such  proceedings  shall  bo  had  thereon,  with  tlio  like 
effect,  as  m  case  of  a  claim  after  levy  upon  execution. 

Sheriff's jnr7-^ee  sec.  6S!);  8  CaL  227. 

Indemnity  bond-<8  €01.227;  34  Cal.  829;  notice  to  sureties  on,  sec. 
1055. 

8  550.  If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  must  satisfy  tl)e  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant  or 
a  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  tbe 
issuing  of  the  attacument,  if  it  be  suf&cient  for  that  pur- 
pose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
its collecteu  by  him,  or  so  much  as  shall  be  necessary  to 
satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 

have  been  issued  on  the  judgment,  he  must  sell  under  the 

execution  so  much  of  the  property,  real  or  personal,  as 

may  be  necessary  to  satisfy  the  balance,  if  enough  for 

tliat  purpose  remain  in  his  hands.    Kotices  of  the  sales 

must  be  given,  and  the  sales  conducted  as  in  other  cases 

of  sales  on  execution. 

Sheriff's  duties  as  to  sale—see.  fttfn;  8  CaL  570;  9  Cal.  S!t»i  14  CaL 
166;  25  CaL  542. 

CoDB  Civ.  Pboo«— it* 
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of  proceeds-Uabilttr  of  oOeer,  Pcditleal  Code,  see. 

4181;  6CaL196;  I0CaL436;  2SCai.2X:  creditor^ rights.21CaL  172;  aad 
gencralJjr,  seo  6  CaL  376;  30  CaL  114. 

Sales  on  ezecntioa— eecs.  6BQ-709. 

§  551.  If,  after  selling  all  the  piopertj  attached  by 
hiui  remaining  in  his  hands,  and  applying  the  proceeds, 
together  with  the  proceeds  of  any  debts  or  credits  col- 
lected by  him,  deducting  his  fees,  to  the  payment  of  the 
judgment,  any  balance  sliall  remain  due,  the  sheriff  must 
proceed  to  collect  such  balance  ns  upon  an  execution  in 
o:her  cases.  Whenever  the  judgment  shall  haro  been 
paid,  the  sheriff,  upon  reasonable  demand,  must  deliver 
over  to  the  defendant  the  attach*,  d  property  remaining  iu 
his  hands,  and  any  proceeds  of  the  property  attached  un- 
applied on  the  judgment. 

Sorplns— 7  CaL  144;  aud  see  sec  M0». 

Payment  of  judgment— 43  CaL  61S. 

§  552.  If  the  execution  be  returned  nnsatisHed  in 
whole  or  in  part,  the  plaintiff  may  prosecute  any  under- 
taking given  pursuant  to  sectiou  live  hundred  :iud  forty, 
or  section  five  hundred  and  fifty-live,  or  ho  may  proceed 
as  iu  other  cases  ux>on  the  return  of  an  execution. 

Counter-bond  t3  prevent  attachment- sec.  540i>;  6  Cal.  'J77. 

Bond  for  release  after  appearance— «ec.  Soon. 

§  553.  If  the  defendant  recover  judgment  against  tlie 
plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  «jf  sales  aud  money  collected  by  thoPlicrifT,  and 
alltlio  property  attached  remaining  in  the  sheriU's  hands, 
must  bo  delivered  to  the  defendant  or  his  agent ;  the  or- 
der of  attachment  shall  be  discharged,  and  the  property 
released  therefrom. 

Attachment  dissolved— by  judgment  for  defendant,  29  CaL  sid. 

§  554.  Whenever  the  defendant  has  appeared  in  the 
action,  he  may,  upon  reasonable  notice  to  toe  plaintiff,  ap« 
nly  to  the  court  in  which  the  action  is  pending,  or  to  the 
judge  tlierccf,  for  an  order  to  discharge  the  attachment, 
wholly  or  in  part ;  and  upon  the  execution  of  the  under- 
taking mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  tho  operation  of  the  attachment  any 
or  all  of  the  property  attached;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  tlie  defendant,  upon  the  justification 
of  the  sureties  on  the  undertaking,  if  required  by  the 
plaintiff.    [In  effect  March  lH;h,  188071 

Appearance— sec.  1014. 
'  Bondio  discharge  attachment— sec.  6S5«. 
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§  555.  Befdre  making  such  onler,  tlie  court  or  jadge 
must  require  an  undertaking  on  behalf  of  tlie  defendant, 
by  at  least  two  sureties,  residents  and  freeholders,  or 
householders,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released  to 
the  proper  officer,  to  l)e  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  defendant  and 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  the  property  released. .  The  court  or  judge  mak- 
ing such  order  may  nx  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  iu  fixins  such  sum  to 
know  the  value  of  the  property  released,  tlie  same  may 
be  appraised  bv  one  or  more  disinterested  persons,  to  be 
appHointed  for  that  purpose.  The  sureties  may  be  required 
to  justify  before  the  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  'justification,  if  the  same  be  required.  [In  effect 
July  Ist,  1874.] 
Undertakings,  generally— sees.  259,  subd.  3;  495;  581,  subcL  1;  Mln, 

Undertaking  to  release  attachment— liability  of  sureties,  G  Cal.  651 ; 
9CaL501;  18  Cal.  339;  26  Cal.  635;  23  Cal.  104;  effect  of,  Ilarrlln^' v.  Ml> 
near,  April  6th,  1880;  couuter^bond  to  preveut  attachment,  sec.  54Un. 

§  556.  The  defendant  may  also  at  any  time,  either  be- 
fore or  after  the  release  of  the  attuclied  property,  or 
before  any  attachment  shall  have  been  actually  levied, 
apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  court  in  whicli  the  action  is  brought,  or  to  a  judge 
thereof,  that  the  writ  of  attachment  be  discharged  on  the 
ground  that  the  same  was  improperly  or  irregularly 
issued.    [In  effect  March  Uth,  1880.] 

Dissolution— points  of  irretnilarlty  must  be  specified,  10  Cal.  337; 
Incurable  informality  essential,  33  Cal.  168;  not  when  undertaldng  Is 
fafflcient,  Goodwin  v,  Buckley,  March  11th,  1880. 

§  557.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made. 

On  affidavits—compare  application  to  dissolve  injunction,  sec.  532. 

§  558.  If,  upon  such  application,  it  satisfactorily  ap- 
X)ears  that  the  writ  of  attachment  was  improperly  or  ir- 
regularly issued,  it  must  be  discharged. 

P  559.  The  sheriff  must  return  the  writ  of  attachment 
with  the  summons,  if  issued  at  the  same  time;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of 
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liifl  proceedings  indorsed  thereon  or  attached  thereto;  and 
\rhenever  an  order  has  been  made  discharging  or  releas-r 
ing  an  attachment  upon  real  property,  a  certilied  copy  of 
sucli  order  may  be  filed  in  the  offices  of  the  county  re- 
corders in  which  the  notices  of  attachment  liave  been, 
filed,  and  be  indexed  in  like  manner.  [Approved  March 
3rd,  187G.] 

SherlflT's  duties— eec.  MOn. 

SherifT's  retcum— «ec.  fMn, 

Notices  of  attachinent  filed— sec.  513,  sabds.  1  snd  3. 
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CHAPTER  V. 

HECBIVERS. 

I  864.  Appointment  of  recielrer. 
;  i  6(ift.  Appointment  ot  receivers  upon  dissolntloii  of  cofrpontlon. 

S  d06.  Who  shall  not  be  appointed. 

iS67.  Oath  and  undertaking. 
668.  Powers  of  rcrclvers. 
6ti9.  Investment  of  funds. 

§  564.  A  receiver  may  be  appointed  by  the  court  in 
which  an  action  is  pending,  or  by  the  judge  thereof: 
"  1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  par- 
chase  of  property,  or  by  a  credi.  or  to  subject  any  proi)erty 
or  fund  to  his  claim,  or  between  partners  or  otbers  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  wlioso  right  to 
©r  interest  in  the  property  or  fund,  or  the  proceeds  thereof. 
Is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  antl  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  t!iat  tlio  condition 
of  the  mortgage  has  not  been  ))er formed,  and  that  the 
property  is  probably  iusuilicieut  to  discharge  the  mort- 
gage debt; 

3.  After  judgment,  to  carry  tho  judgment  into  effect; 

.  4.  After  judgment,  to  dispose  of  tho  property  according 
to  the  judgment,  or  to  preserve  it  during  tho  pendancy  ol 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisUud,  or  wlicn  the 
judgment  debtor  refuses  to  ai)ply  his  property  in  satisfac- 
tion of  the  judgment; 

6.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
lias  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity. 

,  Receiver  generally— appointment  of,  3  Cal.  386;  custody  of,  8  CaL 
540:  9  Cal.  28.  Recent  leading  cases:  French  Bank  Case,  53  Cal.  495: 
Bafeman  v.  The  Superior  Court,  etc.,  March  tith,  1880.  Further,  see 
6 Cal.  494;  SCal.  306;  16  Cal.  146;  22  CaL  lUl;  25  Cal.  11;  35 Cal.  476.         > 

'.  Action,  vhen  pending— MC.  1049. 
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Power  of  jndge— at  chambers,  sees.  16S,  176;  of  court  commissioner, 
sec.  259;  of  comity  Judj(-e»  as  to  receivers,  before  Const.  1879,  see  13 
C5al.  639. 

SuBDivisiov  1.  Vendor,  creditor,  partner— as  to  last,  see  S  GaL 

Party  applying—^  Cal.  55S. 

Danger  of  loss  or  injmy— see  3  GaL  386. 

Subdivision  2.  Foroalosnre^before  this  statnte,  6  CaL  99. 

SXTBDivisiONS  3  and  4.  After  judgment— 26  Cal.  447. 

Subdivision  5.  Corporation— insolvent,  see  French  Bank  Case,  83 
Cal.  495;  dissolved,  see  sec.  565. 

SUBDIVISION  6.  Equity  usage— French  Bank  Case,  93  CaL  435; 
Bateman  v.  Superior  Court,  March  6tb,  1980. 

g  565.  Upon  the  dissolution  of  any  corporation,  the 
Superior  Court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  bus- 
ines't,  on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  tlio  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
to  the  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other  property  that 
shall  remain  over,  amon&r  the  stockholders  or  members, 
[In  effect  March  Oth,  18«o'.l 

Dissolution— /nvo/tfff/ar^,  Civil  Code,  see  sees.  399,  400,  and  thla 
Code,  sec.  802  et  seq.    Voluntary,  sec.  1227  ei  teq.t  post, 

§  566.  No  party,  or  attorney,  or  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the 
written  consent  of  the  parties,  filed  witli  the  clerk.  If  a 
receiver  be  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  may  require  from  the  ap- 
plicant an  undertaking  with  suilicient  sureties,  in  an 
amount  to  \ye  fixed  by  the  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver 
and  the  entry  by  him  upon  his  duties,  in  case  the  appli- 
cant shall  have  procured  such  appointment  wrongfully, 
maliciously,  or  without  sulficient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.  [In  effect  July  Ist, 
1874.] 

Undertakings  generally— see  sec.  S56n. 

§  567,  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and  with  one 
or  more  sureties,  approved  by  the  court  or  judge,  execute 
an  undertaking  to  such  persoui  and  in  snch  sum  as  the 
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coart  or  jndge  may  direct,  to  the  effect  that  he  will  faith- 
fully discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bond  of  receirer— Political  Code,  sees.  961,  982,  and  tect.  947-M8k 

generally. 

§  568.  The  receiver  has,  under  the  control  of  the  court, 
power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to  do 
such  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

2>aties  of  nceiretS  Cal.  475;  1ft  GaL  207;  26  GaL  448. 

§  569.  Funds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court;  but  no  such 
order  can  be  made,  except  upon  the  consent  of  all  the 
parties  t.o  the  action. 
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CHAPTER  VL 
DEPOSIT  IN  COURT. 

1673.  I>)p<Mlt  in  eonrt. 
573.  Money  paid  to  cietic  most  be  deposited  with  ootmty  treasurer. 
574.  Maimer  of  enf  orcin?  the  order. 

§  572.  When  it  is  admitted  by  the  pleadinfi:,  or  shown 
upon  the  examination  of  a  party,  that  be  has  in  his  pos- 
session, or  under  his  control,  any  money  or  other  thing 
capable  of  delivery,  which,  being  the  sub ject  of  litigation, 
is  held  by  him  as  trustee  for  another  party,  or  which  be- 
longs or  is  duo  to  another  party,  the  court  may  order  the 
same,  upon  motion,  to  be  deposited  in  court  or  delivered 
to  such  party,  upon  such  conditions  as  may  be  just,  sub* 
ject  to  too  further  direction  of  the  court. 

Money— must  be  hi  party's  possession,  51  Cal.  442. 

§  573.  If  the  money  is  deposited  in  court,  It  must  be 
paid  to  the  clerk,  who  must  deposit  it  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court.  For  the  safe  keeping  of  the  money  deposited  with 
him  the  treasurer  is  liable  on  his  olHcial  bond. 

Deposit  with  clerk— sec.  2104. 

Money  in  treasnrer's  hands— liable  to  taxation.  30  CaL  242. 

§  574.  AVlienever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  raouey  or 
other  tliiug,  and  tlie  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  may  make  an  order  requiring 
the  sheriff  to  take  the  money  or  thing  and  deposit  or  do* 
liver  it  in  conformity  with  the  direction  of  the  court. 

Punishing  the  disobedience— contempt,  sec.  1209;  51  CaL  442. 

SheriiTs  duties-«s  to  official  moneys.  Political  Code,  sec.  418L 


TITLB  Vm. 

Of  tixe  Trial  and  Judgment  in  Civil  Ac« 

tions. 

Chap.    I.  Judi^^ent  in  funeral. 

II.  Judgment  upon  failure  to  answer. 

IIL  Issues— the  modes  of  trial  and  postponements, 

rv.  Trial  by  jury. 

V.  Trial  by  the  Court. 

VI.  Of  references  and  trials  by  referees. 

YII.  Provisions  relating  to  trials  in  general. 

YUL  The  manner  of  giving  and  entering  judgment. 

[201] 
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CHAPTER  I. 

JUDOMZSNT  IN  QENERAL. 

!6T7.  Judgment  defined. 
578.  Judgment  may  be  for  or  i^rain^t  one  of  the  parties. 
679.  Judgment  may  be  against  one  party  and  action  proceed  as  to 
others. 
S  5S0.  Tbo  relief  to  be  awarded  to  the  pU^ntiif. 
I  581.  Action  may  be  dismissed  or  nonsuit  entered. 
S  582.  All  other  judgments  are  on  the  merits. 

§  577.  A  jadgment  is  the  final  determination  of  the 
rights  of  the  parties  iu  an  action  or -proceeding. 

Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demurrer 
on,  sec.  636;  estoppel  as  to,  sec.  1C08;  generally,  664n;  nonsuit,  of,  sec. 
561 ;  pleadings,  on,  sec.  582;  on  trial  by  court,  sec.  633;  on  trial  by  jury, 
sec.  iM.  See  also,  1  Cal.  134;  9  Cal.  173;  12  Cal.  4(>7;  14  Cal.  11* ;  18  Cal.  6U5; 
21  Cal.  151 ;  27  Cal.  228;  31  Cal.  273;  33  Cal.  474;  34  Cal.  391;  35  CaL  550;  36 
Cal.  230;  37  Cal.  282, 437, 458;  39  Cal.  639;  43  Cal.  208. 

§  578.  Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  wlien  the  justice  of 
the  case  requires  It,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

Parties  to  judgments— adding  and  striking  out,  sees.  889, 473»;  ser- 
vice on  less  than  all,  sees.  338, 414;  joint  defendants,  sees.  333, 989. 

Judgments  for  or  against  some— liability  of  part,  1  Cal.  167;  6  CaL 
176;  18 Cal.  400,402;  39 Cal.  r5,412:  waiTerastojoinder,sec.4S4, 8Cal.  514; 
21  Cal.  635;  42  Cal.  335;  47  Cal.  221;  and  as  to  trespass,  apportioning 
damages,  etc.,  see  7  Cal.  152;  8  Cal.  514;  49  CaL  155;  McCool  v.  Mahonoy, 
April  6th,  1880 :  nonsuit  as  to  some  parties,  sec.  68ln. 

§  579.  In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment  against  one 
or  more  of  them,  leaving  the  action  to  jproceed  against  the 
others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  57Sn. 

Defendants  not  served— no  judgment  Sfralnst,  2  CaL  89;  10  Cal.  511: 
Digglns  V.  Kcay,  April  7th,  1880.  See  also,  8BVEitAL  Judouent,  and 
Joint  Debtobs,  tn/ra,  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  969,  and  see  Several 
Judgment,  infra. 

Several  judgment— when  proper:  Several  UcAiliiy,  where,  though, 
defendants  joined,  sec.  383:  1  Cal.  191, 470.  Joint  and  severed  liability, 
where,  9  Cal.  286 ;  29  Cal.  429.  Joint  liability,  where,  against  those  served 
only,  sec  13  Cal.  399, 402;  39  Cal.  95;  50  Cal.  530.  Partner*,  agahist,  see  2 
Cal.  89;  18  Cal.  397;  51  Cal.  184.   Ejectment,  in,  18  CaL  219;  28  Cal.  26. 


PJQ  JUDOMBlfT.IN  GESESAL.  §580 

§  580.  The  relief  granted  to  the  plaintilT,  if  there  be 
no  answer,  cannot  exceed  that  whicli  he  shall  have  de- 
manded in  his  complaint;  but  in  any  other  case,  the  coort 
may  grant  him  any  relief  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the  issue. 

EXTENT   OF   BELIEF. 

Dcfaolt,  jndgment  by— demand  of  complaint  limits  relief,  II  Cat 
19;  20  Cal.  tiUfTiS:  23  C&l.  U5:  27  Cal.  102;  2f)  C^nl.  lu.?;  34  Cal.  79:  but 
jndgment  beyond,  nut  void,  30  Cal.  531;  41  Cal.  2.*^. 

Jadgment  where  answer— Ae/tV  ctmflnedby  complaint,  1  Cal.  470;  3 
Cal.  25(i;  28 Cal. 204;  50 Cal.  550;  51  Cal.  151,537;  52  Cnl.  550:  but  askluff 
too  much  relief,  bamiless.  49  Cal.  G27 :  verdict  cou Aiies  Judgment,  2  Cat. 


806;  37  Cal.  301 :  Increasing  damages,  27  Cal.  35:  adding  Interest.  28  Cal. 
628:  different  from  that  asked,  37CaL  63:);  48  CaL  171:  answer  as  aiding 
complaint.  Harden  v.  Ware,  AprU  7th,  1880. 

BELIEF   OENEBALLT. 

AffinnatiTO— In  answer,  see  Nsw  Mattes,  see.  437fi. 

Anawei^where,  and  where  none,  see  notes  as  to  Judoiient,  supra. 

ATerments— for,  see  notes  as  to  JxmaMENT,  f  spro. 

Compensatory— Civil  Code,  sec.  3374. 

Complaint— within  and  beyond,  see  notes  as  to  JjswnLWSt,  tuprat 
demand  of.  In,  see  sec.  436,  subd.  3. 

Damage8~«ee  note  to  sec.  657,  snbd.  5. 

Equitable— see  Spsonrio,  Pbeventivb,  and  special  heads  like 
Fraud,  Trust,  etc.  under  Belibv  in  PARTicuLAn  Cases,  infnu 
also,  48  Cal.  386;  49  CaL  451;  50  Cal.  105, 195, 276, 422, 498, 649, 658:  61  Gal. 
8,523;  52Cal.656. 

Jadgment,  from— sec.  473ii. 

Legal— see  principal  heads  under  Bblibf  nr  PAnTiOTTLAH  Gases, 
in/ra, 

Maintaixiing  actions— see  LsoAita 

Trajer  for— when  significant,  24  CaL  61 ;  84  CaL  375. 

Freventiye— (;e»«ra//y.  Civil  Code.  sees.  3366,  3368,  8369.  Finea  ^ 
Junction,  ClvU  Code,  sees.  3422, 8423;  28  CaL  84;  39  CaL  292;  47  CaL  481; 
ts  Cal.  263. 

Specific— See  CivU  Code:  Gmeratty,  C.  C.  sees.  8366.  PotsetHom  €f 
real  property,  G.  G.  sec.  3375,  and  see  sec.  3387.  PoueiHon  qf  permmal 
property,  C.  0.  sees.  8379, 8380:  and  see  sec.  8387.  Speeifie  performance 
of  obJigoHonn,  C-  C..Mcs.J384,,338l>-05j^6Caa.  W,219^  16  Cal.  375; 

Tm  C 
Cal. 

COntrOCtS,  v.  v.  »«..».  «vv'-.rxv«.    •    v»<.  «,.#,    w  >^w».  »»»«    uwuu.  v.  .uuai«ctw- 

Tich.  Jime  4th,  1880.  Rescisnon,  of  contracts,  C.  C.  sees.  89,  3406-3408; 
5  CaL  183;  Herman  r.  Haffenegger,  Feb.  12tb,  1880;  Ifarston  v.  Simpson. 
Feb.  2l8t,  1880.  CaneeUation,  of  lostruments,  G.  G.  sees.  3413-8414;  47 
Cal.  507. 
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BfiLZSF  nr  PABTI0I7LAB  OASSS. 

Aoooantiag^ee  Pabtvebship.  Aeeonnt  stated-^  Cal.  900;  It 
CaL437.  Administrator-^  Cal.  21;  80CaL4M.  Breach  of  proxxtiso 
of  marriaga— Hanks  v.  Naglee,  Dec  20bh,  187.9;  Boignleres  «.  Bo^loi^ 
Feb.  7th,  1880.  Ootenant-Bee  E.reoTMXNT,  Rbplevtit,  TubvEtt, 
42  CaL  28:  49  GaL  618.  Contraot— implied:  waiver  of  tort,  43  Cal.  4^/7: 
also,  see  CovBV ANT.  Oonversion— see  Replevin  and  Trovek,  51 
Cal.  570:  52  Cal.  500;  Rider  r.  Edgar,  Feb.  lith.  1880;  PajTie  r.  i:Uiott, 
March  18th,  1880:  as  to  demand  in.  see  1  Cal.  100;  U  Cal.  308;  12  Cal.  435( 
22  CaL  164 ;  23  CaL  300.  Oorporationa-ClvU  Code,  sees.  557. 358;  5  CaL 
500;  37  Cal.  360. 511;  45  CaL  680.  OoTenant-51  Cal.  227,  and  see  War- 
BANTT.    Deed— reforming,  I/eonis  v.  Lazzarovlch,  June  4th,  I»60. 


403:  14  Cal.  465, 609:  15  CaL  185,366;  21  CaL  609;  22  Cal.  148,  516,  615;  24 
Cal.  192, 488:  25  C»l.  440:  28  Cal.  536;  31  CaL  437;  32  CaL  339;  35  Cal.  650; 


—2  CaL 243;  7  CaL  128.  Fraud— 25 Cal. 559;  3ii  CnL  385;  53  Cal.  296;  Pa^-ne 
V.  Elliott,  March  18th.  1880.  Indemnitr— 28  CaL  563.  Injnr7>32  CaL 
1P2;  52  CaL  142.  Jadgment-actlon  ou,  12  Cal.  19:  33  CaL  539:  modify- 
ing, 53  Cal.  653 :  vacating.  49  CaL  676.  Landlord— 27  Cal.  255;  47  CaL  155. 
Libel— 47  CaL  175, 624.  Lien— foreclosing,  Roiisset  ».  Green,  Feb.  eth, 
1880;  Lake  v.  Tibbets,  April  17tb,  1880.  Malioiousproaecntion— 50 CaL 
116.  Money  had  and  received-5  Cal.  243;  9  CaL  417;  15  Cal.  346;  16 
CaL  170;  18  CaL  270. 404;  22  Cal.  518;  23  Cal.  113;  49  Cal.  627;  60  CaL  616. 
Money  paid-50  Cal.  456.  Mortgage— sec.  726ii;  52  CaL  656;  Remlugtoa 
V.  Hlgglns,  April  21st,  1880.  Multiplicity  of  actions— 5  CaL  81 ;  23  CaL 
387.  Negligenoe— 44  Cal.  552;  50  Cal.  478:  contributory,  33  CaL  230;  34 
Cal.  153:  37  CaL  419;  50  Cal.  385,  484;  52  Cal.  602.  Nuisance— publlo, 
61  CaL  105.  Ouster— see  Ejectment.  Partnership— Civil  Code,  sees. 
8466-2471;  2  CaL  420;  4  CaL  276;  26  Cal.  77;  45  Cal.  136;  46  CaL  43:  50  CaL 
425;  52  Cal.  540.  Partjr  wall— 51  CaL  128.  Promissory  note— 50  Cal.  6U 
Quantum  meruit— 5  Cal.  475.  Redemption— 51  Cal.  8.  Replevin— see 
Conversion,  14  Cal. 410;  22  CaL  142;  29  CaL  622:  rotenants,bet«voen.47 
CaL  6 ;  50  Cal.  474.  Right-statutory,  16  Cal.  531 ;  25  Cal.  535.  Riot— Civil 
Code,  sees.  4452-4457;  45  CaL  90.  Sheriff— actions  against.  Political 
Code,  sees.  4179-4183.  Tort-51  CaL  586;  53  Cal.  654.  Trespass  to  land 
—sec.  735;  17  Cal.  810;  31  CaL  146, 840;  35  CaL  129;  50  Cal.  363, 496.  Trov- 
er— see  Conversion.  10  Cal.  392;  42  Cal.  08:  50  Cal.  616:  not  against  co- 
tenant.  51  Cal.  570.  Tmst-49  CaL  451;  50  CaL  107;  51  CaL  158;  52  Cal. 
860.  Use  and  occupation— 2  CaL  603;  8  CaL  201,878*  Warranty— cov- 
enant of ,  5  CaL  264. 

§  581.  An  aotion  may  be  dismissed,  or  a  judgment  of 
nonsuit  entered,  in  the  following  cases: 

1st  By  the  plaintiff  himself,  at  any  time  before  trial, 
upon  payment  of  costs;  provided,  a  counter-claim  has  not 
been  made  or  affirmative  relief  sought  by  the  cross-com- 
plaint or  answer  of  defendant.  If  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  de- 
livered by  the  clerk  to  the  defendant,  who  may  have  his 
action  thereon. 
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2nd.  By  eitber  puty  upon  the  written  consent  of  the 

Srd.  By  the  Court,  when  the  plalntlfT  fails  to  appear 
on  the  trial,  and  the  dofendaint  appears  and  asks  for 
the  dismissal. 

4tli.  By  the  Court,  when  upon  the  trial  and  before 
the  submission  of  the  case  the  plaintiff  abandons  It. 

5th.  By  the  court,  upon  motion  of  the  defendant, 
when  upon  the  trial  (he  plaintiff  foils  to  prove  a  sufll- 
flJent  cane  for  the  jury. 

6th.  By  the  court  when,  after  rerdict  or  final  Bub- 
mission,  the  party  entitled  to  Judgment  neglects  lo  de- 
mand and  have  the  same  entered  lor  more  than  six 
montlis. 

The  dismissal  mentioned  in  the  first  two  subdivisiona 
is  made  by  entry  in  the  clerk's  register ;  judgment 
may  thereupon  be  entered  accordingly.  [Approved 
March  10, 1885.] 

_ .  j_  Qg  HCTrSUTT. 


IS  Cat.  JfC:  IS  CnL  7il;  m  Cal.  M.^;  2-2  cm.  100.  W3;  i:  CbL4;(Ii  HJ  CaL 
.    BjF  plskitiff,  btfint  tilal-n  cm.  IKi  IS  Oil.  486; 


irlwtbeiMeauiill.  ls;4,MeHCtiJ.  ai 

smiDTTiBion  1.  Br  oouem— not  cml.  n  c*l,  m:. 

8CBDIVIBIOB  I.   No  •ppMiaoM  at  trial-tea  aubd.  t.   Trtat.  brio* 
tog  on,  <iec.  6*4.  " 

StTBDiviBioS  4.  Abuidoamant  ai  triat— UCaLSK;  IB  CaL  TT;  !> 


§  582.  In  every  ease,  other  than  those  mentioned  ii 
the  last  section,  Judgment  must  be  nudered  on  the  meiita 
JudEinBiin,  DlBHai  oJ^no.  ATTii. 
Jndgmsnt  on  plaadingi— uc  fiSSit. 
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CHAPTEB  IL 

JXTDQMiarT  UPON  FAIL17RB  TO  AltSWBEL 

S  585.  In  what  cases  judgment  may  be  had  upon  tbeteUme  of  the  d» 
f  endiuit  to  answer. 

§  585.  Judgment  may  be  had,  if  the  defendant  fail  to 
aiiswer  the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  m&j  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the  de- 
fault of  the  defendant,  and  immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  in- 
cluding the  costs,  against  the  defendant,  or  against  one  or 
more  of  several  defendants  in  the  cases  provided  for  in 
section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted, 
the  clerk  must  enter  the  default  of  the  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  first  or  any  sub« 
sequent  term  of  the  court  for  the  relief  demanded  in  the 
complaint.  If  the  taking  of  an  account,  or  the  proof  of 
any  fact,  is  necessary,  to  enable  the  court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  the  court  may 
take  the  account  or  hear  the  proof;  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury; 
or  if,  to  determine  the  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

3.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
tor  aDswering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment;  and 
the  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complamt;  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaint- 
iff, or  his  agent,  to  be  examined  on  oath,  respecting  any 
payments  that  have  been  made  to  the  plaintiff,  or  to  any 
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one  for  his  use,  on  account  of  such  demand,  and  may 
render  judgment  for  the  amount  which  he  is  entitled  to 
recover. 

JUDaMENT  BT  DEFAULT. 

Judgment  generallT— sees.  STTn,  S77-6e2, 664ii,  66l-e7A. 

Judgment  on  pleadings— tfi^ro. 

Befanlt  judgment,  generally— assignment  of,  23  Cal.  SS5;  25  CaL  839t 
opening,  sec.  473n:  despite  failure  to  furnish  particulars,  83  Cal.  634; 
against  corporatiou,  9  Cal.  456;  II  Cal.  250:  further,  see  1  Cal.  04:  U  CaU 
m;  9  Cal.  130;  10  Cal.  441. 555;  15  Cal.  23:  16  Cal.  Ssi;  21  Cal.  42&;  27  CaL 
102;  30  CaL  92, 202, 530;  37  CaL  465;  40  Cal.  439. 

StTBDiTisiON  1.  On  money  contract-riVo  antwer  JtJedt  34  CaL  2S. 
Entry  of  defendant's  d^ault,  IS  CaL  420;  45  Cal.  4i>2;  Maud  v.  Wear, 
May  i7tn,  ItftJO.  Entry  V  default  Judgmenttg^uenilyt  1  Cal.  131 ;  7  Cal. 
449;  17  CaL  565;  28  CaL<i50:  30  Cal.  Iii2:  35  Cal.  40;  53  CaL  2.^3:  where 
complaint  Insuflideut,  11  Cal.  2&s:  14  CaL  210:  on  defective  summons, 
1  CaL  4 16;  2  Cal.  242;  8Cal.6J5;  28  CaL  153:  41  CaL  316;  and  see  sec.  407». 
as  to  contents  of  summons:  whera  fictitious  names  of  defendants,  3 
CaL  235;  ttCaL415:  14  Cal.  119;  23  CaL  92:  27  Cal.  99:  where  no  answer, 
after  demurrer  overruled,  or  answer  stricken  out,  sec.  636;  18  CaL  625; 
20  CaL  633.  Drfault  jadgment  muat  follow  complaint,  sec.  580;  10  CaL 
378:  15  CaL  510:  19  Cal.  500;  21  Cal.  46:  27  Cal.  4M5;  30  CaL  530;  3H  CaL  72; 
44  Cal.  3U5:  45  Cal.  394 :  damages,  4  Cal.  255;  and  see  imder  subd.  2,  note. 

Subdivision  2.  In  other  actions— ^fi/ry  of  defendant* 9  default ,  no 
answer  Aledt  see  notes  to  subd .  1 .  Relief  t  sec.  580.  and  notes.  R^trenee., 
sec.  638  et  seq.  Assessment  of  <famafire«,  6  CaL  156;  31  Cal.  239.  Proqf 
required f  sees.  580, 1869;  and  as  to  trial  by  coiurt,  see  sec.  631  et  seq, 

SuBDivisiov  3.  Where  summons  published— see  notes  to  subd. 
2;  23  CaL  92. 

JUDGMENT  ON  FLEADINaS. 

Motion  for,  groxmds  of— Insmffieieney  ef  answer,4  CaL  204;  34  Cal.  46, 
160;  39 Cal. 261;  40 CaL 347, 443;  41  CaL  128:  50 Cal. 619:  51  CaL526.57l;  62 
CaL  33L    Insufficiency  <if  complaint,  32  Cal.  136;  30  Cal.  523;  52  CaL  99. 
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OHAPTEB  nL 

XaSUBS— THE  MODE  OF  TRIAL  AND  POST- 
PONEMENTS. 

1A8S.  IssHO^ dnflned,  and  tbe  different  kinds. 
6.S.O.  Issue  of  law,  how  raised. 
5!H).  Issue  of  fact,  how  raised. 
I  ft:)l.  Issue  of  law,  how  tried. 
I  692.  Issue  of  fact,  how  tried.   When  Issues  both  of  law  and  fact,  the 

former  to  bo  ftrst  disposed  of. 
S  5:13.  Clerk  must  enter  causes  on  the  calendar,  to  remain  until  dis- 

poscil  of. 
I  StH.  Parties  may  bring  Issue  to  trial. 

I  6i\!»,  Motiuu  to  postpone  a  trial  for  absence  of  testimony,  requi- 
sites of. 
S  696.  In  cases  of  adioumment  a  party  may  have  tno  testimony  of  any 
witness  taken. 

§  583.  Issues  arise  upon  the  pleadings  when  a  fact  or 
couclualou  of  law  is  maintained  by  the  one  party,  and  ia 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
See  sees.  589, 590. 

§  589.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 

§  590.  An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint  oontro- 
Terted  by  the  answer;  and, 

2.  Ui^on  new  matters  in  the  answer,  except  an  issue  of 
law  is  joined  thereon; 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  un- 
less it  is  referred  upon  consent. 
Trial  by  court— generally,  sec.  631  et  »eq. 

§  592.  In  actions  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  jur^  trial  is  waived,  or  a  reference  is 
ordered,  as  provided  in  this  Code.  Where  in  these  cases 
there  are  issues  both  of  law  and  fact,  the  issue  of  law 
must  be  first  disposed  of.  In  other  cases,  issues  of  fact 
must  be  tried  by  the  court,  subject  to  its  power  to  order 
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any  sach  issne  to  be  tried  bv  ajnry,  or  to  be  referred  to  a 
referee,  as  provided  in  tliui  Code.  [In  effect  July  Ist, 
1874.] 

Iwaes  of  fkct,  trial  of-ganenUy,  6  OaL  123;  9  Cal.  251  {  21  Gal.  435;  21 
Cal.  83ft;  50  Cal.  605. 

THal  by  j  cuy— in  actions  at  lawt  generally,  as  to  jvay  trial,  see  seoi. 
eoo-«28:  as  to  fraua,  10  Cal.  412. 

Wairer  of  jury  trial— sec.  831;  Shemum  t .  McCarthy,  Maroli  Srd, 
1880. 

Referenoa—secs.  639-645. 

Issue  of  law,  prior  disposition  of— 20  CaL  116;  92  CaL  206. 

OoTurt,  trial  by— sees.  631-686:  aid  of  jury,  19  CaL  457:  reference, 
supra. 

Equity  oases— distingolsbed  from  law  cases,  15  Cal.  379:  equitable 
defenses,  issues  before  Jury,  etc.,  13  Cal.  644:  15  Cal.  37!);  in  Cal.  173;  19 
C-U.  457:  80  Cal.  519;  88  Cal.  .119:  42  Cal.  338:  h  CaL  126;  50  CaL  105:  gen- 
eraUy,  4  CaL  6;  5  CaL  192;  8  Cal.  501;  16  CaL  249. 

§  593.  The  clerk  must  enter  causes  upon  the  calendar 
of  the  court  according  to  the  date  of  issue.  Ciiuscs  once 
placed  on  the  calendar  must  remain  upon  tho  ciilcndar 
until  finally  disposed  of;  provided,  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and 'may 
be  again  restored  upon  notice.    [In  effect  March  Oth,  18S0.] 

Olerlic  placing  on  calendar— mandamus  for  failure,  sec.  1035. 

Issne— generally,  sec.  588. 

Dropping  and  restoring— amdt.  of  1880. 

Abolition  of  terms— see  Const.  CaL  art.  6,  sec.  5. 

§  594.  Either  party  may  bring  an  issue  to  trial  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party,  unless 
tlio  court,  for  good  cause,  otherwise  direct,  may  proceed 
with  his  case,  and  take  a  dismissal  of  the  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 

Dismissal— eeo.  581. 

Judgment  for  want  of  evidenoe— defendant  not  appearing,  53  CaL 

S95. 

Want  of  prosecution,  dismissal  for— delay  as  to  summons,  sec. 
410r:  47  CaL  614:  generaUy,8()CaL625;  45  Cal.  107:  47CaLG3S;  .V)  CaL  38: 
motion,  wlio  may  not  make,  42  Cal.  285:  appeal  for  delay,  flamaj;e.s  ou, 
sec.  057;  53  Cal.  187:  where  plalntllf  not  round,  39  Cal.  lUU:  vacating 
Judgment  for  surprise,  etc.  sec.  473»:  new  trial,  sec.  657  and  notes. 

§  595.  A  motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  upon  afiidavit 
allowing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  procure 
it.  A  trial  shall  be  postponed  when  it  appears  to  the 
court  that  the  attorney  of  record,  party,  or  principal  wit- 
ness is  actually  engaged  in  attendance  ui>on  a  session  of 
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tlie  Legislature  of  this  State  as  a  member  thereof.  The 
court  may  require  the  moving  party,  wliere  application  is 
made  on  account  of  the  absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  ob- 
tain; and  if  the  adverse  party  thereupon  admits  that  such 
evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed.  [In  effect  March 
2nd,  1880.] 
PoBtponementi  gronnds  of— affidavit  for,  etc  see  Oontinuanco. 

OONTINUANOS. 

Admission— by  opponent,  extent  of.  41  CaL  521. 

AfBdavits— showing^  In:  Absence  of  teitnest,  see  Ejrpeefed  evidence. 
Materiality  qf  evidence,  4  Cal.  241;  43  Cal.  344;  Keru  valley  Baitk  v. 
Cbester,  June  Srd.  18U0, 5  Pac.  C.  L.  J.  520.  Due  diligence,  4  Cal.  241;  8 
Cal.43.b.<):  17  Cal.  123;  20  Cal.  563;  45  Cal.  280;  47  Cal.  162;  Kern  Valley 
Bank  v.  Chester,  June  Srd,  1880, 5  Pac.  C.  L.  J.  620.  Experted  evidence, 
14  Cal.  420:  23  Cal.  157:  31  Cal.  218;  33  Cal.  646, 687;  40  Cal.  653;  47  Cal.  U8, 
106;  48  Cal.  63;  4<)  Cal.  580;  53  CaL  613;  Kern  VaUey  Bank  v.  GUester, 
June  Srd,  1880, 5  Pac.  G.  L.  J.  620. 

Bad  faith-46  Cal.  114. 

Costs  on--«ec.  1029.  . 

Oonhsel— absence  of,  10  Cal.  118:  mistake  of,  9  CaL  212;  35  CaL  4S3f 
sickness  of,  4  Cal.  1!)0;  41  Cal.  626. 

Depositions— of  absent  witnesses,  postponement  for  taking,  2  CaL 
473, 598. 

Diligence,  dne— see  Affidavits. 

Discretion— decision  as  to  continuance.  Is  matter  of,  9  CaL  213:  11 
Cal.  161 ;  20  Cal.  181 ;  23  Cal.  157;  32  Cal.  102. 

ETidence— Absence  of,  diligence,  expected,  materiality  of,  see  Af* 

VIDAVITS. 

Generally,  1  Cal,  404;  2  Gal.  183, 270;  3  Cal.  185;  6  Gal.  249;  7  Cal.  418; 
14  CaL  356;  31  Gal.  05;  63  CaL  401. 
Grounds  for— see  Affidavits,  Gowsel,  Dbpositiohs,  Party. 

Legislature— attendance  at,  as  ground  for;  Inserted  In  section  by 
•mdt.  1880. 

Materiality— of  evidence.   See  Affidavits, 

Party,  absence  of— 32  Gal.  102. 

Review  of  decision  as  to— see  DisonvTiov:  on  bill  of  exceptions, 
only  wbcro  refusal.  47  Cal.  162:  on  motion  for  new  trial,  11  CaL  21;  29 
Gal.  450 ;  and  see  17  Cal.  316. 

Showing  for— see  Affidavits. 

Stipulation  as  to— must  be  in  writing.  See  note  to  sec.283,  subd.  I. 

§  596.  Tlie  party  obtaining  a  postponement  of  a  trial 
in  any  court  of  record  must,  if  required  by  tbe  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such 
adverse  party,  who  is  in  attendance,  be  then  taken  by 
deposition  before  a  judge  or  clerk  of  the  court  in  whicu 
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the  case  is  pending,  or  before  sncli  notary  public  as  the 
court  may  indicate,  which  must  accordingly  oe  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial,  witn  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 
Depositions-ln  the  State,  sees.  2019-2021, 2031-2038. 
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CHAPTBE  rV. 
TRIAL  BT  JUR7. 

ABT.  I.  FORXATIOIT  OF  JUBT. 

n.  GOMDUOT  OP  THE  TBIAL. 

III.  The  Vbbdiot. 
ABTICLB  I. 

FOBXATIOV  OF  THB  JUBY. 

I  fiOO:  Jnry,  how  drawn. 

601.  ChaJlenffes.  Each  party  entitied  to  four  peremptory  chaUcngcs. 
I  602.  Groanus  of  challenj^e. 

603.  CbaHenges,  how  tried. 

604.  Jury  to  oe  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  180,  and  note:  trial  Jury,  sees.  193, 194. 

Trial  by  jnry— conduct  of,  sec.  607  et  $eq. :  waiver  of,  sec.  631 :  ver- 
dict after,  sec.  624  et  seq. 

Trial  jury  box— «ec.  246. 

Jury  completed— 45  Cal.  823. 

§  601 .  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  tlicy  must  join  in 
a  challenge  before  it  can  be  made.  The  challenges  nru  to 
individual  jurors,  and  are  eitlier  peremptory  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  challenges.  If 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  Ist,  1874.] 

Challenge  for  canse-Hsec.  202,  and  note. 

Peremptory  challenge,  when  taken— see  Exauiitatiov  of  Jn« 
BOBS,  extent  of:  criminal  cases,  37  Cal.  676. 

Examination  of  jurors— object  of.  23  CaL  876:  extent  of,  45  CaL  828. 

Formation  of  jnry— irregularity  in,  must  be  substantial,  6  CaL  405;  9 
Cal.  829;  32  Gal.  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.  A  want  of  any  o?  the  qualifications  prescribed  by 
tills  Code  to  render  a  person  competent  as  a  juror; 
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2.  Consangaiiiity  or  af&nity  within  the  fourth  degree  to 
any  party: 

3.  Standing  in  the  relation  of  ffoardian  and  ward,  mas- 
ter and  servant,  employer  ana  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action: 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  1st,  1874.] 

Ohallenge  forcanso,  sofficienoy  of^  Specifying  groufuit,  13  Gal.  489 1 
criminal  cases,  37  CaL  277;  41  GaL  87.  (Haeetian,  lehen  to  be  made,  I  GsL 
38;  18  GaL  109. 

OBOUNDS  OF  OHALLBlf as  FOB  OAtTSfi. 

Suanrvisioir  l.  Incompetency— sees.  198, 199,  and  notes;  alao,  aee 
note  to  subd.  4,  in/ra,  and  47  Cal.  388. 

SuBDiTiBioTT  2.  OonsangoinitF  or  affinity— generally,  see  note  to 
sec.  ITU,  subd.  2. 

SuDDi  visiOK  3.  Olose  relations  to  either  party— see  notes  to  snbds. 
2  and  5. 

SmiDivisiov  4.  Firevions  trial,  serving  or  testifying  at— 14  GaL 
168,  and  see  18  CaL  109. 

SuBDivisito  ft.  Interest  of  Juror-as  to  Interest  generally,  see  S7 
Cal.  190. 

SUBDivisioir  8.  Unqnalifled  opinion,  possession  of— excusing  for, 
discretionary,  18  GaL  109,  and  ■'  ee  47  Gal.  888:  formation  or  expression 
of,  former  requirement,  11  GaL  69;  degree  of  conviction  necessary, 
(Implied  bias  in  criminal  cases)  16  Gal.  129;  17  Gal.  143:  ?i  Gal.  349;  27 
Cal.  607;  40  Cal.  268;  45  Gal.  137;  46  GaL  78;  48  Gal.  253;  49  GaL  174. 

SuBDivisiov  7.  Bias— review  of  decision  as  to,  49  GaL  fi60;  50  Gal. 
222:  existence  of,  6  GaL  347;  38  GaL  5L 

§  603.  Ghallengps  for  cause  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  ezam« 
Ined  as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  see.  OOln. 

Diaoretlon  of  ooort— decision  not  prejudicial,  41  Gal.  429 :  generally. 
47  GaL  888;  49  GaL  679;  50  GaL  222;  and  see  notes  to  sec.  002,  subds.  S 
and?. 
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§  604.  As  soon  as  the  jury  is  completed,  &n  oath  mnst 
be  administered  to  the  jurors,  in  substance,  that  they 
and  each  of  them  will  Trell  and  truly  try  the  matter  in 

Issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oath,  administration  of— «ee  sees.  2093-2097. 

ABTICLEn. 

COVnUOT  OV  THB  TSIAL. 

1007.  Order  of  proceedings  on  trlaL 
608.  Cliarge  to  the  jury.   Court  most  ftimlsh.  In  writing,  upon  r^ 
quest,  the  points  of  law  contained  therein. 
Special  instructions. 


610.  View  bT  jury  of  the  premises. 

611.  AOmonltfon  when  Jury  permitted  to  separate. 

612.  Jury  may  take  witn  them  certain  papers. 

613.  Deliberation  of  Jury,  how  couducteu. 

614.  May  como  Into  court  for  further  instructions. 
.  610.  Proceedings  in  case  a  Juror  becomes  sick. 

S  61&  When  preyeuted  from  giving  verdict,  the  cause  may  be  again 

tried. 
I  617.  While  Jury  are  absent,  court  may  adloom  from  time  to  time. 

Sealed  verdict.   Final  adjournment  discliarges  the  Jury. 

{618.  Verdict,  how  declared.   Form  of.  Foiling  the  Jury. 
619.  Proceedings  when  verdict  is  inf  ormaL 

§  607.  When  the  jury  has  been  sworn,  the  trial  mnst 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  Issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

0.  If  several  defendants,  having  separate  defenses,  ajv 
pear  by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  arg^ument; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof,  discretion  of  court,  as  to— generally,  sec.  2042;  87 
Cal.  438;  61  Cal.  468:  party,  control  of,  over,  8  Gal.  60;  15  CaL  334;  44  CaL 
200;  relevancy  of  evidence,  sees.  1868-1870. 

SxTBDmsiov  I.  Plaintiff's  evidence— proof  required,  see  sees. 
1867, 1869. 

SUBDIVISION  2.  Defendant's  evidence -see  note  to  subd.  1. 
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SUBDinsio^r  S.  Rebutting  eridenQs^  Burden  i^f  pro<ff,gmsnBj, 
sec.  186i)}i :  as  test  of  rlsht  to  rebnt,  see  15  Cal.  199:  48  Cal.  614.  Credi* 
Ih'Iitjft  as  to,  ROC.  2053 :  40  Cal.  578.  DiMcretion  <itf  court,  tia  to  recalling  wit- 
uesst  sec.  2650;  4J  CaL  298.  Re-opening  caee— Where  amendiaent 
of  complaint,  9X  Cal.  606:  where  cross-complaint,  49  Cat.  239:  recalling 
witDeas,  sec.  2U50;  45  Cal.  80:  supplementary  proof ,  6  Cal.  170:  26  CaL 
606;  38  Cal.  697;  42  CaL  439;  47  CaL  194, 590;  48  Cal.  614. 

Subdivision  4.  Axgnmenta— plaintiff  opening  and  doelng,  2  CaL 
888:  reading  law,  44  CaL  65. 
Subdivision  5.  Several  defendants— eepaxate  trlalSi  40  CaL  298. 
Subdivision  6.  Charging  the  juy— eecs.  608, 609. 

CONDUCT  OF  TRIAL. 

Actions— consolidating,  sec.  1048:  roister  of,  sec.  1003.  Amend- 
ments—«ec.  473  aud  notes.  Appeals— see.  836  et  uq.  Argnments- 
sec.  607,  subd.  4.  Oase,  calling  up— sec.  594.  Chambers— powers  at, 
sees.  165, 166,  and  notes.  Oharge  to  jnry— sees.  609,  609,  and  notes. 
Oompromise— offer  of,  sec.  9!)7;  contempts,  sees.  120^1323.  Oontlnn- 
ance— sec.  595f/,  595.  Costs— sec.  1021  et  teq,  Oonrt— trial  by.  sees.  631- 
636.  Damages— sec.  657,  sulNl.  5fi;  deliberation  of  Jury,  sees.  613, 614. 
Dismissal— Aec.  685;  and  see  Want  of  P robboution.  Divorce— see 
sec.  7(i.  subd.  4  note,  sec.  125.  Errors— of  law.  sec.  657,  subd.  7,  note :  dis- 
regarded, sec.  475.  Evidence— sees.  1823,  2104.  Exceptions— sees.  616- 
653  and  notes.  Esctensions  of  time— sec.  1054.  Facts,  jnry  deter- 
minos— sec.  608  and  note,  sec.  2101.  Findings— sec.  633  and  note.  In- 
stmctions  to  jury— generally,  sec.  608n:  special,  sec.  609n.  Judges 
— dlsQnaliflcatioiis  of,  sees,  170-172 :  sec.  397,  subd.  4.  Judgment— geueiv 
ally,  577-583, 664n :  giving  and  entering,  sees.  664-675 ;  kinds  of.  sec.  577n : 
on  pleadings,  sec.  K6n,  Jury  trial— sees.  600-638.  Jostices'  court— trials 
In,  sees.  871-887.  Language  of  proceedings— sec.  185.  Law,  judge 
determines— eecs.  606,  2102.  Motions— sec.  1003  et  teq.  Now  trials- 
sees.  656-663:  nonsuit,  sec.  581.  Notices— sec.  1010  «r  <e9.  Foiling  jury 
—sec.  618.  Order  of  proof— 607»,  »upra.  Orders— 1C(K1-1 009.  Papers— 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  Venub.  Pleadings— generally,  sees.  420- 
476:  rules  as  to,  sees.  452-465:  under  Code,  sec  421  it  ;  jud;nnent  on,  sec 
585m.    Postponements— see  Coxtikuaxcb.    Private  trial— sec  125. 

Reference— sees.  638-645.  Relief— sec.  5S0  aud  notes.  Separation— of 
jury,  admonition  on,  sec.  611.  Special  proceedings— sees.  1063-1823. 
Snmmary  proceedings— sees.  1132-1179.  Stipulations— sec.  283,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051:  short-hand  reporters, 
sees.  268-274.  Three-fourths— of  jury,  a^rreoment  of,  sec.  6I811.  Trial 
—generally,  sees.  588-663.  Variance— sees.  469-471.  venue— sees.  392- 
400:  change  of,  sec.  85)7  et  seq.  Verdict-sees.  624-628.  View— by  Jury, 
eoc.  610.  vVaiver— of  Jury  trial,  sec.  631.  Witnesses-eee  Evidence. 
Writings— see  £vid  bncb  :  inspection  of,  sec  1000.  Want  of  prosecu- 
tion—dismissal for,  sec  594}». 

§  608.  In  charging  the  jury,  the  court  may  state  to 
them  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict;  and  if  it  state 
tho  testimony  of  the  case,  it  must  inform  the  jurv  that 
they  are  tlie  exclusive  ju(l<;e3  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  the  time,  upon 
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reqnest,  a  statement,  in  writing,  of  the  points  of  law  con- 
tained in  tb6  charge,  or  sign  at  the  time  a  statement  of 
such  iioints  prepared  and  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— conrt  stating  in  charge.  Const.  Cal.  art.  6,  sec.  19; 
sec.  2102,  also  sec.  2061,  and  see  under  Cuabob  to  Jury,  infra. 

Stating  testimony— 20  Cal.  433;  43  Cal.  83:  constitatlonal  proYlston, 
see  last  note. 

Qnestions  of  fact— Jnry  exclusive  judges  of,  Const  Cal.  art.  6.  sec. 
19;  sec.  2101,  also  sec.  20G1;  17  Cal.  I(K(,  and  see  under  Charos  to 
Jury,  t»^ra.    Law  €Uso,  for  Jury,  In  libel,  see  Const.  CaL  art.  1,  sec.  9. 

Charge  to  }xuj— Scope  qf»  see  Instnzctions,  generally,  infra,  and 
Special  instructions,  sec.  609n.  Constrtteiion  of,  I  Cal.  476;  22  'Cal.  43; 
48  CaL  &*) :  4U  Cal.  6(i0.  Law  matters,  on,  see  note,  »upra,  and  7  CaL  434 ; 
41  Cal.  123;  4)  CaL  56;  53  Col.  315.  Fact,  on  Questions  of,  see  note,  supra, 
and  22  CaL  492;  23  CaL  133;  24  CaL  50J;  51  CaL  603;  People  r.  Wong  Ah 
Ngow,  Feb.  10th,  1880,  4  Pac.  C.  L.  J.  552;  McFadden  v.  Mitchell,  April 
22ud,  1880, 5  Pac.  C.  L.  J.  334:  point  treated  as  proven,  13  CaL  427;  18 
Cal.  376;  20CaL5{J;  33  Cal.  299;  84  CaL  663;  41  CaL  123;  51  CaL  603;  52 
Cal.  815;  53  Cal.  625,  and  see  ASBVUiaa  Fact,  under  Instractions 
generally,  infra. 

INSTRUOTIONS  GBITERAIiLY: 

Asldng— «ee  special  Instructions,  sec.  609ii.  Assuming  fiact— 23  Cal. 
193;  24  CaL  502;  25  Cal.  137;  30  CaL53f>;  33  CaL  299;  60  Cal.  236:  53  CaL 
612,  720.  Charge  in— see  Cuargb  to  Jury,  note  supra.  Conflict- 
ing—see  Contradictory.  Contradictory— or  incon^^lstent,  30  CaL 
812;  39  CaL  573;  43  CaL  553;  44  Cal.  65,  248;  53  CaL  465;  63  Cal.  58, 708. 
Correct— see  Proper.  Equity— special  issues,  7  Cal.  424.  £Irrone- 
ons-1  Cal. 353;  6  Cal.  433;  8  CaL  341;  9  Cal. 565:  19  CaL  143;  24  CaL  839; 
89  CaL  25.  123;  52  CiU.  246,  315;  63  Cal.  354,  360,  604.  612,  720;  Black  v. 
Sprague,  March  6th,  1880,  5  Pac.  C.  L.J.  92;  McFadden  v.  Mitchell, 
April  22nd,  1830,  5  Pac,  C.  L.  J.  334;  6ai|rent  v.  Linden  O.  M.  Co.  May 
25th,  1680, 5  Pac.  C.  L.  J.  404;  People  v.  Sliies,  May  26th,  1880, 5  Pac.  (J. 
L.  J.  420;  and  see  Requisites  of;  also  Special  Instructions, 
Refusal  of,  sec.  60;}n.  £iir'eet  of,  see  Errors  of  Law,  sec.  657; 
subd.  7  and  notes.  Extent  of— 23  CaL  831 ;  38  Cal.  362.  Fact,  on  ques- 
tions of— see  note,«u0ra:  fraud,  6  CaL  119;  8  CaL  87.207:  19  Cal.  143: 
McFadden  v.  MitchelL  April  22u(L  1880, 5  Pac.  C.  L.  J.  334;  Parks  v.  Bar- 
ney, June  nth,  1880,  5  Pac.  C.  L.  J.  499.  General,  too— 1  CaL  'iXR, 
Grranting— see  under  Special  Instructions,  sec.  609n.  Inconsis- 
tent—see Contradictory.  Irreconcilable— see  Contradictory. 
Law,  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art.  1 ,  sec.  9; 
46  CaL  124.  Malicious  prosecution— 29  Cal.  644;  62  CaL  246;  53  CaL  189. 
Objections  to— see  Exceptions,  under  Special  Instractions,  sec 
609m.  Chral— 53Cal.674.  Passing  on— see  under  Special  Instructions, 
sec.  609n.  Pertinency  of  evidence— submitting,  49  CaL  66.  Point- 
treated  as  pi*oven  in,  see  Assuming  Fact,  and  Charge,  note,  supra. 
Presumed— correct,  53  CaL  420:  proper,  17  CaL  123:  20  CaL  56;  81  CaL 
115;  38  CaL  362;  49  CaL  560;  53  CaL  491;  Williams  v.  Hartford  F.  Ins.  Co. 
March  29th,  1880, 5  Pac.  C.  L.  J.  227.  Refusal  of— see  under  Special 
Instructions,  sec.  609».  Relevant— 2  Cal.  39. 217;  0  CaL  353;  24  CaL 
17:  28  Cal.  380;  36  Cal.  404;  89  Cal.  123, 691 ;  45  CaL  496;  47  CaL  93;  50  CaL 
469.  Requisites  of— see  Assuming  Fact,  Contradictory,  Gen- 
eral, Relevant,  Vague.  Special— sec.  609n.  Supplementary— 48 
CaL  274.  Testimony  on— where  uncontradicted,  45  CaL  644:  stating, 
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see  note,  $i$pra*  UMla«M»  CaL  430.  Usaal— sec.  2061;  lee  lUso,  lea . 

21(k2.   Vagne— 39  Cal.  600;  and  see  Too  asVKBAL. 

§  609.  Where  either  party  asks  special  instructions  to- 
be  given  to  the  jury,  the  court  must  either  give  suchj 
instruction,  as  requested,  or  refuse  to  do  so*  or  give  the  - 
instruction  with  a  modiflcation,  in  such  manner  that  it  • 
may  distinctly  appear  wiiat  instructions  were  given  ini 
whole  or  in  part. 

Ihatractions,  diiposition  of— asking,  srantlnff,  refusing,  modifying, . 
manner  of  passing  on,  see  those  lieads  under  Speoial  Instraotions, . 

SFBOIAL  INSTRU0TI0N3. 

Adding to-47 Cal.  93.  Asking-^  Gal.  197;  16  Cal.  78;  43  CaL  237, 277; . 
63  Cal.  613;  Williams  v.  Hartford  Fire  Ins.  Co.  March  29th,  1880, 5  Pac. . 
C.  L.  J.  2£l.  Disregarding~6  Cal.  197.  Exceptions  to— sec  646  and  > 
notes.    6ranting-8Cal.8J0;  13  CaL  172;  17  CaL  143;  41  Cal.  66.   Mod* 
ifying— see  Addino to,  Granting,  Passing  on,  Offebing:  see- 
Asking.   Passing  on— manner  of ,  2  Cal.  173;  5  Cal.  4'JO;  19  Cal.  47& 
683;  23 CaL 460;  32  CaL  280;  34  Cal.  101:  37  CaL  154;  40  CaL  543;  49  CaL 
166;  see  also  Adding  TO.  Or  ANTING,  MODiFTiNO,  Bbfitsal.  Pr^* 
senting^seo  Asking.  Proposed— 6  Cal.  197;  2i)  Cal.  656.   Readings 
time  of,  29  CaL  556.   Refusal  of— proper,  5  CaL  473;  6  Cal.  1»7;  B  CaL: 
275,  S90:  0  CaL  853;  13  CaL  699;  29  Cal.  556:  32  Cul.  231;  36  Cal.  404;  45 
CH.  4m:  47CaL9S;  49  CaL  166;  63  Gal.  854,  630;  People  v.  Smallmans, 
May  l5tn,  1880:  improper,  2  CaL  335;  53  CaL  61 1 :  reasons  for,  8  CaL  390: 
curing.  8  Cal.  87;  sO  Cal.  631;  50  Cal.  4ii9;  People  v.  Ah  Chung.  March 
22nd7l880. 5  Pan.  C.  L.  J.  218;  Stemers  r.  Eisen.  March  2ltl],  iSO,  5  Pac 
C.  L.  J.  248.   Time,  presenting  in— where  many,  6  CaL  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  prox>erty  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  ofQcer,  to  the  place,  which 
Bhall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  spealt 
to  them  on  any  subject  connected  with  the  trial. 

View  of  preniise8-19  CaL  427 ;  49  CaL  607;  60  CaL  666;  53  CaL  60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereoa. 
until  the  case  is  liually  submitted  to  them. 

Temporary  recess— <iiiestiou  as  to  application,  23  CaL  631. 

§  612.  Upon  retiring  for  del  iberation,  the  jury  may  take- 
witli  them  all  papers  which  have  been  received  aei  evi^ 
CoDB  Civ.  Pboo.— 19. 
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•  dence  in  the  cause,  except  depositions  or  copies  of  such 
.  papers  as  ought  uot,  in  the  opinion  of  the  court,  to  he 
taken  from  the  person  having  them  in  possession;  and 
'  they  may  also  take  with  them  notes  of  the  testimony  or 
'Other  proceedings  on  the  trial,  taken  by  themselves,  or 
-any  of  them,  but  none  taken  by  any  other  person. 

•  Inspection  of  dociunents-4}y,  36  CaL  168. 

§  613;  When  the  case  is  finally  submitted  to  the  jury, 
^they  may  decide  in  court  or  retire  for  deliberation ;  if  they 
^retire,  they  must  be  kept  together,  in  some  convenient 
;  place,  under  charge  of  an  officer,  until  at  least  tliree- 
•lourths  of  them  agree  upon  a  verdict  or  are  discharged 
'by  the  court.    Unless  by  order  of  the  court,  the  olhcer 
:  laving  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  tbree-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rcudereJ,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.    [In  effect 
March  10th,  1880.] 

Betiring  for  doliberation— Temporary  tepareuiotit  6  Cal.  27A;  19  Gal. 
437  i  20  Cal.  433;  21  Cal.  337 ;  22  Cal.  348.    In/iuenee  of  Judge,  29  Cal.  2S8. 

Three-fourths— agreement  of,  amdt.  1880  \  see  Const.  Cal.  art.  I ,  sec.  7. 

§  614.  After  the  jury  have  retired  for  deliberation,  If 
there  be  a  disagreement  between  them  as  to  anv  part  of 
^the  testimony,  or  if  they  desire  to  be  informed  of  any 
jK>int  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court.  Upon  tlieir  being 
brought  into  court,  the  information  required  must  bo 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  given— extent  of,  49  CaL  338:  on  non-judicial  days,  see. 
134,  subd.  1. 

Absence  of  attorneys— criminal  cases,  6  CaL  148;  37  CaL  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jur^  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  givin«T  a  verdict,  by  reason  of  accident  or 
ether  cause,  during  the  progress  of  the  trial,  or  after  tho 
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cause  is  submitted  to  tliem,  the  action  may  be  again  tried< 
immediatoly,  or  at  a  future  time,  as  the  court  may  direct. 
Jury  di8oharg«d-f  ormaUtles,  48  GaL  324:  on  non-Jndiolal  dayi,  49' 
Cal.228. 

§  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  Jury  unt  il  a  verdict  is  rendered  or 
the  jury  discharj^ed.  Tlie  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  tlie  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.    [In  effect  March  10th,  1880.] 

Sealed  verdlot— bringing  in,  12  Cal.  48S. 

Adjonmment  for  term— effect  of,  before  amdt.  1880, 48  GaL  824;  88 
Cal.  648:  abolition  of  terms,  by  Const.  1879,  see  sec.  73fi. 

§  618.  When  the  jury,  or  three-fourths  of  them,  have 
M^<ed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerK  to  the 
jiiry,  and  the  inquiry  made  whether  it  is  their  verdict. 
!Bither  party  may  require  the  jury  to  be  polled,  which  is 
dune  by  the  court  or  clerk  asking  each  ]uror  if  it  is  his 
venlict;  if  upon  sucli  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  188 J.] 

Three-foorths— agreement  of,  see  sec.  618fi. 

Verdict  received— on  non-Jndlclal  day,  sec.  134. 

Polling  juy— 20  Cal.  69. 

Dissenting— more  tban  one-fourth,  amdt.  1880;  grounds  for,  48  Cal. 
888. 

§  619.  Wlien  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Corrected  by  jury— 2  Cal.  183, 269. 

Oonrt,  power  of— 2  CaL  183;  3  CaL  137;  34  CaL  663. 

Waiver— 4  CaL  260. 


TRIAL  BT  JUUS*  290 

ABTIGLEUL 
THB  YVBBIOT. 

i83l.  C^eneral  and  Special  verdicts  defined. 
625.  When  a  general  or  special  verdict  may  be  rendered. 
626.  Terdlct  in  actions  for  recovery  of  money  or  on  estal^lisblnff 
connter^slalm. 
':|  627.  Verdict  in  actions  for  the  recovery  of  ^peciflo  i»enonal.]ktop- 

erty. 
IS  -628.  Entry  ox  verdict. 

§  €24.  The  Terdlct  of  a  jury  is  eltlier  general  or  special* 
*aX  j^neral  Terdict  is  that  by  which  they  pronomnce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jory  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
-of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them:  and  those  conclusions  of  fact  mast 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  Issues,  2  Cal.  183, 2ni ;  6 
Cal.  433;  38  Cal.  007;  41  Cal.  123:  sufficient  form,  25  Cal.  479;  40  Cal.  657: 
and  an  to  amending,  sue  sec.  473;  3  Cal.  137 :  ejectment  in,  sees,  740, 741 : 
intendments  aa  to,  see  generally,  Intendmbitts,  sec.  63n:  new  trials 
for  misconduct  aiScecting,  sec.  657,  subd.  2  and  uote:  Joint  defendants, 
ai?ainst,  6  Cal.  107:  15  Cal.  27;  25  Cal.  123:  waiver  of  mformality  in,  38 
Cal.  507;  40  CaL  408. 

Gkneral  verdict— 14  Cal.  168;  15  CaL  162;  25  CaL  47ft;  and  see  Soofb 

ov  YsBHiOT,  supra. 

Special  verdict— sec.  625fi» 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

General  verdict— sec.  624». 

Special  verdict— CAarar^^r  of,  16  Cal.  113;  17  CaL  299,510;  19  Cal.  101; 
81  Cal.  98.  Directed  by  court,  3  Cal.  3%.  Special  issues^  4  Cal.  6;  8  Cal. 
501 :  23  CaL  483;  27  Cal.  360.  Change  qf  verdict,  from  special  to  general, 
25  Cal.  539 ;  43  Cal.  588.  Special  finding  f  effect  on  general  verdict,  20  CaL 
389;  23  CoL  489:  31  Cal.  115:  and  as  to  equity,  see  49  Cal.  120;  53  Cal. 430: 
Insufficient,  when,  50  CaL  61. 
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§  626.  When  a  verdict  is  found  for  the  pIaintiJT»  in  nn 
action  for  the  recovenr  of  money,  or  for  the  defendant 
"When  a  counter-claim  for  the  recovery  of  money  is  estab- 
lished,'exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Amount  of  reoorerf— Watson  v.  Damon,  March  fttb*  1880,  A  Pac.  G. 
Ii.J.97. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
find  that  he- is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assese 
the  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Vexdict  in  replerix^?  Cal.  268;  8  CaL  446;  21  Gal.  274;  24  GaL  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 
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GHAFTEB  V. 
TRIAL  B7  THE  COURT. 

I  631.  When  and  how  trial  by  Jury  may  be  waired. 

S  632.  Upon  trial  by  court,  decision  to  be  in  writing  and  filed  wltbin 

twenty  days. 
S  633.  Facts  found  and  conclusions  of  law  must  be  separately  stated. 

Judgment  on. 

S634.  Findings  may  be  waived,  how. 
635.  Findings,  bow  prepared. 
636.  Proceedings  after  determination  of  issue  of  law. 

§  631.  Trial  by  jury  may  be  waived  by  the  several 
parties  to  an  issue  of  fact  in  actions  arising  on  contract, 
qr  for  the  recovery  of  specilic  real  or  persoual  property, 
with  or  without  damages,  and  with  the  assent  of  the  court 
in  other  actions,  in  manner  following  : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk; 

3.  By  oral  consent,  in  open  court,  entered  in  the  min- 
utes.   [In  effect  July  1st,  1874.] 

Waiver  of  jury  trial— see  Const.  Cai.  art.  1,  sec.  7;  9  Gak  112;  27  CaL 
249;  Sherman  v.  McCarthy.  March  3rd,  1880,5  Pac.  C.  L.  J.  58:  refer- 
ence as,  2  Cal.  92,245,261;  19  Cal.  140:  equity  cases,  5  Cal.  192,294;  16 
Cal.  249;  30  Cal.  512:  court  disregarding,  sees.  309, 592;  27  Cal.  249. 

SUBDivisioH  1.  Failure  to  appear  at  trial— 4  Cal.  112;  10  Cal.  178; 
15  Cal.  23 ;  16  Cal.  432 ;  18  Cal.  409. 

Subdivisions  2,  S.  Oonsent— see  Beferevcb  by  Consent,  sec. 
638n,  and  Waiveb  of  Juby  Trial,  reference  as,  supra, 

§  632.  Upon  the  trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing  and  tiled  with  the 
clerk  within  thirty  days  after  the  cause  is  submitted  for 
decision.    [In  effect  July  1st,  1874.] 

Trial  by  court— equivalent  of  charge,  20  Cal.  161:  case  submitted, 
argument  after,  45  Cal.  178. 

Written  decision  filed— mandatory,  2  Cal.  305:  but  not  as  to  time  of 
fiUng,  4  Cal.  214;  44  Cal.  228:  equity,  in.  18  Cal.  447:  effect  of,  31  Cal.  95; 
49  Cal.  62»:  waiver,  45  Cal.  178.  Thirtv  days,  directory  mere^,  44  Cal. 
228;  49  CaL  157. 

§  633.  In  giving  the  decision,  the  facts  found  and  the 
conclusions  of  law  must  be  separately  stated.  Judgment 
upon  the  decision  must  be  entered  accordingly. 

Section  generally— mandatory, 2  Cal.  305;  3  Cal.  Ill;  and  see  Writ- 
ten Decision,  filed,  sec.  632»:  facts  found,  2  Cal.  305:  separately 
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■tated,  34  CaL  125;  89  OaL  362  i  Butler  v.  Beach,  Ifay  26tli,  1880, 8  Fac.  0. 
L.  J. 445. 

FINDXNaS. 

Absenoe— of,  43  CaL  323;  61  Gal.  262,  626:  02  Gal.  661;  Reynolds  v. 
Bruiuagim.  March  4th,  1880,  6  Pao.  C.  L.  J.  116;  Hafleneggor  v.  Bruce, 
lAarch  •iSni,  1880,6  Pac.  C.  L.  J.  216:  Mahonoy  v.  Bravermau.  J  one  22d, 
1880, 6  Pac.  C.  L.  J.  607;  and  see  Freeman  v.  CainpbeJl,  under  Insuf- 
vicjEKT,  in/ra.  Amending— after  appeal,  63  Cal.  88:  after  remittitur, 
51  Cal.  506.  Argument  in— see  Opnaos  xk.  Conflict  in— see  Con- 
TBADICTORT.  Constmction  of— 21  Cal.  874;  25  Cal.  587:  30  Cal.  468; 
81  Cal.  154;  88  Cal.  666;  39  CoL  262;  43  Cal.  106;  48  Cal.  162:  60  Cal.  67,  Hi! 
132 :  61  Cal.  112 :  and  see  Bbquisitbs.  Contents— see  Kequisitbb,  4d 
Cal.  3(>2, 662.  Contradictory— 62  Cal.217,4i;6;  Manly  o.  Uowlet,  Jime 
24tb,l880;  Helman  v.  Ai-pln,  Jnly  3d,  1880,  5  Pac.  C.  L.  J.  626.  Cor- 
rectness—see Pabsumptiok.  Covering  all  material  issues- see  Is- 
sues, covering.  Defective— see  DEPiciBifT.  Deficient— 28  CaL  238; 
80CaL4J6;  34CaI.261;  6J  CaL  84,  300.  Drafting— and  signing.  35  CaL 
188.  Erroneons— see  Insuvfioisnt,  Requisites.  Evidence  in— 16 
Cal.l0a;  31  CaL  211.  Evidence-sustaining,  34  CaL  606;  44  Cal.  3;  61 
CaL  262;  62  Cal.  4'Jl;  53  CaL  2», 649;  Mahoney  v.  Bravennan,  J une  22d, 
1880, 5  Pac.  C.  L.  J.  607.  EzcepUon  to>-24  Cal.  228, 237;  25  CaL  225;  28 
CaL  238, 591;  30  CaL  425;  31  CaL  591;  34  Cal.  125,  251,  648;  35  Cal.  188;  36 
Cal.  303;  40  CaL  386;  42  CaL  646:  46  Cal.  346;  4^)  Cal.  552;  Tompkins  v. 
Sprout,  May  26th,  1880, 5  Pac.  0.  L.  J.  468;  but  see  Implied,  none. 
Eztraneons— matter  in,  see  QpiiriONS  in.  Full— see  Issues,  cover- 
ing. Further— see  Amendiito.  Impeaching -see  Ezceptiozts  to. 
Implied,  none— to  support  judgment,  50  Cal.  hd;  51  Cal.  262, 478:  other- 
wise before  Code,  31  Cal.  211;  33  Cal.  236:  39  Cal.  112;  41  Cal.  97;  45  CaL 


6  Pac.  C.  L.  J.  533;  and  see  Deficient  Issues,  Judgment.  Is- 
Kte8-withhi,42  Cal.  591:  50  Cal.  57.606;  51  Cal.  643;  Payne  v.  Elliott, 
March  18th,  1880, 5  Pac.  O,  L.  J.  155:  Green  v.  Chandler,  April  22nd,  1»80, 
6 Pac.  C.  L.  J.387:  covering 51  Cal. 415,505,528, 628;  62  Cal. 87, 91, 252, 417, 
420;  63  Cal.  87, 88. 300, 6ij6, 70;^:  Paulson  v.  Nunan,  Feb.  5th,  1880, 4  Pac.  C. 
li.  J.  561 ;  Pac.  Bridge  Co.  v.  Klrkham,  June  4th,  1880.  Judgment,  must 
snpport--3  Cal.  475;  8  CaL  445;  44  CaL  161;  60  Cal.  61, 90;  51  Cal.  262, 277, 
379, 478, 505;  52  CaL  263, 399, 495, 653:  63  Cal. 435;  Ohiey  v.  Sawyer,  March 
22nd,  1880,  5  Pac.  C.  L.  J.  259;  Meigs  v.  Bruntscn,  June  22d,  1880; 
and  see  Implied,  none.  Material  issues- responding  to,  see  Is- 
sues. New— see  Beplaoinq.  Objections  to— see  Exceptions  to. 
Opinions  in— 12  Cal.  403;  28  Cal.  238, 301;  30  Cal.  227;  31  Cal.  211;  38  Cal. 
675.  Pleadings,  following— 46  Cal.  287;  51  Cal.  151,  210;  and  see  IS- 
SUES. Presumption— of  correctness,  24  Cal.  373;  31  Cal.  211;  33  CaL 
326;  35  Cal. 556;  36  CaL  197;  38  CaL  596;  39  CaL  262:  60  Cal.  26;  and  see 
Implied,  none,  otherwise  before  Code.  Probative  facts— stating,  42 
CaL  180;  47  Cal.  174;  50  Cal.  112;  53  CaL  435:  and  see  Ultimate 
Facts.  Replacing,  38  Cal.  530.  Repugnant— see  Contbadiotory. 
Requesting— 30  Cal.  402.  Requisites— see  Construction  of,  Con- 
tradictort,  Evidbncs,  Issues,  Judgment ,  Opinions  in,  Plead- 
ings, Probative  Facts,  Separation,  Sufficiency,  Ultimate 
Facts,  Unnecessary.  Responding— to  material  issues;  see  Is- 
SITES.  Separation— of  law  and  facts;  see  note,  fupra.  Submitting^ 
see  Drafting.  Sufficiency— 7  Cal.  258;  25  CaL  687;  46  Cal.  361 ;  49  Cal. 
652;  50  Cal.  132;  51  CaL  175;  52  Cal.  171:  63  Cal.  321, 351:  Williams  v.  Hill, 
March  17th,  1880, 5  Pac.  C.  L.  J.  184;  McGillivray  v.  Carmicliael,  from 
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tihe  Bench,  Slay  17tD,  1^.  a  Ttic.  C  L.  J.  539;  see  BisvioiBsrr,  Iksitf- 
VICIBITT.  Snpporticff— ja(l£^@nt«  ^^  JimoMBNT.  Test— of  sulB- 
cieucy, special  vcraict  ns,  19t)aL  101.  Ultimate  facts— Atatliiflr,  41  Gal. 
612;  47  Cal.  174;  49  Cal.  652:  6aCal.  112;  62  Cal.  171, 217.  Unnecessary— 
as  to  what,  8  GaL  446 ;  84  GaL  262 :  when,  31  GaL  240.  Waiyer-or.  sec. 
634. 

§  634.  Findings  of  fact  may  be  waived  by  tlie  several 
parties  to  an  issue  of  fact: 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  consent  in  writing,  liled  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 
Finding  waived—non-walver  must  appear,  61  Gal.  2G2. 626;  63  Col.  34; 

Carr  v.  Cronan,  etc  April  7th,  1880, 6  Fac  G.  L.  J.  264:.  waiver,  when  in* 
Judicious,  39  Gal.  881. 

§635.    Kepealed..   [In  effect  April  3rd,  1876.] 

§  636.  On  a  judgment  for  the  plaintiff  upon  an  tssne 
of  law,  lie  may  proceed  in  the  manner  prescribed  by  the 
ftrst  two  subdivisions  of  section  five  hundred  and  eighty- 
five,  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law,  and 
the  taking  of  an  account  or  the  proof  of  any  fact  l>e  nec- 
essary to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered  as  in  that  section  provided. 

Issue  of  law-eec.  689:  Judgment  on,  d^mnrreroverruledorsnstAlncd, 
28  Cal.  106;  44  Gal.  620;  49  C^  346:  and  see  sees.  472^686:  when  a  bar,  47 
Cal.  32:  and  see  sec.  1906:  generally,  sec.  677n  et  seg.i  sec.  664f2. 

Reference-«ec.  688  ei  seq. 
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638.  Reference  ordered  upon  afrreement  of  parties.  In  vrliM  cases. 
«39.  Bef orenoe  ordered  oa  motion,  in  wbat  cases. 

640.  Number  of  referees,  qualifications,  etc. 

641.  Either  party  may  object.  .Grounds  of  objoctlon. 
643.  Obiectfous.  bow  disposed  of .  _ 
643.  Bef erees  to  repQort  witbin  ten  days.  Effect  of.   How  excepted 

to,  etc. 

C  644.  Effect  of  referees*  finding. 
i  645.  How  excepted  to,  etc. 

§  638.  A  reference  may  bo  ordered  upon  the  a^^e- 
meat  of  the  parties  iiled  with  the  clerk  or  entered  in  the 
minutes : 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  iinaing  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Reference  in  general— court  commissioners,  before,  see.  209,  Sttbd.3: 
fees  for,  sec.  1028:  private  trial,  sec.  125:  compu]soiT>see  next  section: 
special, see  subd.  2,  infra:  general,  see  subd.  1, i^fra:  constitutional- 
ity, as  to  waiver  of  Jury  triaHsec.  (islo.  BefiBreos^uumber,  etc.  sec.  640 : 
objections  to,  sees.  641, 642:  trial  by,  sec.  638i»:  report  of,  sees.  643-45. 

Consent,  reference  by— consent  essential,  2  Cal.  92, 261;  24  Cal.  424; 
S5C:il.549:  improper.!  Cal.  836:  constitutionality, sec.  63 In;  2 Cal. 92: 
discontinuance,  1  GaL  45;  4  Cal.  1 :  order  f or,2  CaL  355;  4  Cal.  1 ;  9  CaL  353. 

8m»DiYi8iOH  L  To  report  a  judgment,  eto.^  GaL  213;  20  CaL  92. 

Trial  by  referee-sec.  1053;  2  CaL  195;  8  Cal.  406;  5  Cal.  430;  7  CaL  50; 
10  CaL  545;  20  Cal.  92;  and  see  CosnuoT  ov  T&ial,  sec  607ii. 

Findings— sec.  633ii. 

Jndgmtat— generaUy,  sees.  SHn,  664fi. 


SinsDiTisioir  2.  To  take  testimony,  eto.— see  sec.  269,  snbd.2;  9  Cal. 
213;  41  CaL  &)4. 

Report-4ec.  643fi. 

§  639.  When  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  either,  or  of  its  own  motion,  di- 
rect a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  re(iuires  the  exam- 
ination of  a  long  account  on  either  side,  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole 


§§  640-1  BEFEBEKOES  AND  TRIALS  BY  BEFEBBEft.  226 

issue,  or  report  upon  any  specific  question  of  fact  involved 
therein ; 

2.  Wlieu  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying 
a  judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  plead- 
ing, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
iu  a  special  proceeding. 

Reference  generally— bcc.  638n. 

Oompnlsory  reference -unauthorized,  1  Cal.  336:  order  for,2  CaL  24S; 
9  Gal.  3d3 :  and  as  to  power  to  make,  under  Constitution,  see  sec  631n. 

SuBDivisiOTTS  I  and 2.  Account— 19  Cai  140;  28  CaL  802;  32  CaL  397; 
88  Cal.  385:  whole  Issue,  24  Cal.  424. 

SmsDivisio^'  3.  Collateral  qnestion-rfiee  41  CaL  394. 

Subdivision  4.  Special  proceeding,  for— generally*  see  sees.  1063, 

18<<fi. 

§  640.  A  reference  may  be  ordered  to  any  person  or 
persons,  not  exceeding  three,  agreed  upon  by  the  parties. 
If  the  parties  do  not  agree,  the  court  or  juage  must  ap- 
point one  or  more  referees,  not  exceeding  three,  who  re- 
side in  the  county  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or 
the  reference  may  be  made  to  a  court  commissioner  of  tho 
county  where  the  cause  is  pending. 

Reference  ordered— eee  sees.  638, 639,  and  notes. 
Three  referees— two  may  act,  sec.  1053. 
Court  commissioner— sec.  259,  subd.  2. 

§  641.  Either  party  may  object  to  the  appointment  of 
any  person  as  referee,  on  one  or  more  of  the  following 
grounds  : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent  to  either  party;  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  either 
party;  or  being  security  on  any  bond  or  obligation  for 
either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  of  ac- 
tion; 
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6.  Interest  on  tlie  part  of  such  peraon  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expresned  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action ; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

Objections  to  referee— compare  eec.  602. 

§  642.  The  objections  taken  to  the  appointment  of  any 
person  as  referee  must  be  heard  and  dispoHed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections. 

Objections— see  sec.  641  and  note. 

§  643.  The  referees  or  commissioner  must  report  their 
findings  in  writing  to  the  court,  witliiu  twenty  nays  after 
the  testimony  is  closed,  and  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated  therein. 

Referees—see  sees.  640-442.  Reference— sees.  638,  639.  Oommls- 
tioner-sec.  259,  subd.  2.  Report— 1  Cal.  45,  862;  2  Cal.  322;  3  Cal.  406, 
408. 431:  6  Cal.  Z.'S;  9  Cal.  213;  23  Cal.  451 :  30  Cal.  280:  account,  as  to,  3} 
Cal.  til;  47  Cal.  3<8.  Findings-sec.  633n.  Twenty  days-fmerely  di- 
rectory,  22  CaL  471,  and  compare  sec.  632j». 

§  644.  The  finding  of  the  referee  or  commissioner  upon 
the  whole  issue  must  stand  as  the  finding  of  the  conrt^  and 
Upon  liling  of  the  iincling  with  the  clerk  of  the  court,  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court. 

Finding  of  referee— effect  of,  see  Report,  sec.  643n;  whole  iuue 
upon,  24  Cal.  424.  Judgment  entered  thereon— 3  Cal.  406;  31  CaL  333. 

§  645.  The  finding  of  the  referee  or  commissioner  may 
bo  excepted  to  and  reviewed  in  like  manner  as  if  made  by 
the  court.  When  the  reference  is  to  report  the  facts,  the 
finding  reported  lias  tlie  effect  of  a  special  verdict. 

Referee's  findings  excepted  to  and  reviewed— 2  Cal.  72, 122;  4  Gal. 
122;  5  Cal.  SO,  430, 453;  7  Cal.  fiO;  9  Cal.  213, 353;  23  Cal.  471 ;  47  Cal.  378:  49 
Cal.2!;3:  rxeeptioiis  generally,  sees.  646  et  seq.:  new  trials,  sec.  656  et 
teq. :  court  commlssloQer's  report,  time  and  mode  of  excepting  to,  see. 
26tf,  snbd.  2;  41  Cal.  303.  Reporting  the  £scts— see  Rxpost,  sec  64Sti. 
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CHAPTER  VrL 
PROVISIONS  RELATING  TO  TRIALS  IN 


ABT.    I.  SZOEPTIOKS. 

U.  Mjsw  TaiALa. 

ABTIGLE  I. ' 

EZOBPTIOVS. 

(M6.  Exceptions  may  be  taken.  Time  when  taken,  ete. 
647.  What  deemed  excepted  to. 
L  648.  Exception,  form  of. 

I  649.  Exceptions  sUnied  by  judro  and  filed  with  clerk. 
!  I  650.  Exceptions  not  presented  at  time  of  mling.  Notice  to  adrene 

party,  how  settled  upon,  etc. 
S  651.  Exceptions  after  Judgment,  etc. 
I  652.  When  exception  is  refosed,  application  to  Supreme  Court  to 

prove  the  same,  etc. 
S  653.  Proceedings  when  judge  ceases  to  hold  office. 

§  646.  An  exception  is  an  objection  upon  a  matter  of 
law  to  a  decision  made,  either  before  or  after  Judgment, 
by  a  court,  tribunal,  judge,  or  other  judicial  omcer,  in  an 
action  or  proceeding.  The  exception  must  be  taken  at 
the  time  the  decision  is  made,  except  as  proyidod  in  sec. 
647.    [Approved  April  3rd,  1876— in  effect  June  1st,  187G.] 

Immediate  taking— of  exception,  see  Timb  ov  Deoision,  under 
EzceptionB,  infta,  ASatters  deemed  excepted  to— sec.  647. 

EXOEFnONS. 

Absence  of  party— as  affecting,  sec.  647  and  note.  Amending— see. 
650.  Appellate  court— first  raising  objections  in,  5  CaL  409, 478;  6  Cal. 
415:  7  Cal.  584:  9  Cal.  562;  10  Cal.  258:  13  Cal.  521;  16  Cal.  173, 184.535;  22 
Cal.  533;  23  Cal.  f^y  7A  CaL  225;  26.  Cal.  647;  31  Cal.  225;  84  Cal.  580;  46 
Cal.  2^)3, 3ti3;  47  Cal.  9;  49  Cal.  103:  50  Cal.  444;  52  Cal.  225:  review  in,  47 
Cal.  98,  lti2,  167.  Bill  of  exceptions— sees.  650-653.  Certifying— «ec 
650.  Charge  to -essential,  49  Cal.  340;  specific,  see  that  head.  Con- 
tinnance,  refusal  of— reviewing,  47  Cal.  98, 162:  deemed  excepted  to, 
sec.  647.  Decision-to,  see  TAKsir,  to  what.  Deemed  made,  when- 
sec.  647.  Default,  order  opening— /S««{«w  of,  47  Cal.  167.  Definition  cf, 
sec.  (M6,  supra\  32  Cal.  304;  84  Cal.  682;  88  Cal.  141.  DrafUng-fiec  650. 
Evidence,  objection  to— €utmittedt  subject  to  exception,  7  CaL  38.  /»- 
competent,  18  CaL  315;  48  Cal.  835;  50  CaL  142.  Immaterial,  48  Cal.  335: 
£state  of  Brooks,  March  81st,  1880, 5  Pac.  C.  Law  J.  236.  Jrrelevantt  « 
CaL  157;  18  CaL 83:  47  Cal.  538:  50  CaL  142, 176.  Motion  to  strileout, 43 
Cal.  274, 444;  46  CaL  560;  47  CaL  294;  50  Cal.  176.   Rejection  oft  15  CaL  50. 
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Etidekob.  Iinionmt  aridmca,  la— see  EvismoB.  Mumer  of 
tBUng— sea  Taxzi,  Im.  fiefrtng— «ea  settlbmcht  or.  ft*< 
■anttng-ue  Sbttloest  ot.  Boaaon— ot  InuneiUUe  taking-  "" 
TiuB OP DECiaios.  Baeard.appeanmealti— HC9.ifll,£50;  tCsl.tu, 
430;  SCal.aCi  IlCaLlCiUQiLStT.tM.  Btijutloncifs*ld*iio«,tD— 
■eeEviDEHOc  Bapeating— SI  CoL  ell.  Roqniaitea— of  bill  ot  emeib 
tloiUMc. (iWn.  Berlewing-aeoAPrBLLiTBCOtiKT.  SatUemsntof 
"  — .    BlgalBg-sn  SBTTLBHJOtT  or.   BpHifls,  miul  be— 


■dmluloii^or^MtlpQ  of^oTldcnoB,  to,  7 


»3;  13Cal.  I3);l . 

in:nCal.i;t.mtVI:MCaL«]9LH  Cal.»«:MCaLl.e:4|Cat.n>. 


tKla*;  4U  CaL  CS3;  H  Oal.  lu.  l;qi  BlOcr t.  EOgar,  Feb.  Slh,  Isw.  4  Par. 
C.Ly.MM  ehaiKC.  to,  U  CaL [&;  14  Cnl. MlClIt:  <;  Ca].  Wi  w CaU 
4U;  UCaLUa:  T^iUeCUhwo.CW.  Stat^-aee T1.SXH. Agw.  StTlk< 

Sont  aridanOA— motion  for,  uo  EYIDBHOB.  Tahm— (s  bAoI,  tt 
36D;  nCaLUI.anilMS  aecMI.  Uow.iirt  sees. W. lOSIn,  anil  tt 
Ijl.  ma.  sea  Tub  or  DiotnoB.  Urn*  «{ deciiilbii— takiiw 
■t,  lCU.t»ilOaLiei*Cal.taySTtI<MLW|  seal,  nil  IXCaTMl 
II  OaL  IBi  It  OaL  ini  VoTfL  Mk  *lit  H  ca.  WiU  Cat  LK  1M|  M 

SI.  SUi  tt  CaLlMlU  OMbIjI  Od.StijH  CllL%8:M  Qillllii  « 
TIU-ijiTa  COITKT:  Boaaon  otnilo,BCiiL>Xl,lel:  T  Cal.lSL  Dimoo- 
•■■Btr-»CaLn,aadBaaaecH7.  WU*«r-.AOa.4il|  llCaLMIiaua 
wtoeTldflDce.aeatSOiiLni.lM!  WCal.Mei  47Cal.2^I  »Cal,  ]»:  CO 
Cal.  176;  61  OM.4«:«l."oHto  AprELLATH  ConnT.aaii  Tun  or  t)B- 
OIBIOU.   Wali^  ot  evidence,  to— see  EviDBNOB. 

g  647.  The  Tordict  of  the  Jury,  tlie  Ilnal  [lecUion  in  an 
action  or  proceeding,  an  interlocutory  order  or  decisiou, 
finally  daterminluK  the  riglits  of  tlie  parties,  or  some  of 
tlinm;  an  order  or  decision  from  tvbidi  aa  appeal  may  tie 
taken ;  an  order  Sustaining  or  oTerruling  n  (leinurrcr,  nl- 
loniug  or  Tcf  using  to  allow  nn  amendme-.^t  to  a  pleadinf;, 
striking  out  a  pleading  or  a  portion  thoiuof,  rGfusing  a 
oontinuQDce;  an  ordei  made  upon  ex  parte  application, 
and  au  order  or  decision  made  in  tho  absence  of  a  party, 
ate  deemed  to  liave  lieea  excepted  to.  [Approved  April 
"td— in  effect  June  Ist,  ISTU.] 

'  m  of  aeotloc— 4;  Col.  107.  Deoiaiona  doomed  exeaptod 
.  in.  Amdt.  18IC;  tonucrl;  othemlie,  U  C.iJ.  fSi. 
ig,nilbigoo.aeesee.l7tii.  Appnlaiteonltr.Kt. 
t,  ai^iN»ee,r^nliff.-aTiuittng,ats(),I>cfoco 
It;  na  EzoBniosa.  ae&  Moi.  Ltmamr,  ndtao 
t.  Eg  paNa  order,  aaca.  lo.  BS,  anbiU  I.  nnl 
iL  IM)  SSa.  M!fR|  Boa  geaanillr,  see  JDMOiBltT, 
I.  Ma:  eiccptloa  prcnmud.  U  CaL  Oil  anpm 
te.   A(ert««(orv<infcr<.rcf(riffm.flellnedTl«BL 


S  648.  No  particular  form  of  exception  Is  required,  but 
wEeu  tbe  exception  is  to  tbe  TartUct  or  decialon,  upon  (be 
CoDB  CiT.  fBoo  —so. 
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• 

pround  of  the  insufficiency  of  the  evidence  to  justify  it, 
the  objection  must  specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient.  The  objection  must 
be  stated  with  so  much  of  the  evidence  or  other  matter  as 
is  necessarv  to  explain  it,  and  no  more.  Only  the  sub- 
stance of  tne  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  lile  in  the  action  or  proceedin|{ 
may  be  copied,  or  the  substance  thereof  stated,  or  a  refer- 
ence thereto,  sufficient  to  identify  them,  may  be  made. 
[Approved  April  3rd,  187G-^n  effect  June  1st,  1876. 

Verdict  or  decision— on  insitfBcIent  evidence.  Decition,  meaning 
of,  43  Cal.  42, 5.W ;  51  Cal.  110.  Jnsui^cieney  of  evidencct  sec  EviDEXCS, 
under  Ezceptions,  sec.  64i)n.  Specifying  particulars,  see  irfra.  Speci- 
fying perticnlars— of  insufSciency  of  evidence,  see  Specific,  nndcr 
Exceptions,  see.  646n;  49  Cal.  &52;  50  Gal.  129,503.533;  51  Cal.  UO;  Eider 
V.  Ed^ar,  Feb.  6tli,  1880, 4  Pac.  C.  L.  J.  &45;  Doofirlas  o.  FultLi,  No.  6115,- 
Feb.  utb,  1880, 6  Pac.  C.  L.  J.  18;  same  as  to  statement,  sec.  \i3». 

§  649.  A  bill  containing  the  exception  to  any  decision 
may  be  presented  to  the  court  or  judge  for  settlement,  at 
the  time  the  decision  is  made,  and  after  having  beeii 
settled,  shall  be  signed  by  the  judge  and  Hied  with  the 
clerk.  When  the  decision  excepted  to  is  made  by  n  trib- 
unal other  th:in  a  court,  or  by  a  judicial  ofliccr,  the  bill  of 
exceptions  shall  be  presented  to,  and  settled  and  signed, 
by  such  tribunal  or  officer.  [Approved  April  ord,  187G— 
in  effect  June  1st,  1870.1 

Settlement  of  bill  of  ozceptions— sec.  GSOn. 

Filed  with  clerk— when,  41)  Cal.  585. 

At  time  of  decision— 47  Cal.  640;  see  also,  5  Cal.  149. 

§  650.  When  a  party  desires  to  have  exceptions  takett 
at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  within 
ten  days  after  the  entry  of  judgment,  if  the  action  were 
tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of 
judgment,  if  the  action  were  tried  without  a  jury,  or 
such  f  urtiier  time  as  the  court  in  which  the  action  is  pend- 
ing, or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
bill,  and  serve  the  same,  or  a  copy  thereof,  upon  the  ad-- 
versc  party.    Such  draft  must  contain  all  the  exceptions 
taken  upon  which  the  party  relies.    Within  ten  days  after 
such  service  the  adverse  party  may  propose  amendments- 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the- 
other  party.    The  proposed  bill  and  amendments  must, 
within  ten  days  thereafter,  be  presented  by  the  party 
seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 
or  heard  the  case,  upon  five  days'  notice  to  the  adverse 

J>arty,  or  1)e  delivered  to  the  clerk  of  the  court  for  the 
udge.    When  received  by  the  clerk  he  must  immediately 
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(Icliver  them  to  the  judge,  if  he  be  in  the  county;  if  he 
bo  absent  from  the  county,  and  either  party  desire  the 
papers  to  be  forwarded  to  the  judge,  the  clerk  must,  upon 
notice  iu  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  sate  cliannel;  if  not  thus  for* 
Tvnrdcd,  the  clerk  must  deliver  them  to  the  judge  imme* 
diately  after  his  return  to  the  county.  When  received 
from  the  clerk,  the  judge  must  designate  tlio  time  at 
ivhich  he  will  settle  thel>ill,  and  the  clerk  must  imme- 
diately notify  the  parties  of  such  designation.  At  the 
time  designated,  the  judge  must  settle  the  bill.  If  the 
action  was  tried  before  a  referee,  the  proposed  bill,  with 
the  amendments,  if  any,  must  be  presented  to  sucli  ref- 
eiee  for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days  to  tlie  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If 
no  amendments  are  served,  or  if  served  are  allowed,  tlie 
proposed  bill  may  be  presented,  with  the  amendments,  if 
any,  to  the  judge  or  referee,  for  settlement,  without 
notice  to  the  adverse  party.  It  is  the  duty  of  the  judge 
or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  es^ceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  tiio  bill 
must  be  signed  by  the  judge  or  referee,  with  his  certiilcate 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be 
filed  with  the  clerk.    [In  effect  J  uly  1st,  1874.] 

Farther  time— «ec.  lOM;  50  Cal.  444. 

PreBentment— 24  Cal.  228,  and  see  uezt  note. 

Time  for  settlement— 47  Cal.  040,643;  50  CaL444:  in  criminal  case, 
47  CaL  631. 

Signed  when— see  Thev  db  Filed,  tir/ro. 

Certificate  of  judge— 5  Gal.  148.  Revoking 1 9  CaL  172;  47  Cal.  526:  but 
as  to  abolition  of  terms,  see  sec.  73n. 
Then  be  filed— 49  CaL  585. 
New  trial— bill  of  exceptions  for,  sec.  659,  subd.  2. 

Bequisites— of  bill  of  ezcepUons,  sec.  648;  1  Cal.  103;  3  Cal.  426;  5  CaL 
149;  8J  Cal.  550;  33  Cal.  141 ;  45  Cal.  25;  43  CaL  515;  40  Cal.  210,  531 ;  53  CaL 
444 ;  53  Cal.  302 :  for  new  trlaU  see.  25i^,  subd.  2 :  and  as  to  statement,  see 
eec.  259,  subd.  3,  and  sec.  (aHin. 

§  651.  Exceptions  to  any  decision  made  after  judg- 
ment may  be  presented  to  the  judge  at  the  time  of  sucn 
decision,  and  be  settled  or  noted,  as  provided  in  sec.  G49, 
and  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  sec.  050,  and  within  like  periods 
after  entry  of  the  order,  upon  appeal  from  which  such 
decision  is  reviewable.    [In  effect  J  uly  1st,  1874.] 

Decision  after  judgment— cosMMkre  sections  named. 
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§  652.  If  the  judge  in  any  case  refuse  to  allow  an  ex- 
ception in  accoruanco  with  the  facts,  the  party  desiring 
the  bill  settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same;  the  application  may  be  made  in 
the  mode  and  manner,  and  under  such  regulations  as  that 
court  may  prescribe;  and  the  bill,  when  proven,  must  be 
c«»rTi;icd  i>y  tlio  chief  justice  as  correct,  and  filed  with  the 
clerk  of  the  court  in  which  the  action  was  tried,  and  when 
so  lilcd  it  has  the  same  force  and  effect  as  if  settled  by  the 
jud^e  who  tried  the  cause. 

Ecfuso-40  Cal.  510. 

Pct:tion-35  Cal.  227 ;  43  Cal.  203. 

Regalation— seo  Sapremo  Ct.  Kule  29. 

§  653.  When  the  decision  excepted  to  was  made  by 
any  judicial  olUcer  other  than  a  judge,  the  bill  of  excep- 
tions shall  be  presented  to  such  judicial  officer  and  be 
settled  aud  signed  by  him,  in  the  same  manner  as  it  is  ro^ 
quired  to  bo  presented  to,  settled,  and  signed  by  a  court 
or  judge.  A  judge  or  judicial  officer  may  settle  and  sign  a 
bill  of  exceptions  after  as  well  as  before  he  ceases  to  bo 
such  judge  or  judicial  officer.  If  such  judge  or  judicial 
officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  re- 
moved from  office,  becomes  disqualilied,  is  absent  from 
the  State,  or  refuses  to  settle  the  bill  of  exceptions,  or  if 
no  mode  is  provided  by  law  for  the  settlement  of  the 
same,  it  shall  be  settled  and  certified  in  such  manner  as 
the  Supremo  Court  may  by  its  order  or  rules  direct. 
Judges,  judicial  officers,  and  the  Supreme  Court  shall 
respectively  possess  the  same  power,  m  settling  and  cer- 
tifying statements,  as  is  by  this  section  conferred  upon 
them  in  settling  and  certifying  bills  of  exceptions.  [Ap- 
proved April  ord— in  effect  June  1st,  1876.] 

Order  or  rules-fiee  Sbttlemebt,  under  Supreme  Oonrt  Rnlet, 
sec.  129n. 

▲BTICLE  n. 

New  tbials. 

656.  New  trial  defineA. 

G.')7.  When  a  new  trial  may  be  granted. 

658.  On  what  papers  moved  for. 

659.  Notice  of  motion,  upon  whom  senred,  and  what  to  contain. 

660.  Motion  to  be  heard  at  the  timo  specified,  or  dismissed. 

661.  Judgo  to  make  statement  on  decision  of  the  motion.    This' 
statement  to  constitnte  bill  of  exceptions. 

§  656.  A  new  trial  is  a  re-examination  of  an  issue  of 
fact  in  the  same  court  after  a  trial  and  decision  by  a  jury 
or  court,  or  by  referees. 

New  trial— see  note  to  next  section. 
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§  657.  Tbe  former  verdict  or  other  decision  may  be 
vacated  and  a  new  trial  granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes,  mate* 
Yially  all'ectiug  the  substantial  rights  of  such  part^: 

1.  Irregularity  iu  tho  proceedings  of  the  court,  jiu-y,  or 
adverse  party,  or  any  order  of  tho  court,  or  abuse  of  dis- 
cretion, by  which  either  party  was  prevented  from  liav- 
ing  a  fair  trial; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or 
more  of  the  jurors  bave  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  linding  ou  any  question 
submitted  to  them  by  the  court,  by  a  resort  to  thu  deter- 
mination of  chanco,  such  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  whicli  ordinary  prudence  could 
not  have  guarded  against; 

4.  Newly -discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  tlio  trial. 

5.  Excetisivo  damages,  appearing  to  have  beeu  given 
under  tho  iulluence  of  passion  or  prejudice; 

ij.  insuClciency  of  tho  evideuco  to  justify  tlie  verdict  or 
other  decision,  or  that  it  is  against  law; 

7.  Error  iu  law,  occuiTing  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

NEW  TBIAL. 

Admissions  |nreventing-«ee  Estoppel.  Affidavits— on  motion 
for,  Boc  659,  subd.  1  and  uote;  also  sec  Grounds,  in/ra,  subd.  2,  4. 
Appeal— as  affecting,  sec.  63a.  AppUcatloa  for— inodo  of.  sees.  653, 
€59;  and  see  Motion  Foa.  Axgoxnent  for— see  under  M0T1021  roa. 
Ohanco,  resort  to— sec.  657.  subd.  2,  and  note  under  Grounds,  infra, 
Oonflict  of  eridence— effect-  of,  see  Grronnds,  note,  infra,  subd.  6b 
Damages,  ozcessive  —sec.  657,  snbd.  5,  and  note  under  Gronnds, 
ii^fra.  Defined- sec.  656.  Diligence— i)roof  of,  see  Grounds  note, 
infrattuhCL.  4:  in  prosecution, see.  660  and  note.  Discretion— exten- 
sive, abuse  of  alone  causes  interferenec,  2  Cal.  177,353;  5  C:d.84:  10  CaL 
SOI;  II  CaL  340;  12  Cal. 432;  15C:U.  35.iiO.50l:  16  Cal.3.>7;  17  C:il.ri,2^, 
416;  13  CaL  263;  20  CaL  I!)6:  21  C:il.  413;  2i  Cal.  82:  23  CaL 243;  23 CaL 5S1 ; 
23 CaL  535:  aOCaL22»;  33 Ca*.  522;  41  Cid.  467;  43  CU  64ii:  4:)  Cal. 250; 
Kern  Vallev  Ikmk  r.  Chester,  Juno  3rd,  1880;  ais>o  see  snbd.  1  of  tbls 
section,  and  nnder  Groands  fir//*a,noto  to  same,  and  to  subd.  3, 4,  and 
6:  in  other  inattem,  15  CaL  23;  To  CaL  im\  23  CaL  43;  Pnrrot  r.  Floyd, 
April  17tli,  I3b0, 5  Fac.  C.  L.  J.  333.  Bquity,  in— extent  of  iutcrf ereuco, 
sec.  473ff ;  ft  Cal.  400,  44d:  7  CaL  50:  23  CaL  444;  33  CaL  31 ;  41  CaL  247, 318; 
45 Cal.  234:  practice, 7  Cal.  50;  14  CaL  223;  13  Cal.  42:  4 )  CaL  126;  50  CaL 
165.  Errors  in  law— sec.  657, subd.  7,  and  note  under  Groands,  infra. 
Estoppel— by  admissions  on  record,  40  Cal.  92.  Exceptions— sec.  646i> : 
on  bill  of,  sec  659,  snbd.  2.  Granting— seo  OaDEQ  Foa.  Groands  of— 
fee  note,  infra.  Insofficiency  ox  eyidonce  for— «ec.  637,  subd.  6,  and 
note  onder  Groands,  infra.  Intendments— fftvoring  proceedings  b«)> 
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low,  see  see.  59ii ;  also  DTSOBsnoK,  supra,  £(Tegtilarit7,  fatr—^ctSi, 
8ubd.  1,  and  see  note  nnder  GrooxidSi  in/ra,  I^w— verdict  against^ 
sec.  657,8ubd.  7,  and  note  under  Groands^ti^ra:  errors  in,  see  tbat 
head.  «tfpra.  Miantes  of  court,  on—sec.  653,  sivbd.  4,  sec.  060.  Mia* 
conduct  of  jury—sec.  657,  subd.  2,  and  see  note  under  Grounds, ia/ro. 

Motion  for— argument  on,  see  under  HEARiNa,sec.660n;  47  Cat.  Wi: 
court's  Instance,  at,  sec.  662:  hearing,  sec.  680:  necessary,  when,  8  CaL 
101;  14  Gal,  81:  15Cal.875;  18  Cal.SM:  19  Cal.302;  SSCaLTi:  notice  of » 
sec.  653:  papers  on,  sec.  65S:  questions  on,  47  Oal.  162.  Nowly-dis* 
covered  evidence  for— sec.  657,  subd.  4,  and  see  note  under  Grounds^ 
infra.  Notice  of  motion  for— sec.  659.  Order,  for— effect  of,  33  Cal.40X; 
4'3  Cal.452:  made  on  terms,  1  Gal.  378;  13  Gal.  54;  43  Gal.  57S;  47 Gal.  264; 
43  Gal.  132.  Statement,  for— sec.  653,  subd.  3  and  note :  on  appeal  from 
rulin:?  as  to,  sec.  661  and  note.  Substantial  rights— Interference  witb» 
sec.  1>7,  and  see  Grounds,  infrot  subd.  7.  Snrprlss^  for— sec.  657, 
subd.  3,  and  note  under  Grounds,  in/ra.  Waiver  of —8  CaL  510:  47 

GROUNDS  FOR  NEW  TRIAL. 

Subdivision  l.  Irregiilarit/iBproceedinga— tyeoKre— sceAnirsB 
OF  DlscmsTiON,  etc.,  infra,  and  1  Gal.  102, 131 ;  14  Gal.  6ol ;  21  Gal.  33.>i 
27  Gal.  2i3;  35  Gal.  346:  47  Gal.  76:  51  Gal.  468:  Preston  v.  Eureka  A.  S. 
Co.  Fob.  23rrt,  1880,  ft  Pac.  O.  L.  J.  62;  Estate  of  liroolcs,  Marcli 
3Ist,  1880,  5  Pac.  G.  L.  J.  236.  Of  juru-4  Gal.  274;  0  Gal.  5i»;  10  Gal. 
1<I6;  12  Gal.  483:  16  Gal.  77;  20  Gal.  432;  21  Gal.  337;  22Cal.84S;  2:>Cal.257; 
43  Gal.  137 ;  4-i  Gal.  114 :  and  for  misconduct  of  Jury,  sco  Rubd.  2  and  note, 
infra.  Of  adverse  partij^see  Abuse  ^  discretionf  etc.,  infra.  Abiua 
qf  discretion,  or  prejudicial  order,  10  Gal.  461;  11  CaL  161;  and  see  Difi^ 
cuBTioN,  under  New  Trial,  supra. 

SUBDivisiOK  2.  Misconduct  of  jury— IF%a<  constitutes,  6  Gal.  22^ 
9  Gal.  621;  10  Gal.  92;  21  Gal.  337;  33  Gal.  370, 625;  40  Gal.  003;  41  Gal.  238; 
43  (3al.  3.>').    Chance,  resort  to,  determination  of,  5  Cal.  44;  23  Cal.  40; 

25 Cal. 307, 480;  3.) Gal.-'  "      " ^ '' 

43  Gal.  274:  Impeacliinj 
15  Gal.  70;  25  Cal.  397, 

Subdivision  S.  Surprise— ITfta/ co«*rt7u/M,  5  Cal.  157;  6  Cal.  228;  9 
Cal. 5(^3;  local.  523;  13  Gal.  220;  21  Cal.  397;  22  Cal.  160;  24  Cal.  8>;  28 
Cal.  335;  35  Cal.  343;  3)  Gal.  447;  40  Cal.  264,<)57;  41  Cal.4!)4;  Preston  v. 
Eureka  A.  S.  Co.,  Feb.  23rd,  1880,5  Pac.  G.  L..r..V2.  Abuse  of  diserC' 
/ton, required, 2  Cal.  183;  15 Gal. 501;  loCal.85;  \>  Cal.  3.>.5:  30  Cal. 226; 
43  Gal.  6J!);  and  see  under  New  Trial,  supra.  ShowiuQ  of,  when  saffl* 
cient,8ee  What  ron«//7tf^«»,<Mpra. and  following  heads:  Afateriafmiuru, 
6  Cal.  223:  1/  C;il.  335;  19  Gal.  23;  24  Cal.  237:  2.)  Cal.  6(>i:  32  Cal.  203: 
Jlelief,  exhausted,  7  Cal.  40;  11  Cal.  21;  17  Cal.3&5:  20  Cal.  442;  2«)  Cal. 
605;  33  Cal.  45(5;  33  Cal.  635;  47  Cal.  410;  Kern  Valley  Bank  D.  Chester. 
Juno  3d,  1380, 5  Pac.  C.  L.  J.  500:  Ordinary  prudence,  obscr^'anco  of,  1 
Cal.  423;  3  Cal.  113;  lOCal.510;  21Cal.337;  20Cah605.  .^cctc^it/. see prei* 
vious  notes  on  this  subtlivision,  and  43  Cal.  669. 

Subdivision  4.  Nowly- discovered  evid.enoe— Skoioing  of,  coo- 
tents  of  afBdivvits,  1  Cal.  130. 42);  3  Gal.  55, 113. 396;  11  Cal.  194 1  35  CaL 
684;  Stoakes  v.  Monroe,  36  Cal.  333;  33  Cal.  134;  50  Cal.  632.  Material^ 
see  Cumulative.  Diligence,  proof  of, 6  Gal.  164;  11  Cal.  104,  212;  22  Cak 
160;  81  Cal.  93;  33  Cal.  S3');  43  Cal.  74;  45  Cal.  92, 337.  Cumulative,  not 
merclv,  see  sec.  1833;  6  Cal.  .342;  6  Cal.  223:  7  Cal.  40;  22  Cal.  160.  &.%:  23 
Cal.  413;  24  Cal.  613:  34  Cal.  515;  3.>  Cal.  41;  3S  Cal,  4.>6,  6S4;  41  Cal.  434; 
45  C  1.  337 ;  47  Cal.  134, 104, 204 ;  43  Cal.  250.  Too  late  for  trial,  7  Cal.  418. 
Viacretion  of  court  below,  4  Cal.  345;  16  Cal.  173:  23  Cal.  243;  41  Cal.  463; 
and  SCO  ADUSU  of  Disoretion,  under  New'Trial,  supra*  In  equittf, 
ftCal.339.  >     ^  'Tf     »i 
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KilJcil.M.  (»faciim<»tate.UO«LlMiJ104ir4h,tUl  Dam- 
looaial^— ClvD  Coils>  leoi.  IMI-^SMI.  Domu*!  In  vuioni 
1-AmeniIneirt.s  C*L4iat  ll  CaLimappaal.fnVeleiu.oii,  tet. 
irenliw,  MS'CaMri;AiHT.  IBP.  <M>i  iMna.  IndanaltrtMi,  Mc 


«»>i  rerorsnlaii,  ■!£'«•■ :  aeMthrw  ounlift  mo.  mi 
Itwtal,  wa  VulMIBU)  KXTRTI  eiBBtmBiit.  *ii'~  —  ' 
«staiG.nca.  l-UU-IIMi  cxeoulw,  fiwiilnieiiEIir  i 
«iiimular]p.«3(  Kbduotiohi  forelbW  Hill?,* 
aocs.llil.il>Jt  lluol  UT  ilatKlcTi  KB- 4^11 1  llniilcl 
nuw  o:l,Kl^  ■«»:  ■uiKuini.iue.ni:  iieiul.siv 

«D.MIJ:icplcTla,Hia  Cr 

AVHuaixU:  MrtUu.fOu 
inD  Bi  tu  Unit—  "— 
I»ca.733.IU. 


BDDBiVl.slOH  T.  Errors  In  law—  What  soxilUiile.ntto'amitl 


eamiUale.  tee  laUodni  in 

[.I  CaL  W,  Uli  le  C3.  39 


g  6S8.  Wlieo  ttie  npplication  is  made  for  a  cause  mea* 
tioncd  iu  tlio  iirst,  second,  tlilTil.  and  fourtli  subdivisions 
of  tlio  last  aoction,  ID  must  be  aiiide  upon  affidavits;  for 
nny  otiiercauaa  it  may  bu  made,  at  the  o|>tioD  of  the  moV' 
ing  party,  either  upon  tlio  minuteaof  tlio  court,  or  a  bill 
of  exceptions,  or  a  statemeuc  of  the  case,  prepared  as 
Lorelnafter  provided.    [In  efEect  July  1st,  1871.] 

Elitact  of  Oods  03  Boctloii— 47  CaL  M. 

Modo  of  appUoatlon-affldavlts.  on.  lei.SM.SuM.  1:  nUnnteiot 
mfDto™caae;'oii,'a6c.iii3.'auljd!'3.*^"^  onsou.iec.      ,au     .   .a     e- 

§  659.  Tbe  party  intending  to  move  for  a,  new  trial 
must,  TCitbin  ten  days  after  tlio  verdict  of  the  jury,  If  tbe 
action  were  tried  by  a  jury,  or  ufter  uotica  of  the  decision 


237  TRIALS  IN  oekehal.  §  659 

of  the  court  or  referee,  if  the  action  were  tried  without  a 
jury,  file  with  the  clerk  and  serve  upon  the  adverse  party 
a  notice  of  his  intention,  dosienatmff  the  grounds  upon 
which  the  motion  will  be  made,  ana  whetlier  the  same 
will  be  made  upon  alBdavits  or  the  minutes  of  the  court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  bo  mado  upon  alQdavits,  the  raor- 
Ing  party  must,  within  ten  days  after  serving  tlio  notice, 
or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  u  judge  tliereof,  may  allow,  file  such  allidavits 
with  the  clorlc,  and  serve  a  copy  upon  the  adverse  part}*, 
who  sliall  have  ten  days  to  lite  counter  affidavits,  a  copy 
of  which  must  be  Bervod  unon  tlio  moving  party. 

2.  If  the  motion  is  to  be  mado  upon  a  bill  of  exceptions, 
and  no  bill  his  ali'oa<ly  been  8<;ttied  as  hereinbcforo  |)ro- 
videil,  the  moving  party  shall  havo  the  samo  timo  alter 
service  of  the  notice  to  itrepare  and  obtain  a  settlement  of 
a  bill  of  exceptions  as  is  provided  after  the  entry  of  judg- 
ment, or  after  receiving  notice  of  sucli  entry  by  sec.  ImO, 
and  the  bill  shall  bo  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  nettled 
and  liled,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  tho 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  further  timo  as  tho  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statementvand  serve  tho  same,  or 
a  copy  tliereof,  upon  the  adverse  party.  If  sucli  pro- 
posed statement  bo  not  agreed  to  by  tlie  adverse  party,  he 
must,  within  ten  days  thereafter;  prepare  amendments 
thereto,  and  serve  tho  same,  orJLfiftli^  thereof,  upou  the  J 
moving  party.  If  the  araendmehtsbe  adoptM,  the  state-  ^ 
ment  shall  be  amended  accordingly,  and  tlien  presented 

to  the  judge  who  tried  or  heard  the  cause,  for  settlement, 
or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  If 
not  adopted,  the  proposed  statement  and  amendments 
shall,  within  ten  days  thereafter,  be  pre.seuted  by  the 
moving  party  to  the  judge,  upon  live  clays'  notice  to  tlie 
adverse  party,  or  delivered  to'the  clerk  of  the  court  for 
the  judge;  and  tliereupon  the  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  tlio  parties, 
and  clerk,  and  judge,  as  aro  required  for  t  ho  settlement  oi 
bills  of  exception  by  sec.  050.  If  the  action  was  heanl  by 
a  referee,  the  same  proceedings  shall  be  had  for  tho  settle- 
ment of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree.   If  no  amendments  are  served  within  the  time  des- 
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if^Dated,  or,  if  served,  are  allowed,  the  proposed  statement 
and  amendments,  if  any,  may  be  presented  to  the  judge 
or  referee,  for  settlemcDt,  without  notice  to  the  adverse 
party.  When  the  notice  of  the  motion  designates,  as  tlie 
ground  of  the  motion,  tlie  insuiHcioncy  of  tho  evidence  to 
justify  the  verdict  or  other  decision,  tho  statement  shall 
specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insufHcient.  When  the  notice  designates,  us  the 
ground  of  the  motion,  errors  in  law  occurring  at  tlie  trial, 
and  excepted' to  by  the  moving  party,  tlie  statement  slmll 
8ix«ify  the  particular  errors  upon  whicli  the  party  will 
rely.  If  no  such  specili cations  bo  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the  motion.  It  is 
tho  duty  of  the  judge  or  referee,  in  settling  the  statement, 
to  strike  out  of  it  all  redundant  and  useless  matter.,  and 
to  make  the  statement  truly  represent  tho  case,  notwith- 
standing the  assent  of  the  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement.  When 
settled,  tho  statement  shall  l)e  signed  by  the  judge  or  ref- 
eree, with  his  certificate  to  tho  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  tho  ground  of  the  motion  is  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  or  other  de- 
cision, the  notice  of  motion  must  specify  the  particulars 
in  wliich  the  evidence  is  alleged  to  be  insuflicieut;  and,  if 
the  ground  of  tho  motion  be  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  notice 
must  specify  the  particular  errors  upon  which  the  party 
will  rely,  if  the  notice  do  not  contain  the  specifications 
hero  indicated,  when  the  motion  is  made  on  tho  minutes 
of  the  court,  the  motion  must  be  denied.  [In  effect  July 
1st,  1874.] 

Within  ten  days— see  NoTics  of  Motiok,  infrm. 

Verdict  of  jury—sees.  624-(i28, 

Hotico  of  decision— 30  Cal.  123;  33  Cal.208;  43  Cal.320;  60CaL37ft: 
meauliig  of  '*UccIsioD,"  see  4!)  Cal.  565. 

Notice  of  motion  for  new  trial—  Wriitent  must  be,  24  Cal.  354. 364. 
Abandonment,  V^  Cal.  i^i.  Waiver,  1)  Cal.  7U;  23  Cal.  151 ;  41  CaK  619:  43 
Cal.  4o5:  bi  C;ii.  6G4.  Filing  aud serving  i/ papers,  gouei'ally,  sec.  1010  et 
sen.:  luitlatcs  proceedings,  47  Cal.  63.  Time  for,  mandatory, »  Cal.  67  j 
15  Cal.  Sia;  24  Cal.  354;  4'i  I'al.  C)!;  4  >  Cal.  1U5. 552;  50 Cal.  370 :  extension 
of  tiino,  sec.  1054:  cxccptlnjr  to  court  eonunissioner's  report,  sec.  259, 
subd.  2.  JJesignating  grounds,  see  Spegifyino  Paktioulabs,  note* 
in/ra. 

Proceedings,  limited  time  for -11  Cal.  132;  27  Cal.  491 ;  28  Cal.  262;  43 
Cal.320.4S2;  50CaL3iO;  62CaL6<>l:  extensionaof  time, sec.  1054;  41  CaU 
515;  43  Cal.  320. 

Specifying  particulars— 27  Cal.  415;  28  Cal.  312;  30  Cal.  229;  32  Cal. 
302, 639;  34  CaL  SO, 624:  36  CaL  117;  37  GaL 263,381;  SS Cal. 201, 278;  39  CaL. 
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2ft1J00;  40€al. 77,639;  41  CftLM;  42 0«1. 490;  4S Cftl. 274^898;  44  Cal.  m, 
24(i.  284;  4G  Cal.  3. 33.  fi30;  47  Cal.  If). 41$;  43  Cal.  614;  4 )  CaL 4i.  140.  Itta, 
840. 524:  M  Cal.  liO,  187 ;  61  Cat.  221 :  Rider  v.  Edgar,  Feb.  6Ui,  1880, 4  Fac. 
C.  L.  J.  M5;  Preston  r;  Hearst,  March  16th,  1880,  5  Pac.  C.  L.  J.  128; 
Thotnpflou  V.  Patterson,  April  23rd,  1880, 6  Pac.  C.  L.  J.  3r,0. 

SuBDiYisiov  1.  Affldavita«»tiine  for  filing,  see  PnociXDnros, 
IilMiTKD  TiUB  FOR,  note,  «u;>ra.*  furthertime.  sec  1054:  fiiiiitf.etc, 
of  papers,  sec.  1010  et  seq^  Indorsement,  43  Cul.  542. 

SuBDtTlsiow  2.  Bill  of  exceptions— settlement,  reqnlsftes.  ptr., 
seo  sec.  <>50»,  sees.  649-653:  filed  before  signed,  4ii  Cal.  685:  specify  lug 
putlculai's,  see  note,  supra. 

Subdivision  8.  Statement— preparation  and  settlemcut  of.  44  Cnl. 
210;  50Cal.  I'iO;  and  compare  sec.  659 and  notos:  en.'n'osscd  fitnteuirur, 


as  to,  42  Cal.  236:  44  Cal.  210:  omission  In,  34  Cnl.  r06:  strikiiig  out.  liU' 
proper, 42 Cal.  IlO:  time forflllner. 47 Cal.  164;  61  Cal.  172;  andsee l'fu>. 
CEXDiisoB,  supra:  specifying  particulars,  see  note,  «4</;ra.'  reser^'iiig 
objection,  43  CaL  820. 

Subdivision  4.  Iilinntes  of  conrt— motion  on,  sec.  660:  specifying 
piurtlcniars,  see  note,  suprts. 

§  6G0.  The  apf)lication  for  a  new  trial  flliall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  is  to  be  heard  upon  the  minutes  of  tiio  court, 
and  in  other  cases,  after  the  affidavits,  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  are  iUed,  and  may  be 
brouglit  to  a  hearing  upon  motion  of  either  party.  On 
such  hearing  reference  may  be  had  in  all  cases  to  the 
l^leadiu^  and  orders  of  the  court  on  tile,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phono- 
graphic report  of  the  testimony  on  file.  [In  effect  July 
l8t,l&74.} 

Eariiest  practioable  period^lllgence  required.  27  CaL  413;  32  Cal. 
«56:  45  Cal.  669:  discretion  of  court,  87  Cal.  236;  39  Cal.  434;  44  CaL  389: 
waiver,  47  CaL  645. 

Brought  to  a  heaxlng— Me  Waivbb,  under  preceding  note. 
Ecaring^^rV»meii<i  <m»,  28  Cal.  90;  47  Cal.  163;  43  Cal.  46.  Prematura 
crder  cm ,  41  CaL  881 ;  42  CaL  218, 863.    Dismissal  on  motion ,  48  CaL  646. 

§  661.  The  judgment  roll  and  the  affidavits,  or  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the 
hearing,  witli  a  copy  of  the  order  made,  shall  constitute 
the  record  to  be  used  on  appeal  from  the  order  granting 
or  refusing  a  new  trial,  unless  the  motion  be  made  on  the 
minutes  of  the  court,  and  in  that  case  the  judgment  roll 
and  a  statement  to  be  subsequently  prepared,  witli  a  copy 
of  the  order,  shall  constitute  the  record  on  appeaL  Such 
subsequent  statement  shall  be  proposed  by  the  party  ap- 
pealing, or  Intending  to  appeal,  within  ten  days  after  the 
entry  of  the  order,  or  soch  furtlier  time  as  the  court  in 
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which  the  ftction  is  pending^,  or  a  Jndge  thereof,  may 
allow,  and  the  same  or  a  copy  thereof  be  served  upon  the 
adverse  party,  who  shall  have  ten  days  thereafter  to  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof » upon  tho  party  appealing,  or  intending  to  appeal; 
and  thereafter  proceedings  shall  be  had.  and  within  like 

Seriods,  for  the  settlement  of  the  statement  as  provided 
y  sec.  639»  but  the  statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial,  and  so 
much  of  the  evidence  or  other  matter  as  may  be  necessary 
to  explain  them;  and  it  shall  be  the  duty  of  the  judgo  to 
exclude  all  other  evidence  or  matter  from  the  statement. 
[In  effect  July  1st,  1S74.] 

Judgment  roll— «ec.  670;  Thomas  v.  Anderson,  ICaj  26th,  1880, 5  Fae. 
C.  L.  J.  415. 

Affidavits,  bill  of  exceptions,  statement— sec  653,  snbds.  I,  3,  t, 
endnotes. 

Minntes  of  conrt— sec.  660. 

Statement  on  appeal— Contents  required,  8  Cal.  618;  10  Cal.  900;  U 
Cal.214.339;  12  Cal.  280;  13  Cal.  80;  15  Cal.  359;  44  Cal.^;  45  Cal.  113; 
47  Cal.  427;  48  Cal.  85, 540:  quantity  of  evidence,  seo  41  Cal.  Cl!».  Time 
nrescribedas  to,  8  Cal.  322;  12  Cal.  412, and  see  Procekdikos.  Lit^ited 
TiMB  FOB,  sec.  CSLn.  Judge's  certifrate,  47  Cal.  5J(i.  Specifying  par- 
tieulars,  sec.  65:7n.  Appeal  from  order  as  to  new  trial,  sec.  Uiib,  subd.  3, 
aud  notes.   Record  on  appeal,  49  Cal.  146. 

§  662.  The  verdict  of  a  jury  may  also  be  vacated,  and 
a  new  trial  granted  by  the  court  in  which  tho  action  is 
pending,  on  its  own  motion,  without  the  application  of 
either  of  the  parties,  when  there  has  been  sucli  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  court,  or  tlie 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  sucli  instruc- 
tions, or  under  the  influence  of  passion  or  prejudice.  The 
order  of  the  court  may  be  reviewed  on  appeal  in  tlie  same 
manner  as  orders  made  on  motions  for  a  new  trial,  and  a 
statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard 
upon  the  minutes  of  the  court,  as  provided  in  sec.  G6L 
[In  effect  July  1st,  1874.] 

§  66a    Repealed.    [In  effect  April  15th,  1880.] 
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XEKTS,  sec.  SSn.  Interest— 28  CaL  288;  30  Gal.  91;  93  Cal.  82.  Inter- 
locntory— sec.  647n.  Intervention,  after— see  lNTEByEirTioir»  gen- 
erally, sec.  887  and  note.  Kinds  of—sec.  5T7f».  Language  of— sec.  18S. 
Mistakes  in— see  Amendments,  and  45  Cal.  653.  Modifying— sec 
63n;  sec.  857;  53  Cal.  653.  Money— in  specified  kind  of.  sec.  667  and 
note:  of  account.  Political  Code,  3272-3274.  New  Trial— vacating  by, 
sec.  657 ;  28  Cal.  534.  Non  obstante  veredicto— 18  Cal.  669.  Nonsoit,  of- 
sec.  681.  Obedience  to— enforcing,  see  Contempts,  sec.  1209,  subds. 
5. 12.  and  notes;  sec.  1210;  aud  generally,  sees.  1209-1222.  Order  for— see 
FOUM.  Parties  to— sees.  385,«78, 579.669;  15  Cal.  41 ;  87  Cal.  346;  39  Cal. 
412, 6ij8 ;  40  Cal.  63U.  Pendency  of  action— sec.  1U49.  Pleading f  sec.  456. 
Pleadings  on— sec.  685».  Recitals  in-50  Gal.  464:  effect  of  recitals 
generally,  sec.  1962.  subd.  2  and  note.  Reduction,  enforcing— 12  CaL 
479;  14  Cal.  419.  Relief  by— sec.  580n.  Remittitur— sec.  958.  Reserv- 
ing—sec. 655.  Restitution— on  reversal  or  modification  of,  sec.  957. 
Reversing— sec.  53»,  sec.  957.  Review  of —on  new  trial,  sec.  656  et  seq. : 
ou  appeal,  sec.  53n;  sec  936  et  seq.,  and  see  sec.  956.  Setting  oflf— sec 
»JS,  7  Cal.  543;  8  Cal.  398;  11  Cal.  93:  14  Cal.  223;  20  Cal.  277;  22  CaL  430; 
Junes  V.  Clialfant,  March  15th,  1880,  5  Pac.  0.  L.  J.  134.  Uncertain— 
when,  53  Gal.  13.   vacating— eee  New  Tbial,  tuprot  uid  Openino. 

De£ault— sec.  473» ;  also  Amendment,  supra.  Validating— 50  CaL  389. 

JUDaMENT  m  PARTIOULAR  OASES. 

Administration— against,  sec.  1504.  Axrest  of  debtor— directing, 
see  sec.  684.  Attached  property— satisfying  from,  sec.  550;  9  CaL  638. 
Award  on— sec.  1286.  Oontempt,  in— sec.  1222.  Deed,  setting  aside— 

Senerolly.  21  CaL  629;  41  CaL  85:  of  decedent,  sec.  1539;  39  Cal.  638. 
Ijectment,  in— 9  CaL  213;  14  Cal.  465;  18  Cal.  108,217;  22  CaL  513, 645; 
2(i  CaL  272;  32  CaL  176;  35  Cal.  316:  36  Gal.  625;  40  Gal.  294, 299;  41  Cal.  41? 
44  CaL  177;  49  Cal.  137,202;  60  Cal.  314.  Executor,  against— see  Admin- 
istrator. Fiduciary  funds— as  to,  sec.  667».  Foreclosure— sec.  726. 
Infant,  against— 31  Cal.  273.  Joint  debtors,  against— sec.  989.  Mar- 
ried woman— as  to.  see  under  Parties,  sees.  370,  371.  Mechanics' 
liens-sees.  1193,  2194.  Partition— sec.  766.  Partnership— winding  up, 
33  CaL  641.  Receiver— executing  or  securing,  sec.  564,  subds.  8, 4,  and 
notes.  Reference,  on— sec.  644.  Replevin,  in— sec.  667,  and  notes. 
Sureties— on  offlcial  bond,  against.  25  Cal.  621;  29  Cal.  642:  on  appeal 
bond,  subrogation  of,  sec.  1059.  Trespass,  in— 53  GaL  653.  Ttust,  es- 
tablishing—form of,  25  Gal.  317;  34  CaL  614. 

§  665.  When  the  case  is  reserved  for  argament  or  fur- 
ther consideration,  as  mentioned  in  the  last  section,  it 
may  be  brought  by  either  party  before  the  court  for  argu- 
ment. 

Argument— see  sec.  63ii. 

§  666.  If  a  counter-claim,  established  at  the  trial,  ex- 
ceed the  ]ilaintiff 's  demand,  judgment  for  the  defendant 
must  be  given  for  the  excess;  or  if  it  appear  that  the  de- 
fendant is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

Oonnter-claim— generally,  sees.  438, 439 :  dismissal  or  nonsuit,  where 
none,  sec.  681,  subd.  1.  Exceeding  plaintiff**  demand,  see  nnder  Yefr 
diet,  sec  626.  Affirmative  relief-see  sec.  442. 
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§  667.  In  an  action  to  reccrver  the  possession  of  i)er- 
Bonal  property,  judgment  for  the  plaintiff  miy  be  for  the 
t>ossession  or  the  value  thereof,  in  case  a  delivery  cannot 
oe  had,  and  damages  for  the  detention.  If  the  property 
has  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may 
be  for  a  return  of  the  property  or  the  value  thereof,  in  case 
a  return  cannot  be  had,  and  damages  for  taking  and  with- 
holding the  same.  In  an  action  on  a  contract  or  obliga- 
tion in  writing,  for  the  direct  payment  of  money,  rande 
payable  in  a  specified  kind  of  money  or  currency,  judg- 
ment for  the  plaintiff,  whether  it  be  bv  default  or  «ifter 
verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  specified 
therein;  and  in  all  actions  for  the  recovery  of  money,  if 
the  plaintiff  allege  in  his  complaint  that  the  same  was  un- 
derstood and  a^eed  by  the  respective  parties  to  be  pay- 
able in  a  specilied  kind  of  money  or  currency,  and  this 
fact  is  admitted  by  the  default  of  the  defendant  or  estab- 
lished by  evidence,  the  judgment  for  the  plaintiff  must  be 
made  payable  in  the  kind  of  money  or  currency  so  al- 
leged in  the  complaint;  and  in  an  action  against  any  per- 
son for  the  recovery  of  money  received  by  such  person  in " 
a  fiduciary  capacity,  or  to  the  use  of  another,  judgment 
for  the  plaintiff  must  be  made  payable  in  the  kind  of 
money  or  currency  so  received  by  such  person. 

Beplevin  jndgment— form  of,  7  Cal.  668;  33  Cal.  SOS;  45  Cal.  76,  230: 
for  ph»lntur,42CaI.  230:  for  defendant,  dlrectlnsr  return  of  property, 
10  Cal.  878;  13  Cal.  430;  20  Gal.  616;  29  Cal.  312;  ▼erdIct,8CC.G27:  valno, 
correcting  affidavit  of,  sec.  473:  daroat^es  for  detention  or  wltliboldtng, 
9  Cal.  663;  34  Cal.  641;  49  Cal.  813;  53  Cal.  07;  Kelly  v.  McKlbbcn,  Feb. 
21st.  1880,  5  Pac.  C.  L.  J.  38  and  83.  Money  or  currency,  specifiod 
kind  ot^PravUion  construed,  25  Cal.  664;  26  Cal.  46, 6Sl:  27  Cal.  346;  82 
Cal.  112.  Foltotcing contract,  27  Cal.  498;  29  Cal.  278;  33  Cal.  463,  6f)4;  38 
Cal.  243:  46  Cal.  237;  4.)  Cal.  203:  ffold  coin,  25  Cal.  6(>4;  27  Cal.  4^8;  28 
Cal.fl9,2S8;  29  Cal.  278;  81  Cal.  78;  33  Cal.  242,  and  see  Jui>ombnt: 


sec.  1063.  Rubd.  20;  43  Cal.  634.  Judgment,  gold  coin,  28  Cal.  170;  35  Cal. 
»6;  41  Cal.  293;  50  Cal.  90.  280,  523;  51  CaL  75,  210,  554;  52  Cal.  90,  238, 
445.   ^xectf/ton.  sec.  682,  snbd.  4. 

Trust  fand9— Fiduciary  ciMpaeitu,  sec.  1407;  26  Cal.  421;  83  Gal.  557, 
H,    Useqf  another,  28  CaL  288;  33  CaU  399, 650. 


§  668.  The  clerk  must  keep,  with  the  records  of  the 
court,  a  book  to  be  called  the  ''judgment  book,"  in  which 
jadgments  must  be  entered. 

Begister  of  actions— sec.  1052. 

§  669.  If  a  party  die  after  a  verdict  or  decision  upon 
any  issue  of  fact,  and  before  judgment,  the  court  may 


1 
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nevertheless  render  judgtment  thereon*  Such  judgment 
is  not  a  lieni  on  the  real  property  of  the  deceased  party, 
but  is  payable  in  -the  course  of  administration  «n  hiB 
estate. 

Death— fliQi^Btlnn  And  effect  of,  sec.  985  and  notes. 

Death  zStor  ▼erdict—SO  Cat.  40. 

PajraMo  in  conrse  of  fldminlBtrationr-seo  1506*  hbA  see  sec.  1504. 

Before  judgment  entered^-<itCal.  288. 

§  670.  Immediately  after  enterinj?  the  judgment  th^ 
clerk  must  attach  together  and  file  the  following  papers, 
which  constitute  the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  de- 
fendant, tbc  summons,  with  the  affidavit  or  proof  of  ser- 
vice, and  the  complaint,  with  a  memorandum  indorsed 
tlicreon  that  the  default  of  the  defendant  in  not  answer- 
ing was  entered,  and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  i)leadings,  a  copy  of  the  ver- 
dict of  the  jury,  or  finding  of  the  court,  or  referee,  all 
bills  of  exceptions  taken  and  filed,  and  a  copy  of  any 
order  mado  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  judgment.  If  there  are  two  or  more 
defendants  in  the  action,  and  any  one  of  tbem  has  allowed 
judgment  to  pass  against  him  by  default,  the  summons, 
witli  proof  of  its  service  upon  such  defendant,  must  also 
be  added  to  the  other  papers  mentioned  in  this  subdivis- 
ion.   [In  effect  March  9th,  1876.] 

.  Clerk's  powers  and  duties— comity  clerk,  see  Politioal  Codb, 
sees.  4204.  4205:  deptitles,  see  Political  Code,  sees.  865,  41 12-41 14: 
fimctions generally, see  Ministbiual Oppiokrs, sec. 262n;  also,  sec. 
5S5,  siibd-s.  1  and  2, 593, 664. 6(i8, 671-3, 1051, 1052, 2012. 

Judgment  roU^contents,  etc.  18  Cal.  219;  27  Cal.  107;  28  GaL  170, 295; 
SI  Cal.  238:  32  Cal.  172;  34  Cal.  391,611;  36  Cal.  112;  40  CaL  878;  47  CaL 
640;  49  Cal.  308;  53  Cal.  39, 399;  and  see  notes  following. 

SuBDivisioir  1.  Where  no  answer— Summons,  contents  and  prooi 
of  service,  sees.  407.  415,  and  notes:  complaint,  sec.  426  and  notes. 
Bofh  part  qf  Judgment  roll,  Mand  v.  Wear,  Alay  17th,  1^,5  Fac.  C.  L. 
J.  426.   Judgment,  by  default,  sec.  585  and  notes. 

SusmvisiON  2.  Other  cases— P;eadt'ffj7«,  see  sees.  420-47ff.  Veto 
diet,  sees.  624-628.  Findn^ns,  sec.  633n.  Report  of  refereet  Thompson  v. 
Patterson,  April  23rd,  18Ml,APac.  C.  L.  J.  388.  Exceptions,  sec.  648ii; 
sees.  646-653.  Order  on  demurrer-^ee.  636  and  note.  CI angeof  parties, 
sec.  473  and  note:  43  Cal.  306,  Copy  cf  Judgment,  Thomas  v.  Anderson, 
May  26th,  1880. 5  Pac.  C.  L.  *J.  415.  Judgment,  generally,  sec.  577n:  sees. 
577-582:  sec.  664»:  review  of,  pai>er8  on,  68 Cal.  281, 898:  by  defamt,  see 
subd.  1  and  note. 

§  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment, 
under  appropriate  heads,  in  the  docket  kept  by  him;  and 
from  the  time  the  judgment  is  docketed  it  becomes  a  lien 
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upon  all  the  real  property  of  tbe  ^dji^eot  debtor  not  ex- 
empt from  execution  in  the  county,  owned  by  him  at  the 
time,  or  which  he  may  afterward  acquire,  until  the  lien 
ceases.  The  lien  continues  for  two  years,  unless  the  en- 
forcement of  the  judgment  be  stayed  on  appeal  by  the 
execution  of  a  sumcient  undertaking,  as  provided  in  tliis 
Code,  in  which  case  the  lien  of  the  judgment  ceases.  [In 
effect  July  1st,  1874] 

Docketing  jndgment— error  In,  6  Cal.  277 ;  ttme  of,  89  GoL  137. 

Judgment  docket— mcs.  672-^4. 

JndiakentlLen—TowbataUachei,liCaX,4aS;  16  Cal.  181,313;  23  Gal. 
277:  50  Cal.  611.  Effect  <m  attaehmmt  lim-^  CaL  121.  Two  yean*  dth 
ra<fan.lOGal.71;ltf  Cal.  403;  17  Cal.  471;  31  Cal.  305;  46  Cal.  654.  Ap- 
peal tuspendsj  see.  941  et  sen.t  6  Cal.  130;  25  Cal.  337.  ExtinguWted.how, 
13  Cal.  79^   InforeelMure,  16  Cal.  404 ;  25  Cal.  337 ;  28  Cal.  5i0. 


§  672.  The  docket  mentioned  in  the  last  section  is  a 
book  which  the  clerk  keeps  in  his  office,  with  each  page 
divided  into  eight  columns,  and  headed  as  follows:  judg- 
ment debtors;  judgment  creditors;  judgment;  time  of 
entry;  where  entered  in  judgment  book;  np^>eal8.  wlien 
taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.  If  judgment  be  for  the  recovery  of 
money  or  damages,  the  amount  must  be  stated  in  the 
docket  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  char- 
acter of  the  relief  granted  must  be  stated.  The  names  of 
the  defendants  must  be  entered  in  alphabetical  order. 

Docketing  judgment— sec.  671  and  note ;  31  Cal.  293. 

Judgment  docket— what  conatitutes,  88  CaL  893:  sufficient  entry,  SO 
CaL  511. 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
during  office  hours,  for  the  inspection  of  the  public,  with- 
out charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  in- 
spection. 

Public  writings— open  to  Inspection,  sees.  1892, 1898. 

§  674.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  hied  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing  the  judgment  be- 
comes a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterward,  and  be- 
fore the  lien  expires,  acquire.  The  lien  continues  for  two 
years,  unless  the  judgment  be  previously  satisfied. 

Another  countf— filing  transcript  in,  Civil  Code,  sec.  1159:  where 
land  situated,  sec.  400,  ante ;  but  see  sec.  78. 
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Beoording  generaU7'Hwcs.  1165, 11G9, 1170. 

Oontinnance  of  lion— 23  Cal.  40. 

Jnstice's  Oonrtjadgment— abstract  creates  lien«  sec.  900;  and  see  31 
Cal.  223. 

§  675.  Satisfaction  of  a  judgment  may  be  entered  in 
the  clerk's  docket  upon  an  execution  returned  satisfied, 
or  upon  an  acknowledgment  of  satisfaction  filed  witb  the 
clerk,  made  in  the  manner  of  an  acknowledgment  of  a 
conveyance  of  real  property,  by  the  judgment  creditor, 
or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 
record  of  the  judgment,  or  by  the  attorney,  unless  a 
revocation  of  his  authority  is  tiled.  Whenever  a  judg- 
ment is  satisfied  in  fact,  otherwise  than  upon  an  execu- 
tion, tlie  party  or  attorney  must  give  sucli  acknowledg- 
ment, or  make  sucli  indorsement,  and  upon  motion  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it.    [In  effect  July  1st,  1874.] 

Satisfaction  of  jndgmont—  What  constitutes,  8  Cal.  29;  14  Cal.  661 ;  22 
Cal.  173 ;  23  Cal.  94 :  44  Cal.  510 :  apparent  only,  14  Cal.  661 ;  25  Cal.  533 :  33  Cal. 
131 ;  34  Cal.  666:  62  Cal.  345.  £ntrv  off  improperly  stricken  out,  3  CaL 
342:  acknowleuprment,  sec.  179,  subd.  2.  Parties  empowered  to  nive,  cred- 
itor, 2  Cal.  507;  35 Cal.  195;  46  Cal.  70;  49  Cal.  359:  attorney,  48  CaL 632, 
and  see  sees.  283-285. 
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Entry  of  Jndgmem— Time  for  execution  begins  to  nm  firom,  SI  OaL 
418;  90Cal.e21;  HC»L611:  generally,  sec  064,  snd  note. 

Within  flre  fea»-82  OaL  M7:  when  extended,  see.  ewi  changes  In 
statute,  S7  CaL  11. 

Stay  of  execution— l¥hen  proper,  II  CaL  170:  when  Improper,  Llyeiw 

more  v.  Hodgkins,  April  28th,  1880,  i  Pac.  G.  L.  J.  348:  by  ftpjpeal,  sees. 
942n,94:^*94A:  no  extension  ofperlod  for  issuance  b3r,29  Cm.221i  per* 
petual,  when  not  granted,  41  Cal.  263^:  new  trial  as,  28  OaL  68;  and  see  40 
CaL  278. ' 

§  682.  The  writ  of  execution  must  be  issued  in  the 
name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribe'l  by  the  cleric,  and  be  directed  to  the  sheriff,  and 
it  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  and  if 
it  be  for  money,  the  amount  tliereof,  and  the  amount 
actually  due  thereon,  and  if  made  payable  in  a  si^eciiied 
kind  of  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  the  execution  must  also  state 
the  kind  of  money  or  currency  in  which  the  judgment  is 

{payable,  and  must  require  the  sheriff  substantially  as  fol- 
ows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and 
if  sulficient  personal  property  cannot  be  found,  then  out 
of  his  real  property;  or  it  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
any  time  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stat- 
ing such  day,  of  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  judgment,  with  interest,  out  of  such  property. 

3.  If  It  be  against  the  person  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment, 
with  interest,  or  be  disohar^d  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
Bpecilled  kind  of  money  or  currency,  as  provided  in  sec- 
tion six  hundred  and  sixty-seven,  it  must  also  require  the 
Bheriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
rency in  which  the  judgment  is  made  payable,  and  the 
sheriff  must  refuse  payment  in  any  other  kind  of  money 
or  currency;  and  in  ease  of  levy  and  sale  of  the  property 
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of  the  judgment  debtor,  ho  must  refuse  payment  from 
any  purchaser  at  sucli  sale  in  any  other  kind  of  money  or 
currency  than  that  specified  in  tlie  execution.  The  sher- 
iff, collecting  money  or  currency  in  the  manner  required 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entitled 
to  recover  the  same,  the  same  kind  of  money  or  currency 
received  by  him,  and  in  case  of  neglect  or  refusal  so  to 
do,  he  shall  be  liable  on  his  official  bond  to  the  judgment 
creditor  in  three  times  the  amount  of  the  money  so  col- 
lected. 

6.  If  it  be  for  the  delivery  of  the  possession  of  real  or 
personal  property,  it  must  require  the  sheriff  to  deliver 
the  possession  of  the  same,  describing  it,  to  the  party  (en- 
titled thereto,  and  may,  at  the  same  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  re- 
covered by  the  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  ren- 
dered to  be  specified  therein  if  a  delivery  thereof  can- 
not be  had;  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Writ— generally,  see  sec.  bin. 

Style  of  process,  title  of  court— compare  sec.  407n. 

Issnance— improper,  14  Cal.  138:  clerk  refusing,  10  CaL  48^:  without 
docketing  of  Judgment,  proper,  39  Cal.  137. 

Name  of  the  people— 50  Cal.  511. 

Judgment— Following  strictly,  10  Cal.  411. 

SUBDivisioir  1.  Satisfy  the  judgment— see  44  Cal.  520.  Personal 
property  insufficient— C  Cal.  47.  Lien  of  docketed  judgment— see  sw, 
B71;  effect  of  execution  on,  37  CaL  121.  Transcript  of  the  docket 
filed— see  sec.  674. 

SUBDrvisioir  3.  Execution  against  the  person— see  sec.  684f». 

SXTBDivisiolt  4.  Money  or  currency  specified— kind  of,  sec.  667n. 

BUBDivisiov  5.  Personal  property,  delivery  of  possession  of- 
Bee  BBPLEViir,  Judgment  4n,  sec.  667».  Real  property— writs  of 
possession,  restitution,  assistance,  see  sec.  684». 

§  683.  The  execution  may  be  made  returnable,  at  any 
time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judg- 
ment roll  is  filed.  When  the  execution  is  returned,  the 
clerk  must  attach  it  to  the  judgment  roll.  If  any  real  es- 
tate be  levied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  un- 
der his  hand  as  true  copies,  in  a  book  to  be  called  the 
"execution  book/'  which  book  must  be  indexed  with  the 
names  of  the  plaintiffs  and  defendants  in  execution,  alpha- 
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1>etlcaI1;  RtTBiiged.  and  kept  open  at  all  timM  dnrtnB 
office  hours  for  the  inapectlon  o[  the  pablio  mthoal 
chnrge.  It  Is  evldeDce  of  the  cooteuu  o(  the  oriKlniiU 
wbeDCver  they  or  aoj  part  thereof  may  be  deatroy ed  or 
ntuCUaced. 
Sberiff'BntDni-jCiLU.inilCil.K.nTllCll.iaillOL  13t| 


forced  by  awrlcof  exeontion;  and  If  the  juilgmeot  direct 
that  the  defeDclnnt  be  arreated,  the  execution  may  issue 
agaiDHt  the  ptraoa  of  the  judf^meut  debtor,  after  the 
rciium  of  an  uiecution  agaloBt  bii  property  uaaatisHed  ilk 
trliole  or  part.  When  tbe  judf^ueut  requires  tlieiialeof 
property,  tba  same  may  ba  enfurcad  by  a  writ  reciting 
Bucb  judgment  or  tbe  material  parts  thereof,  and  diiectlng 
tbe  proper  oiSeer  tonxecutetbe  judgment,  liy  makiuf^  the 
Bftle  and  applyiog  tba  proceeds  In  conformity  therewith. 
■\Vben  iha  judgment  requires  the  perfocmHoce  of  any 
other  net  thnn  as  above  deeignated,  a  certified  copy  of  the 
judgment  may  be  served  upon  the  party  against  wliom 
the  same  is  rendered,  or  npna  tbe  peraon  or  officer 
required  tliereby  or  by  law  to  obey  tha  same,  and  obedi- 
ence thereto  may  be  enforced  by  the  court.  [In  effect 
July  1st.  1874.1 


BxecoUon  against  the  parun— lo  CaL  til  i  H  c 
prtsODGr.  sees.  IIU-IIM. 
Sale  of  pTOpsity— we  MC  m  tt  leq. 
Ferformanos  of  aar  otluT  ssl— Enforcing  ol 


ranU(m,aeD.ll)].  ataini— toprapertjse: 
«nis  oi-see  Fo&u  or.  OonBlbntion- 
ivs.  uouuii-iuxiuuiuaaedisee.ssT.  Oons,  foe— McB.l<nt.  lost, 
■  Cal.  tl?i  It  CM.  £31.  DBath-ot  party,  ^ter,  see.  aw.  and  i 
Dinctod-boir,  aee.  (tS.  l)lspaiHSaBd— vlia  tai^  be,  K«.  «a4a. 
,   ..       — »  IJTT,  Siij,  ate.  Bn  mai 
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•tle.of  rsaltar*:ne  Cdioss,  ix.  Enfoioemaat  of  judgment  toy<-8ec.  681. 
Enjoining— 16  CaL  200;  Aod see  IirjuiroTiON,  sees.  5:25^533.  £Tiction~ 
sec.  709.  £zemption8<-«'ec.  690.  and  notes.  Foreclosure— seo.  726;  90 
Cal.  621 :  and  see  Assist ahcb,  Writ  of.  Form— sec.  682,  and  notes. 
Grossy  in— eale  of  realty,  see.  604ii.  Impeaching  sale— sec.  694fi.  In- 
demnit/— sec*.  689,  and  note.  Irregnlarit7  in  sale— see  Imfbachiko; 
also  sec.  70S,  and  note.  Issnanoe— manner  of,  sees.  682,  687:  after 
death  of  party,  sec.  686.  Time  for— see  that  bead.  Judgment— fol- 
lowinff,  sec.  682,  and  note;  enforcing,  sec.  684.  Leasehold— Absoluto 
sale  of,  sec  700.  Levy— sec.  688,  and  note,  sec.  69in.  Leviable  inter- 
est—sec.  681*.  Mandamuft— in,8ee.l03A,  Manual  delivery— propertjr 
capable  of,  sees.  684,688;  property  not  capable  of,  sec*  688.  Mortgage- 
sec  701 ,  subd.  2t  note ;  and  see  Fo  tiEOLOSUiua.  Notice  of  sale— sees.  692» 
693,  and  notes.  Order  for  payment— of  money  by  court,  on,  sec.  1007* 
Person,  against  the— sec.  684n.  Personal  property— see  Tbopebtt. 
Possession— obtaining,  see  under  Fbopebtt,  Personal  and  Real; 
writ  of,  sec.  684ii.  Property— liable  to,  sec.  688,  and  note.  Exempt, 
see  EzracPTloira.  Personal  levy,  see  that  head:  sale  of,  sec.  6S4,  and 
see  THIS08  IN  AoTlOH :  obtaining  possession  of, sec.  682, subd.  5,  note : 
purchase,  sees.  608,  609.   Jieal,  sale,  sec.  694:  purchase,  sec.  700:  levy, 


see  under  Pbopbbtt.  Recalling— 31  Cal.  170.  Receiver— In  aid  of, 
sec  664,  subd.  4.  Redemption— sees.  701-705:  certificate  of,  see  Gsb- 
tifioatb:  method  of.  sees.  702,  703.  70A:  money  for,  sec.  70S»;  also, 
sees.  702,704:  parties  who  may  effect,  soc.  701  n:  papers  for,  sec.  7G6, 
and  notes :  time  for,  sec.  702n,  sec  703.  Redemptloner— sec.  701,  subd. 
>.  Rents  and  Profits— sec.  707,  and  note.  Requirements  in— sec.  683, 
and  notes.  Restitution^  writ  of— sec.  684n.  Return  of— sec.  683,  and 
note  Reviving— sec 685».  Salesr-«onducted  how, sec. 694, and  notes: 
see,  also.  Bids,  Cbbtivioatb,  Impeachti7o,  Ibreoitlabity,  No- 
tice. riTBCHASEB,  REDEMPTION,  SllEBlFF'S  PB£D,  etC.  Satis- 
fied judgment  on— 25  Cal.  53d;  41)  Cal.  359;  and  sco  Quashing.  Set- 
ting aside— 8  Cal.  130.  Setting  ofir-42  Cal.  110.  Sheriif's  deed— sea 
703n.  Sherififs  duties-as  to,  sec.  682, 691,  and  notes.  Sheriff's  jury- 
sec  688n.  Stay  of— sec  681n.  Subrogation— sec  IQQn.  Supplement- 
ary proceedings— sees.  714-721:  application  for,  sees.  714, 715:  chiurao- 
ter  of,  sec.  714n:  contempt,  sec  721:  examination,  sees.  717,  718:  gar- 
nishee, answer  of,  sec  717:  order  for,  sec  714. 715:  result  of,  sees.  719, 
720.  Suspending— 31  Cal.  170.  Things  in  action— disposition  of,  sec 
691n.  Time  for-secs.  681, 695,  and  notes.  Title  aoouired— by  oertift> 
cate  of  sale,  sec  700n:  by  sheriff's  deed,  sec.  703n.  vacating— 41  CaL 
626,  and  see  Setting  Aside.  Venditioni  exponas— writ  of,  8  CaL 
165:  48  Cal.  183.  Vessels,  against-sec  824.  Void— and  voidable,  38 
Cal.  372.  Waste— sec.  706,  and  note.  Writ  of— how  carried  into  effect, 
sec.  691  et  seq.  Writs— of  assistance,  restitution,  etc.,  see  those  heads. 

§  685.  In  all  cases  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion,  or  by  jud^irment 
for  that  purpose,  founded  upon  supplemental  pleadings. 

Reviving  ezecQtion— 6  Cal.  512;  37  CaL  11:  formerly  apxdicabie, 
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Wherever  writ  nnaatMled, 39  CaL  237 :  sefn  /atku,  tctm&t  metluKU SI . 
Cat.  123;  and  seo  sec.  802. 

On  motion— 17  CaL  270;  47  CaL  038. 

Bnpplemental  pleadings— gen®nll7»  aM.  461  nd  notaa. 

e686.  Notwlthstandinff  the  death  of  a  party  aftef  the' 
gment,  execution  thereon  may  be  issued,  or  It  may  be< 
enforced  as  follows : 

1.  In  ease  of  the  death  of  the  judgment  creditor,  upon: 
the  application  of  his  executor,  or  administrator,  or  suc-- 
cessor  in  interest; 

2.  In  case  of  the  death  of  the  Judgment  debtor,  if  the- 
judgment  be  for  the  recoTery  of  real  or  personal  property, . 
or  the  enforcement  of  a  lien  thereon. 

Deith  of  party-reflect  on  action,  sec.  389  andnotess  Judgment  after, . 
sec.  668:  execution  after,  sec.  1505;  60  CaL  289. 

SUBDiYisios  1.  See  note,  supra, 

SUBDiYisiov  2.  Real  or  personal  propertfyrecoTtrf  of— see  see. 
tt3,  snbd.  &.  Attachment  oases— not  included,  60  Cal.  965. 

§  687.  Where  the  execution  is  against  the  proper^  of 
the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  county  in  the  State.  Where  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  the 
sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued,  at  the 
same  time,  to  different  counties. 
Any  connty— in  tbe  State,  process  extends  to,  see.  78. 

§  68&  All  goods,  chattels,  moneys,  and  other  property, 
both  real  ana  personal,  or  any  interest  therein  of  the 
judgment  debtor,  not  exempt  by  law,  and  all  property 
an<rrights  of  property  seized  and  held  under  attachment 
in  the  action,  are  liable  to  execution.  Shares  and^  inters 
ests  in  any  corporation  or  company,  and  debts  and  credits,, 
and  all  other  property,  both  real  and  personal,  or  an  j 
interest  in  either  real  or  personal  property,  and  all  other 
property  not  capable  of  manual  delivery,  may  be  attached 
on  execution,  in  like  manner  as  upon  writs  of  attach- 
ment. Gold  dust  must  be  returned  by  the  officer  as  so 
much  money  collected,  at  its  current  value,  without  ex- 
posing the  same  to  sale.  Until  a  levy,  property  is  not 
affected  by  the  execution. 

l^perty  liable  to  execution— CTko^te//.  portable  property,  custody 
of,  7  Cat.  649:  attached  property,  seesoc.  650.  Interest,  trust.  82  Cal.  926: 
partner's,  etc..  lO Cal.  9i8;  12  Cal.  191 ;  43  Cal.  238;  62  CaL  617 :  pledgor's, 
U  Cal.  601 :  indgmcnt  debtor's,  1  Cal.  123;  9  Cal.  454;  12  CaL  226;  19  Cal. 
199;  24  Cal.  4l9:  good  will.  Civil  Cofle,  sees.  992, 993.  Contr<tetSf  contin- 
gent and  complicated,  13  CaL  IS:  Judnneut,  7  Cal.  187:  franchise,  Civil 
COdo,  sees.  888-993;  but  contra  beforeX^ode,  6  CaL  471 ;  7  CaL  286;  'i4  CaL 

Cods  Civ.  Pboo.— 9S« 
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««74.  iibMertBari:titen,seeaTflOod0,8ec^lsa-438l:17Gia.4OS;47Cal. 
43S:  separate  propcrtjr  of  wife,  not  liable,  ID  CaL  9;  21  CaL98:  and  as  to 
aolo  trader's,  see  sees.  1811-1822. 

Z«eT7— lien  of  execution  dates  froin«6  CaL  196;  38  CaL  SO;  42  CaL  829; 

•  andseol4CaL47:  generally,  see  sec  GBIii. 

§  689.  tf  the  property  levied  on  be  cl^iimed  by  a  third 
person  as  his  property,  the  sheriff  may  summon  from  his 
-county  six  persons  qualified  as  jurors,  between  the  par- 
ities, to  try  tho  validity  of  the  claim.    He  must  also  give 
notice  of  tlie  claim  and  of  the  time  of  trial  to  the  plaintiff, 
who  may  appear  and  contest  the  claim  before  tho  jury. 
'  The  jury  and  tho  witnesses  must  bo  sworn  by  the  sheriff, 
and  if  their  verdict   be  in  favor  of  the  claimant,  the 

•  sheriff  may  relinquish  tho  levy,  unless  the  judgment 
creditor  give  him  a  suClcicnt  indemnity  for  proceeding 
thereon.  The  fees  of  the  jury,  tho  sheriff,  and  the  wit- 
nesses must  be  paid  by  the  claimaut,  if  the  verdict  be 
against  him;  otherwise,  by  the  plaintiff.  Each  party 
must  deposit  with  the  sheriff,  before  the  trial,  the  amount 
'Of  his  fees  and  the  fees  of  tho  jury,  and  the  sheriff  must 
pay  the  same  to  the  prevailing  party. 

Olained  by  third  person — ^notice  and  demand,  1  CaL  180;  6  CaL  48, 
513:  10 CaL  172:  13 CaL  73;  23 Gal. 353;  aSCaLSH;  30 CaL  190;  38CaL533; 

Sheriff*a  jnrf— Terdlct  no  protection  to  officer,  10  CoL  189;  28  CaL  122. 

Sofflcient  indemnity-^  Cal.  227;  15  CaL  75;  IS  Cal.  623;  33  CaL  23;  36 
Cal.iM;  wbcro  ftevoml  executions,  8  CaL2J7;  13  Cal.  621;  34  Cal.  629: 
tonmiary  remedy  against  sureties  ou  bond,  sec.  1053,  and  notes. 

§  690.  The  following  property  is  exempt  from  cxeca- 
■tion,  except  as  herein  otherwise  specially  provided : 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two 
hundred  dollars,  belonging  to  tho  jud^ent  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture 
belonging  to  the  judgment  debtor,  including  one  sewing 
•machine,  stoves,  stove  pipes,  and  furniture,  wearing  ap- 
parel, beds,  bedding,  and  uedsteads,  hanging  pictures,  oil 

Eaintings,  and  drawings  drawn  or  painted  by  any  mem- 
er  of  the  family,  and  family  portraits  and  their  neces- 
sary frames,  provisions  actually  provided  for  individual 
or  family  use  sufficient  for  three  months,  and  three  cows 
and  their  sucking  calves,  four  hogs  with  their  sucking 
pigs,  and  food  for  such  cows  and  hogs  for  one  month ; 

3.  The  farming  utensils  or  implements  of  husbandry 
of  the  judgment  debtor;  also,  two  oxen,  or  two  horses,  or 
two  mules  and  their  harness,  one  cart  or  wagon,  and  food 
for  such  oxen,  horses,  or  mules  for  one  month ;  also,  all 
seed,  grain  or  vegetables  actually  provided,  reserved,  or 
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on  hand  for  the  purpose  of  planting  or  sowing  at  any  time 
-vrithin  the  ensuing  six  months,  not  exceeding  in  value  the 
sum  of  two  hundred  dollars,  and  seventy-fiye  bee-hives». 
^tnd  one  horse  and  vehicle  belonging  to  any  person  who  is 
maimed  or  crippled,  and  the  same  is  necessary  in  his  bus- 
iness; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  nec- 
essary to  carry  on  his  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instruments 
and  chest  of  a  surgeon,  pliyaician,  surveyor,  or  dentist, 
necessnryto  the  exercise  oi  their  profession,  with  their 
l)rofessional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys,  judges,  ministers  of 
the  gospel,  editors,  school  teachers,  ana  music  teachers, 
andthelr  necessary  office  furniture;  also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in 
giving  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  and  office  furniture  of  a  searcher  of  records, 
necessary  to  be  used  in  his  profession ; 

6.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
value  the  sum  of  five  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments, and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  tne  aggregate 
sum  of  tive  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  such  horses,  mules, 
or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear,  aud 
also  his  mining  claim  actually  worked  by  him,  not  exceed- 
ing in  value  the  sum  of  one  thousand  dollars; 

(J.  Two  horses,  two  oxen,  or  two  mules,  and  their  har- 
ness, and  one  cart  or  wagon,  one  dray  or  truck,  one  coupd, 
one  hack  or  carriage  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster,  or  other  laborer  habitually  earns  his 
living,  and  one  horse  with  vehicle  and  harness,  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
mmister  of  the  gospel,  in  the  legitimate  practice  of  his 
profession  or  business,  with  food  for  such  oxen,  horses, 
or  mules  for  one  month; 

7.  Poultry  not  exceeding  in  value  twenty-five  dol- 
lars; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  it 
api>ears  hy  the  debtor's  affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family  residing 
in  this  State,  supported  in  whole  or  in  nart  by  his  labor; 
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Irat  where  debts  are  incomd  by  any  saeb  penon.  or  his 

wife  or  f amfly,  for  the  oomxnon  neoessaiies  of  life,  the 

•one-half  of  each  earnings  above  mentioned  are,  neverthe- 

less,  subject  to  execution,  garnishment,  or  attachment  to 

-satisfy  debts  so  incurred; 

9.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  incorporated,  not  exceeding  in  Talue  one 
thousand  dollars,  if  the  person  holding  the  shares  is  not 
the  owner  of  a  homestead  under  the  laws  of  this  State. 

■  All  the  nautical  instruments  and  wearing  apparel  of  any 
rmaster,  officer,  or  seaman  of  any  steamer  or  other  vea* 
«el; 

10.  All  moneys,  benefits,  privileges,  or  Immunities  ao- 
•cruing  or  in  any  manner  £^owing  out  of  any  life  insur- 
ance on  the  life  of  the  debtor,  if  the  annual  premiuma 
paid  do  not  exceed  five  hundred  dollars; 

11.  All  tire  engines,  hooks  and  ladders,  with  the  carts^ 
"trucks,  and  carriages,  hose,  buckets,  implements,  and  ap- 
jtaratus  thereunto  appertaining,  and  all  furniture  and 
imiforms  of  any  tire  company  or  department  oiganized 
vnder  any  laws  of  this  State; 

12.  All  arms,  uniforms,  and  accoutrements  required  by 
law  to  be  kept  by  any  person,  and  also  one  gun  to  be  se- 
lected by  the  debtor; 

13.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furni- 
ture, books,  papers,  and  appurtenances  belonging  and 
pertaining  to  the  jail  and  public  offices  belonging  to  any 
county  or  to  any  city  and  county  of  this  State,  and  all 
cemeteries,  public  squares,  parks,  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of 
fire  departments  and  military  organizations,  and  the  lots 
aiid  grounds  thereto  belonging  and  api^ertaining,  owned 
or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
stich  town  or  city  to  health,  ornament,  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized  un- 
der the  laws  of  this  State. 

No  article,  however,  or  species  of  property  mentioned 
in  this  section,  is  exempt  from  execution  issued  upon  a 
judgment  recovered  for  its  price,  or  upon  a  judgment  of 
foreclosure  of  a  mortgage  thereon.    [Approved  April  1st, 

loio.J 

Object  of  eac«mptioxift-W  CaL  S8S. 

Beiznre  of  exempt  property— liability  for,  99  CaL  700:  county  rev^ 
nnes,  8  Cal.  62;  and  see  10  CaL  404. 

Leviable  propovty-eec.  688n:  ferryboat,  23  CaL  257:  mining  claim*  9 
CaL  137;  13  Cal.  56;  22  Cal.  U5. 
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SimDTYisioir  1.   Ohairs,  tal>let,  eto.-«  Cal.  184. 

SUBDiviBiov  2.  Nocassarjr  fomitara^U  GaL  266;  18  OaL  181. 

SUBDi  visioir  3.  Hones  on  £um— «  CaI.  881. 

8i7Bi>Tvi8iov  4.   Tools  of  Workman— W  CaU  884. 

SiTBDivMioir  5.  Mining  apparatus,  83  CaL  384. 

SuBDiYiBiQV  8.  Vehicle  in  nse,  etc—two  borses,  S2  GaL  804;  28 
Cal.  82:  43  CaL  233:  two  mulos.  10  CaL  308:  harness,  48  GaL  238;  wagoa, 
6Cal.4l8;  43  Cal.  238:  teamster.  34  CaL  302:  other  laborer,  34  Cal.  802:  li»> 
bitnaUy  earns  his  llvtuff,  84  GaL  302;  Forsyth  f.  Bower,  A  Pac.  G.  L.  J. 
S37. 

8ITBDTTI8IOV  9. '  Bottestead  rig^t— what,  37  CaL  98. 

BiTBDiviaiolr  lOi  Xnsnranoe  poHcj— 86  CaL  543  (before  Aindt  1878); 
41Cal.3a3. 

§  691.  The  sheriff  must  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  levyiug  on  a  snfH- 
cient  amount  of  proiterty,  if  tliere  be  suf&cient,  collecting 
or  selling  the  things  in  action,  and  selling  the  other  prop- 
erty, ana  paying  to  the  phiiutiff  or  his  attorney  so  much 
of  the  proceeds  as  will  satisfy  tlie  judgment.  Any  ex- 
cess in  tlie  proceeds  over  the  judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  tiie  court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing 
costs  withiu  the  view  of  the  sheriff,  he  must  levy  only  on 
suf'h  part  of  the  property  as  the  judgment  debtor  may 
indicate,  if  tlie  property  indicated  be  amply  sufficient  to 
satisfy  the  judgment  and  costs.    [In  effect  July  1st,  1874.] 

Sheriff  must  execute  writ -Political  Code,  sec.  4180;  1  Cal.  104;  49 
Cal.  IMI .  Oiticr  to  pi-oceed,  21)  CaL  (i(i4 ;  4.)  Cal.  351 ;  50  Cal.  478.  Apparent 
pMsessiolt  as  ffuide,  tf  Cal.  4J ;  12  Cal.  73, 226.    Writ  fully  executed,  iCal.  25. 

Jj/ery-^laen  af  execution  dates  from,  see  sec.  688fi.  As  satisfaction,  6 
CaL  tn5:  32  Cal.  131.  Afode  of,  7  GaL  54»;  12  Gal.  469:  25  Cal.  555;  49  CaL 
65J;  and  coiunare  14  Cal.  47;  sec.  542,  aud  notes.  Attaches  to  what,  see 
rBOPJSRTT  LiABLB  TO  EZBOUTION,  sec.  688n.  On  lands,  87  CaL  122; 
88  CaL  Mi). 

Leviable  hitere8t--see.  OSSn;  41  CaL  325;  42  Gal.  646. 

Things  in  action— See  Interest ,  Contracts,  under  Fbopxbtt  Liable 
TO  EXBCUTIOX.  sec.  68ta:  18  Cal.  436;  34  Cal.  81 :  collecthiff,  sees.  544, 
716:  1  Cal.  104:  partner's  interest,  Jones  v.  Thompson,  12  CaL  191;  62 
CaL  617;  and  generally,  see  13  Gal.  626;  43  CaL  119. 

Selling  property— sec.  694  et  seq. 

Paying  over  proceeds— Political  Code,  sec.  4181;  6  GaL  195:  10  GaL 
486;  21  Cal.  170:  surplus,  40  Cal.  408:  labor  claims,  sec.  1206. 
Judgment  debtor— indicating  property  to  be  levied  on,  6  GaL  47. 

§  692.  Before  the  sale  of  property  on  execution,  notice 
thereof  must  be  given,  as  follows: 
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1.  In  case  of  perishable  property:  by  posting  written 
notice  of  the  time  and  place  of^sale  in  three  pablic  places 
of  the  township  or  city  where 'the  sale  is  to  take  place, 
for  such  time  as  may  be  reasonable,  considering  the  char* 
acter  and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  posting^  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  tot  not  less  than  five 
nor  more  than  ten  days; 

3.  In  case  of  real  property:  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days,  in 
three  public  places  ot  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county, 
if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  tp 
be  sold  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  several  notices  required  by  this  section 
must  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  which  must  be  the  same  as 
that  specified  in  the  judgment.    [In  effect  July  1st,  1874.] 

Sale  of  Teasels,  notice  of— ftecs.  824, 827. 

Sale  without  notice— see  sec.  693. 

SmiDiyisioir  l.  Perishable  property— sale  under  attachment,  sec 
547. 

SiTBDi VISION  4.  Specified  kind  of  money— see  see.  682;  sulkL  4, 
and  notes. 

§  693.  An  officer  selling  without  the  notice  prescribed 
by  the  last  section  forfeits  five  liundred  dollars  to  the  ag- 
grieved party,  in  addition  to  his  actual  damages;  and  a 
person  willfully  taking  down  or  defacing  the  notice  posted, 
if  done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  forfeits  five 
hundrea  dollars. 

Wantof  notice— remedy  for,  seal.  47;  17Cal.G26:  aggrieved  party, 
22Cal.263. 

§  694.  All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  nigliest  bidder,  between  the  hours 
of  nine  in  the  morning  and  five  in  the  afternoon.  After 
sufficient  property  has  been  sold  to  satisf  v  the  execution, 
no  more  can  be  sold.  Neither  the  officer  holding  the  exe- 
cution nor  his  deputy  can  become  a  purchaser  or  be  inter- 
ested in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  property,  capable  of  manual  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  and  be  sold 
in  such  parcels  as  are  likely  to  bring  tlie  highest  price; 
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and  when  the  sale  is  of  real  property,  consisting  of  sey- 
eral  known  lots  or  parcels,  they  must  be  sold  separately; 
or^  when  a  portion  of  such  real  property  is  claimed  by  a 
thiid  person,  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold.  The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  prop* 
erty,  real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff 
most  follow  such  directions. 

Statute,  directoi7-l8  Cal.  654. 

Pablicity  of  sale— 12  CaL  192. 

Anctionaer— sheriff  as,  PoUtlcal  Code,  see.  329L 

Sheriff  de  facto— sale  by,  17  Cai.  638. 


9  Cal.  3()6:  bona  fide. 83  Cal.  872. 

Real  property— Sale  in  gross,  6  Cal.  47;  11  Cal.  14;  21  Cal.  06;  01  CaL 
653;  Vigourex  v.  Hurpby.  March  Itthy  1880, 5  Pac.  C.  L.  J.  176. 

Impeaching  aale—lrregolarity,  for,  7  Cal.  160;  18  Cal.  436;  23  Cal.  226. 
Vigourex  V.  Murphy,  cited  «»pra:  void  Judgment,  under,  6  Cal.  662;  86 
Gal.  4:28:  sheriff's  return, not iMsis  for,  5  Gal.  53;  tt  Cal.  277;  38  Cal.  649 1 
for  fraud,  23  CaL  850. 

§  695.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  officer  may  again  sell  the  property  at  any  time  to 
the  nijshest  bidder,  and  if  any  loss  oe  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe- 
tent jurisdiction.    [In  effect  July  1st,  1874.] 

Purchase  money  not  paid— where  balance,  5  CaL  66:  refusal,  6  CaL 
91 ;  8  CaL  21 :  failure  prevents  recoi«iy  against  sheriff,  22  CaL  268. 
BecoTory  firom  bidder— 0  CaL 08;  22  CaL  611. 
Relief  firom  porohase— 16  CaL  580. 

§  696.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent 
bid  of  such  person.    [In  effect  July  1st,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con- 
strued to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay* 

§  698.  When  the  purchaser  of  any  personal  property, 
capable  of  manual  deliyery,  pays  the  purchase-money, 
the  officer  making  the  sale  must  deliyer  to  the  purchaser 
the  property,  and,  if  desired,  execute  and  deliyer  to  him 


\ 


§§  €99*701  TRB  ESBCunoK,  260 

\  a  certificate  of  the  sale.    Such  certificate  conTeys  to  the 

purchaser  all  the  right  which  the  debtor  had  in  sticli  prop- 
erty on  the  day  the  execntion  or  attachment  was  levied. 
Certificate  of  nle— «ee  next  section. 

§  699.  When  the  purchaser  of  any  personal  property, 
not  capable  of  manual  delivery,  pays  the  purchase-money, 
tlieoflicer  making  the  sale  must  eitecute  and  deliver  to 
tlie  purchaser  a  certificate  of  sale.  Such  certificate  con- 
veys to  the  purchaser  all  the  right  which  the  debtor  liad 
in  such  property  on  the  day  the  execution  or  attaclmient 
was  levied. 

Oertiflcate  of  8al!»-teiider'uimoeea8Bry,5CaLM;  9GaL8l. 

§  700.  Upon  a  sale  of  real  property,  the  purchaser  is 
substituted  to  and  acquires  all  tue  right,  title,  interest, 
and  claim  of  the  judgment  debtor  thereto:  and  when  the 
estate  is  less  than  a  leasehold  of  two  years'  unexpired 
term,  the  sale  is  absolute.  In  all  other  cases,  the  proi>- 
erty  is  subject  to  redemption,  as  provided  in  this  chapter. 
£lic  officer  must  give  to  the  purchaser  a  certificate  of  sale, 
containing — 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  iwtid; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  wiriuli  the  sale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certificate  must  also  show  the  kind  of  money 
or  currency  in  which  such  redemption  may  be  made, 
which  must  be  the  same  as  that  specified  in  tlie  judgment. 
A  duplicate  of  such  certificate  must  be  filed  by  the  ofiicer 
in  the  office  of  the  recorder  of  the  county. 

PnrchaBer  at  sale— for  plaintiff,  4;  Cal.  520:  lien  of,  9  Gal.  117. 

Title  acquired  hj  sale— tliroush  certificate,  4  Oal.  196;  9  CaL  392;  It 
CaL  529;  26  Cal.  &»:  30  Cal.  135;  31  CiU.  301, 591 :  36  Cal.  8S0;  38  Cal.  423. 
426.428:  ffenerallf,  9  Cal.  117,365;  12  Cal.  128;  14  CaL  667;  17  CaL  45;  21 
CaL  220;  38  Cal.  426, 428;  41  CaL  325. 

Absolute  sale  of  leasehold— 31  CaL  299. 

Subject  to  redemption— 2  CaL  595;  6  Cal.  173;  9  Cal.  365;  11  CaL  307; 
15  Cal.  516;  21  Cal.  108;  22  CaL  650;  23  CaL  16;  38  Cal.  428;  49  CaL  221. 
Oertlfloate^where  sale  on  credit,  51  Cal.  8 :  aaidgnment  of,  30  GaL  1& 
Speoifled  kind  of  money-sec.  682,  subd.  4,  and  notes. 
Duplicate  of  oertifioate  filed— 31  Cal.  293. 

§  701.  Property  sold  subject  to  redemption,  as  provided 
in  the  last  section,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest: 
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li  The  judgment  debtor,  or  his  suceeiaor  in  interest,  in 
the  whole  or  any  part  of  the  property ; 

2.  A  creditor  Having  a  lien  by  judgment  or  mortgage  on 
the  property  sold^or  on  some  share  or  part  thereof,  sub- 
sequent to  that  on  which  the  property  was  sold.  The  per* 
sons  mentioned  in  the  second  subdivlBion  of  this  section 
are,  in  tiiia  cliapter,  termed  redempUoners. 

Bedei&ption«-moao  of,  see,  702  et  seqj  effect  of,  IS  Cal.  79. 

SimnrviBioir  l.  Judgment  debtor,  ete.  At  Cal.  us. 

SUBDiviBiON  i.  Judgment  creditor-redemption  by,  tee.  180ft;  t 
Cal.  5C5;  V  Cal.  1»3.    Mortgage,  0  GaL  S66;  1ft  CaL  ftl6;  53  CaL  77. 

Snbsoqnent  Uen~21  CaL  H)8. 

Parties  entitled  to  redeem— sees.  846,  947s  S  CaL  187;  4  Cal.  127;  t 
Gal.3(>»;  lOCoLMi;  14  CaL  M;  1ft  CaL  fiOS;  Itt  CaL  860;  21  CaL  106;  21 
CaL  16;  3ft  Cal.  713;  86  CaL  890;  40  CaL  221. 

§  702.  The  judgment  debtor,  or  redemptioner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
six  months  after  the  sale,  on  paying  the  purchaser  the 
nmouut  of  his  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  togetlier 
with  the  amount  of  any  assessment  or  taxes  which  the 
purcliaser.  may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien,  with  interest.  [Approved 
February  15th,  1876.] 

Judgment  debtor-sec.  701,  subd.  1;  47  CaL  9SL 

'  Redemptioner— sec.  Ttll,  subd.  2:  62  Cal.  644. 

Within  six  months— 21  CaL  892:  one  year  for  redemptioa  of  fran* 
ciblso,  Civil  Code,  sec.  392. 

Amount  required  for  redemption— 3  Cal.  299;  11  CaL  14;  14  Cal.  559; 
17  CaL  476;  37  Cal.  121;  23  Cal.  64;  47  Cal.  147:  money,  kind  of, 4  Cal.  127; 
26 CaL 655;  4ft Cal.  189:  payment uuder  protest, 0 CaL 366;  14  Cal. 232. 

'  Amount  of  taxes— 13  Cal.  609;  47  Cal.  82. 

§  703.  If  property  he  so  redeemed  by  a  redemptioner, 
another  redemptioner  may,  within  sixty  days  aiter  the 
last  redemption,  again  redeem  it  from  the  last  redemp* 
tioner,  on  paying  the  sum.  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,  and  in  addition  the  amount  of 
any  Hens  held  by  said  last  redemptioner  prior  to  his  own, 
witl)  interest;  but  the  judgment  under  which  the  property 
was  sold  need  not  be  so  paid  as  a  lien.  The  property  mav 
be  again,  and  as  often  as  a  redemptioner  is  so  disposed. 


redeemed  from  any  previous  tedemptloner.  wJtbio  nlxtj 
days  after  tlie  lost  redemption,  ou  paylug  the  Bitm  paid 
on  the  last  rireTioua  redemption,  with  four  fwr  cent, 
tbereon  in  addition,  at)il  t lie  amount  of  any  aASeaaracntB 
or  taxes  wllioti  ttie  last  previous  redemptioner  paid  ufter 
tlie  tedsmntlon  by  him,  with  iDtcreat  thereon,  and  the 
nmount  of  any  liens,  other  tban  the  Judgineut  under 
which  tbe  property  was  sold,  held  by  the  last  redemp- 
tioner  previous  to  bis  own,  with  interest  Written  Dotice 
of  redcmptina  muat  be  given  to  tbe  sheriff,  and  a  dupll- 
— ''B  Jiled  with  the  recorder  of  the  county;  and  if  any 

3uts  are  paid  by  the  redomptioner,  or  if 

s  any  lien  otbcr  than  that  upon  wliicli 

~  s  made,  notice  thereof  must  in  like 

■  jBbetifl,  and  illed  with  the  recorder; 


and  if  huuIi  notice  be  not  Hied,  the  property  may  b< 
deemed  wilbout  paying  aucli  tax.  asaessment,  or  lien,    ii 
lO  redemption  be  made  iritliin  six  months  after  the  sale. 


the  purcbaspr,  or  his  assignee,  is  entitled  to , 

or,  If  so  rciloemed,  whenever  Bii:ty  days  have  elapaed, 
and  no  other  redemption  has  been  made,  and  notice 
thereof  givea,  and  the  time  for  redemption  has  expired, 
tbe  luat  redemptioner.  or  bis  assignee,  la  entitled  to  \\ 
Bheriff'B  deed;  but  in  all  cases  tbe  judgment  dnbl«r  shall 
liave  the  entire  period  of  six  months  from  the  date  of  llio 
sale  to  redeem  the  properly.  If  the  jadgmeni  debtjir  re- 
deem, he  must  make  the  same  paymeuts  as  ace  required 
to  effect  a  redemption  by  a  redemptioner.  If  tbe  debtor 
redeem,  the  effect  of  tba  sile  is  terminated,  and  he  Is 
restored  to  bis  estate.  Qpau  a  redemption  by  the  debtor, 
tbe  person  to  whom  tbe  payment  is  made  must  execute 
and  deliver  to  him  a  certificate  of  redcmplion,  acknowl- 
edged or  proved  before  au  oi&cer  autboiized  to  take  ac- 
knowledgments of  conveyances  of  real  property.  Such 
certiUcate  must  be  filed  and  recorded  in  the  olllce  of  the 
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Oertiflcate  of  redemptions-filed,  tl  CaL  JOl :  recorded,  see  Political 
Code.  sec.  4334 :  inymeut  of  taxes,  17  CaL  476. 

Stun  paid  on  aach  laat  redemption— see  Axoukt  Bsquibsd  fob 
BKDBUPTioir,  sec.  702ii. 

§  704.  The  payments  mentioned  in  tbe  last  two  seo- 
tions  may  be  macle  to  the  purchaser  or  redemntioner,  or 
for  him,  to  the  otflcer  who  made  the  sale,  when  the 
judgment  under  whieh  the  sale  lias  been  made  is  payable 
in  n  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  mone7*-see  sec.  j5S3,  subd.  4,  and  note;  26  CaL  695* 
and  c<Mnpare  S8  CaL  242. 
Tender  eqtdTalent  to  payment— 17  CaL  476;  37  Cal.  233;  ft3  CaL  77. 

§  705.  A  redemptioner  must  produce  to  the  officer  or 
person,  from  whom  he  seeks  to  redeem,  and  serve  with 
liis  notice  to  the  sheriff  : 

1.  A  copy  of  the  docket  of  tlie  iudgment  under  which 
]ie  claims  the  right  to  redeem,  certitied  by  the  clerk  cf  the 
court,  or  of  the  county  where  the  judgment  is  docketed, 
or  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of 
tlie  record  thereof,  certilled  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  liis 
chiim,  veritied  by  the  affidavit  of  himself,  or  of  a  sub- 

'  scribing  witness  thereto. 

o.  An  affida\it  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

Frodoction  of  papers— by  redemptioner,  14  CaL  04;  37  CaL  131;  49 
Cal.  liiS. 
SUBDivisioir  1.   Oertifled  copy  docket  of  judgment— 51  CaL  638. 

§  706.  Until  the  expiration  of  the  time  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
ou  the  property,  by  order  granted  with  or  without  notice, 
ou  the  application  of  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possess- 
sion  afterward,  during  the  period  allowed  for  redemption, 
to  continue  to  use  it  in  the  same  manner  in  which  it  was 
previously  used;  or  to  use  in  the  ordinary  course  of  hus- 
bandry; or  to  make  the  necessary  repairs  of  buildings 
tlicreon;  or  to  use  wood  or  timber  on  the  property  there- 
for, or  for  the  repair  of  fences,  or  for  fuel  in  his  family, 
while  he  occupies  the  property. 

Until  expiration  of  time  for  redemption— no  change  of  possessSoo, 
4  CaL  mi  !>  CaL  K)!:  :il  Cal.  2ii3. 

Waste— sees.  74d.  i4G;  22  Cal.  191. 
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§  707.  The  purchaser,  from  the  time  of  the  sale  until  a 
redemption,  and  a  redemptioner,  from  the  time  of  his  re- 
demption until  another  redemption,  is  entitled  to  receiv^e, 
from  the  tenant  in  possession,  the  rents  of  the  property 
sold,  or  the  value  of  the  use  and  occupation  thereof.    But 
wlien  any  rents  or  profits  have  been  received  by  the  jud|p- 
ment  creditor  or  purchaser,  or  his  or  their  assises,  from, 
the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon, 
the  redemption  money  to  be  paid;  and  if  tlie  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  al- 
lowed for  such  redemption,  demands  in  writing  of  Huch 
purchaser  or  creditor,  or  his  assigns,  a  written  and  vcri- 
tied  statement  of  the  amounts  oxsuch  rents  and  profits 
thus  received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns  to  such  redemptioner  or  debtor. 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any  court  of  competent  jurisdiction,  to 
compel  an  accounting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final  de- 
termination of  such  action,  the  right  of  redemption  is  ex- 
tended to  sucli  redemptioner  or  debtor. 

Rents  from  tenant  in  poBsession— 6  Ool.  09!^;  21  Cal.  I3S. 

Use  and  ocenpation— action  for,  ft  CaL  392;  7  Cal.  43;  IS  Gal.  514;  18 
Cal.  113;  37  Cal.  434;  38  CaL  425;  49  Cal.  165. 

Mortgagor  in  possession— 21  Cal.  233. 

Bents  and  profits— llabUity  for.  2  Cal.  387;  17  Gal.  596;  22  CaL  194; 
10  Cal.  435;  31  Cal.  269. 

Fairment  of  taxes— by  party  in  possession,  13  CaL  609. 

§  708.  If  the  purchaser  of  real  property  sold  on  execn- 
tion,  or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularities  in  the  proceedings  concern- 
ing the  sale,  or  of  the  reversal  or  discharge  of  the  judg- 
ment, he  may  recover  the  price  paid,  with  interest,  from 
the  judgment  creditor.  If  the  purchaser  of  property  at 
sheriffs  sale,  or  his  successor  in  interest,  fail  to  recover 
possession,  in  consequlsnce  of  irrejgularity  in  the  proceed- 
ings concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court  having  juris- 
diction thereof  must,  after  notice  and  on  motion  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judg- 
ment in  the  name  of  the  petitioner,  for  the  amount  paid 
by  such  purchaser  at  the  sale,  with  interest  thereon  from 
the  time  of  payment,  at  the  same  rate  that  the  original 
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ludgment  bore;  and  the  iudgment  so  reyiyed  has  the  same 
force  and  effect  as  would  an  original  judgment  of  the  data 
of  the  roTival,  and  no  more. 

Reimbursement  on  eviction«-38  Cal.  t77;  and  see  reimbursement, 
where  none,  uuUer  TiTLa  AcQUiiixo  bt  SuBainr's  Djckd*  sec  708i». 

Irregularity  in  proceedings— rrroneoiM  judgment*  effect  of  re- 
Tersal.  U  Cal.  €67;  M  GaL  393;  45  CaL  «S8;  reUef  from,  16  GaL  «0r2l 
Cal.  87 ;  33  Cal.  (iflO;  24  Cal.  M5. 

Not  subject  to  execution  and  sale— i7  GsL  802. 
Berival  of  judgment -53  CaL  313. 

§  709.  When  property,  liable  to  an  execution  against 
several  per»onR,  is  sold  thereon,  and  more  than  a  due  pro- 
portion of  the  judgment  is  satlHfled  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  witliout  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others;  and  when  a  ludg- 
ment is  against  several,  and  is  ufton  an  obligation  of  one 
of  them,  as  security  for  another,  and  the  surety  pays 
the  amount,  or  any  part  thereof,  either  by  sale  of  his  prop- 
erty or  before  sale,  he  may  compel  repayment  from  the 
principal;  in  such  case,  the  person  so  paying  or  contrib- 
uting IS  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repavment,  if,  within  ten  days  after  his 

J>avment,  he  file  with  the  clerk  of  the  court  where  the 
ttdgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.    Upon  a  liling  of  such  no- 
tice, the  clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 
8nbrogation~17  CaL  245. 
Oontribntlon  by  oosurety— primary  liability,  53  CaL  686^ 

CODB  Czv.  PBOO^JM. 
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CHAPTER  n. 

FROCEEDINQS  BUPPLEMBNTART  TO  THB 

EXECUTION. 


714.  Debtor  required  to  answer  concerning  bis  property,  when. 
71ft.  Pi*oceeUtngs  to  compel  debtor  to  appear.   In  wliatcasesheinay 


716.  Any  debtor  of  the  Jiid.qrment  debtor  may  pay  the  latter's  creditor. 


be  arrested.   Wliat  ball  may  be  given. 

/debtor  of  thejiid.qrment  debtor  may  pas 

717.  Examination  of  debtors  of  judgment  debtor,  or  of  those  having 

property  belonging  to  hfm. 

!718.  Witnesses  reqnhrea  to  testify. 
719.  Juiltre  may  order  property  to  be  applied  on  execution. 
720.  Proceeding  upon  claim  of  another  party  to  property,  or  on  de> 
uial  of  Indebtedness  to  judinnent  debtor. 
S  721.  Disobedience  of  orders,  how  punished. 

§  714.  When  an  execution  against  property  of  the  judg- 
ment ilebtofy  or  of  any  one  of  Several  debtors  in  tlio  same 
judgment,  issued  to  the  sheriff  of  tlie  county  where  he 
resides,  or  if  he  do  not  reside  in  this  State,  to  the  HherifT 
of  the  county  where  tUe  judgment  roll  is  tiled,  is  returned 
unsHtistied  in  whole  or  in  part^  the  judgment  creditor,  at 
any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  u  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such 
judge,  or  a  referee  appointed  by  him,  at  a  time  and  place 
Bpeciiled  in  the  order;  but  uo  judgment  debtor  must  be 
required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides.    [In  effect  March  9th,  1880.] 

Supplementary  proceedings— scope  of,  7  Cal.  187;  41  CaL  296. 

Referee— 7  Cal.  187. 

Conduct  of  examination— see.  718  and  note. 

Receiver— aiding  proceedings,  sec.  564,  subd.  4;  38  CaL  581. 

§  715.  After  the  issuing  of  an  execution  against  prop- 
erty, and  upon  proof,  by  affidavit  of  a  party  or  otherwise, 
to  the  satisfaction  of  a  judge  of  the  court,  that  any  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  such 
judge  may,  by  an  order,  require  the  judgment  debtor  to 
appear,  at  a  specified  time  and  place,  beiore  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  tue 
same;  and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment  debtor 
toward  the  satisfaction  of  the  judgment,  as  are  provided 
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upon  tbe  return  of  an  execution.  luAtead  of  the  order 
renuiriujj^  the  atteudance  of  the  iudfifment  debtor,  the 
jiufge  may,  upon  alfidavit  of  the  judgment  creditor,  his 
a^eut,  or  attorney,  if  it  appear  to  him  tliat  there  is  danger 
of  tho  debtor  absconding,  order  the  sheriff  to  arrest  tlie 
debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  lie  may  be  ordered  to  enter  into 
an  undertaking,  with  suiBcient  su'rety,  that  he  will  attend 
from  time  to  time  before  the  judge  or  referee,  as  may  be 
directed  during  the  pendency  oi  proceedings  and  until 
the  final  termination  thereof,  and  will  not  in  the  mean- 
time dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  In  default  of  entering  into  such  under- 
taking he  may  be  committed  to  prison.  [In  effect  March 
9th,  1880.] 

Appear  and  answer-«eo.  718  and  note. 

Application  of  propertjr— of  Jadffment  debtor*  to  satisfaction  of 
jadgment,  sec.  719. 

Arrest  of  debtor-as  provisional  remedy,  sees.  47ft^B04. 

Discharge  of  persons  Imprisoned— on  cIyU  process,  sees.  114S-I15I. 

§  716.  After  the  issuing  of  an  execution  against  prop- 
erty, and  before  its  return,  any  person  indebted  to  the 
judgment  debtor  may  pajsr  to  the  shcrifP  tho  amount  of  his 
debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
tlie  execution;  and  tbe  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  so  paid. 

Strict  constmction— 33  Cal.  525. 

Attachment,  as  to-Hsompare  sec.  544. 

§  717.  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  judgment,  or  upou  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge, 
that  any  person  or  corporation  has  proi>erty  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  judge  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  tliereof,  to 
appear  at  a  specitied  time  and  place  before  him,  or  a 
referee  appointed  by  him,  and  answer  concerning  the 
same. 

Garnishee,  answer  of— 3  Cal.  253;  4  Cal.  409;  5  Cal.  118. 

Gkunishment— equitable  demands  not  subject  of,  compare  35  Cal. 
378:  none,  of  money  in  custody  of  tlio  law,  3  Gal.  363:  otherwise,  of  dis- 
tributed share  of  estate,  35  Cal.  392,  My.  F.  Bep.  100. 


ti^ 


^  718.  Witnesses  may  be  required  to  appear  and  tes- 
y  before  the  judge  or  referee,  upon  any  proceeding  un- 
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der  this  chapter,  in  the  sanie  manner  as  upon  the  trial  of 

an  issae. 

Oondttct  of  eyamination-— II  Cat.  298. 

WitnessoB— excuse  for  absence.  G  Cal.  32;  ezamtoatloii  of,  41  Cat.  996t 
Tighta  and  duties  of,  seca.  20M-a070. 

^  719.  The  judge  or  referee  may  order  any  property  of 
a  3ud«;ment  debtor,  not  .exempt  from  execution,  in  the 
hands  of  Kuch  debtor  or  any  other  person,  or  due  to  the 
judp^raent  debtor,  to  he  applied  toward  the  satisfaction  of 

the  judgment. 

Order  to  apply  property-5  GaL  118:  6CaL16;  28CaL531i  47GaLl31; 
61  Cal.  .V)l. 

In  the  hands  of  anothei^-^  Cal.  101. 

Exempt  from  ezecntioo— sec.  690  and  note. 

§  720.  If  it  appear  that  a  person  or  corporation*  allepfed 
to  have  property  of  the  judgment  debtor,  or  to  be  indebted 
to  him,  claims  an  interest  in  tbe  i)roperty  adverse  to  him, 
or  denies  tlie  debt,  the  court  or  judgo  m^iy  authorize^  by 
an  order  made  to  that  effect,  the  judgment  creditor  to  in- 
stitute au  action  against  such  person  or  corporation  for 
the  recovery  of  such  interest  or  debt;  and  the'  court  or 
judge  may,  by  order,  forbid  <i  transfer  or  other  disposition 
of  sucli  interest  or  debt,  until  an  action  can  be  commenced 
and  prosecuted  to  judgment.  Such  order  may  be  moditled 
or  vacated  by  the  judge  granting  the  same,  or  the  court 
in  which  the  action  is  brouglit,  at  any  time,  upon  auch 
terms  as  may  be  just. 

Denial  of  debt— order  to  pay,l]nproperr61GaLfin, 

Sham  claim— 38  Cal.  523. 

Authorizing  action— only  when  dear  case,  5  CaL  201 ;  and  see  Shax 
Claim,  supra. 

Discharge  of  garnishee   and  dlsconttamance,  S  CaL  2SS. 

§  721.  If  any  person,  party,  or  witness  disobey  an  or- 
der of  the  referee,  properly  inside,  in  the  proceedings  be- 
fore him  under  this  chapter,  he  may  be  punished  by  the 
court  or  judge  ordering  the  reference,  for  a  contempt* 

Contempt— seo.  1200  et  «eg. 


TITLE  X. 

Actions  in  Partlcnlar  Cases. 

CfiAP.     I.    Aotions  for  tbe  foreclontire  of  mort^ges. 

II.    Actions  for  nuisance,  waste,  and  willful  tres- 
pass, in  certain  cases»  on  real  property. 
nX    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
rV.    Actions  for  the  partition  of  real  property. 
V.    Actions  for  tlie  usurpation  of  an  oMce  or  fran- 
chise. 
VX    Of  actions   against   steamers,  vessels,  and 
boats. 

[269] 
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CHAPTER  I. 

ACTIONS  FOR  THS  FORECOiiOSURB  OF 

MORTGAGES. 

i726.  ProeeeAlngs  In  foreclosuro  snlts. 
727.  Surpla)  luoucy  to  1)9  deiiositcd  In  court. 
723.  Proceedlnss  when  dobt  secured  falls  due  at  different  times. 

§  726.  There  can  be  but  one  action  for  the  recovery  of 
any  debt,'  or  the  enforcement  of  any  right  secured  by 
mortgage  upon  real  estate  or  personal  property,  which 
action  munt  be  in  accordance  with  the  provisions  of  tliis 
chapter.  In  sucli  action,  tho  court  may,  by  its  judgment, 
direct  a  sale  of  the  incumbered  property  (or  so  muck 
thereof  as  may  be  necessary),  and  the  application  of  ttte. 
proceed^  of  the  sale  to  the  payment  of  the  costs  of  the 
court  and  the  expenses  of  the  sale,  and  the  amount  duo 
to  the  plaintiff;  and  if  it  appear  from  the  sheriff's  return 
that  tho  proceeds  are  insulUcient,  and  a  balance  still  re- 
mains due,  judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  lia- 
ble for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  sucli  judgment  debtor,  as  in  other  cases  on  which  exe- 
cution may  be  issued.  No  person  holding  a  conveyance 
from  or  under  the  mortgagor  of  tlie  property  mortgaged, 
or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  omce  at  the  time  of 
the  commencement  of  the  action,  need  be  miule  a  partv 
to  such  action;  and  the  judgment  therein  rendered,  and 
the  proceedings  therein  had,  are  as  conclusive  against  the 

Earty  holding  such  unrecorded  conveyance  or  lieu  as  if 
e  had  been  made  a  party  to  the  action. 

FOREOLOSUHE  OF  MOBTGAaES. 

One  action  only— sec.  744;  24  Cal.  382;  26  Cal.d79;  27  Cal.  603:  bntsco 
Harden  v.  Ware,  April  7th,  1880, 5  Pac.  C.  L.  J.  317;  Auld  v.  Stoddard, 
Ai>rU  20tli,  1880, 5  Pac.  G.  L.  J.  327. 

Enforcoment  of  moTtgzgo— Scope  cf  aeHon^  9  Cal.  123, 365;  14*Cal. 
461, 559;  IS  Cal.  465;  21  Cal.  87;  63  Cal.  O:),  267. 456;  and  see  Personal  Unh 
bilittf.  uuder  Judombkt  for  dcflclency,  note,  supra:  complaint,  10 
Cal.  229;  2SGal.22H;  46  Cal.  222;  and  Reuerallv.  seo  sec.  426.  and  notes: 
pai*ties,  see  note,  itifra.  Heal  estate^  on,  sco  MORTO aob  Gl£K £ CAL1.T, 
note,  infra.  Personal  property,  on,  see  Civil  Code,  sec.  2967 :  27  Cal.  288: 
pledi;e,  see  Civil  Code,  sec.  SOU. 
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Judgment  of  fonelonar^-'J^eerte,  form  and  leope  of,  11  CaL  11,  UOt 
14  Cat.  156;  16  Oal. 461r«53;  18GaL460;  21CaL688;  2SCS1.3S7:  27CaL418i 
29  Cat  385:  Levlston  v.  Swaa. »  Cal.  4d0;  89  Cal. 804,504;  46  Cal.638:  de- 
fault, CD,  6  Cal.  173:  10  Cal.  442:  effect  of,  5  Cal.  837:  0  Cal.  869, 436;  U 
Cal.  14:  14  Cal.  634. 640;  15  Gal.  813:  16  Cal.  106:  21  Cal  108;  28  Cal.  16:  27 
Gal.  m;  49  Cal.  50, 24^  676;  51  Cal.  243;  53  Cal  557.  Enforcement  ^*  >0 
Cal.  36f);  Levistoa  v.  Swaii,83  Cal.  480;  37  CaL  223;  also  see  WRIT  OV 
A8BI8TANCB.  soc.  6S4n,  and  notes,  infra*  on  Salb,  Amouivt  Dub, 
PSBSON  AL  J UDOXBBT,  oto.  Heuivtr,  0  Cal.  09;  and  tee  aoc.  664,  subd. 
2.     Waste,  sec  745. 

Sale  of  incumbered  property— 17  CaL  696;  24  CaL  505;  80  Cal.  867;  49 
Cal.  50:  execution  sales,  generally,  sec.  604  et  *eq.:  fixtures,  10  Cal.  258: 
InstaUmenta,  sec.  72d:  power  of  sale,  when,  2  CaL  887;  17  Cal.  589:  22 
Cal.  llii:  reuemntlon,sec.7U0el«e9.;0Cal.  174:  14  CaL  599:  21  CaL  lOO: 
22  Cal.  330:  2i  Cal.  16;  33  CaL  82;  uCai,  64d;  35  Cal.  718;  40  Cal.  58,221 ;  4i 
Cal.  128;  50  Cal.  549. 

Application  of  prooeeds->7  CaL  84,  and  see  following  notes. 

Costs— generally,  sees.  1021-1039. 

Amonnt  due  to  pUdatiS^AscertaMnaf  5  Cal.  416.    Comua  fees,  gen« 

erally,scc.  1500;  48  CaL  36f),494:  51  Cal.  243:  fixed  by  court,  Stats.  1874, 

fK  707 :  stipulated,  formerly, 5  Cal.  435, 492 ;  42  Cal.  4:)4.    Ooid  coin,  SI  Cal. 
d.    Improvements,  33  Cal.  &')7.    Interestt  2  CaL  587;  5  CaL  416;  6  CaL  155; 
9Cal.2;)7.    7ftre»,42Cai.404. 

Judgment  for  deflciency— IFAen  j»fi(>p6r,  21  CaL  76.  Doeketing  bal* 
anee,  80  Cal.  023.  SherWU  return,  49  CaL  233:  50  CaL  511;  62  Cal.  604. 
Personal  Hability,  1  CaL  351;  10  Cal.  265;  23  CaL  116;  3J  Cal.  480:  34  Cal. 
M8:  39  CaL  141;  43  Cal.  174;  51  Cal.  243;  Alexander  v.  Bouton,  Ifay  1st, 
1880. 5  Pac.  C.  L.  J.  400.  Uen,  16  Cal.  403;  25  Cal.  337;  28  CaL  630;  30  CaL 
804 ;  50  Cal.  51 1.    Set-off,  23  CaL  696. 

Parties-sees.  378.  379,  882,  889:  4  Cal.  197:  9  Cal.  96, 123;  10  Cal.  547: 
Montffomcryv.  Tutt,ll  CaL  807;  13  Cal.  351;  13  Cal.  IS:  14  CaL  212;  15 
CaX.  483:  16  CaL  461, 580:  17  Cal.  578;  18  Cal.  473,  491,  650;  21  Cal.  87,  595: 
23  Cal.  100:  24  CaL  :i79,605;  25  Cal.  154;  28  Cal.  194.  236;  29  Cal.  253;  80 
Cal.  4U1;  33  Cal.2:)3, 205;  36  Cal.  890;  87  Cal.  223:  89  Cal.  58;  Carpenter  v. 
Brenliaiu,  40  Cal.  221;  43  Cal.  ISS);  45  CaL  433, 584;  49  CaL  676;  53  CaL 
IS,  375:  where  unrecorded  conveyance,  49  Cal.  678. 

Mortgage,  generally— see  Civil  Code,  sees.  2920-3971 :  constmctlon 
of,  sec.  744  and  notes:  estate,  against  property  of,  sees.  1493a,  1500, 
1569, 1570:  llmltatlous,  see.  312n:  lis  pendens,  sec.  409  add  notes. 

§  727.  If  there  be  surplus  money  remaining  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien,  or  in- 
cumbrance, with  costs,  the  court  may  cause  the  same  to 
be  paid  to  the  person  entitled  to  it,  and  in  the  meantime 
may  direct  it  to  be  deposited  in  court. 

Deposit  in  court— eeos.  573, 574, 2104. 

§  72&  If  the  debt  for  which  the  mortgage,  lien,  or  in- 
cnihbrance  is  held,  is  not  all  due,  so  soon  as  sufficient  of 
the  property  has  been  sold  to  pay  the  amount  due,  with 
costs,  tiie  sale  must  cease;  and  afterward,  as  often  as 
more  becomes  due.  for  principal  or  interest,  the  court 
may,  on  motion,  order  more  to  be  sold.    But  if  the  prop- 
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erty  canDot  besold  in  portions^  xvithout  injury -to  the  par- 
ties, the  whole  may  be  ordered  to  be  sold  in  the  first  ill- 
stance,  and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  relmte  is  proper. 

In8taUments-*18  CoL  650;  23  Cal.  16;  38  CaL  249;  45  CaL  166;  also, 
lACaL499. 
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CHAPTER  IL 

▲CTXOHS    FOR    NUISANOB,  WASTB    AND 

WIUiFUL    TRBSFA3S.  H?    CBRTAIN 

CA8BS,  ON  REAL  PROPXUEIT7. 

'  I  731.  Nuisance  defined,  and  actions  for. 
i   T.ti.  Waste,  actions  for. 

733.  Trespass  for  cnttln?  or  carry Ing  off  trees,  etc,,  actions  for. 

'   7^.  Measnro  of  dam:i?cs  In  certain  cases  under  tlio  last  seotioa. 

I  733.  Damages  in  actions  for  forcible  entry,  etc..  may  bo  trebled. 

§  731.  AnythlD!*  which  is  iujurious  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  Nvith  tlie  comfort- 
able enjoyment  of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action.  Such  action  may  be  brought  by  any 
person  whoso  property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  the  nuisance;  and  by 
the  judgment,  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Xftdsance— definition,  compare  Civil  Code,  sec.  8479:  also,  see  Civil 
Code,  sees.  3482-3483, 3490:  cnJoInlnsr.dCaUOO;  5Cal.  108:  8  Cal.  32;  22 
Cal.  491;  Payne  v.  McKinley,  April  17th,  1880, 5  Pac.  C.  L.  J.  300:  abat- 
ing, 24  Gal.  359;  41  Cal.  6i)4;  51  Cal.  416:  damages,  CivU  Code,  sec.  3484; 
41  Cat.  694. 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  commit 
waste  thereon,  any  person  aggrieved  by  the  waste  may 
bring  an  action  against  him  therefor,  in  which  action 
there  may  be  judgment  for  treble  damages. 

Waste— <1amage8  for,  5  Cal.  23D,  and  see  sec.  746:  enjolnlnff,  see  see. 
745,  and  15  CaJL107 ;  24  Cal.  4b7 ;  34  Cal.  14.  -^     — » 

§  733.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  other- 
wise injures  any  tree  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  any  city  or  town,  or 
on  thf»  street  or  highway  in  front  thereof,  without  lawful 
authority,  is  liable  to  the  owner  of  such  land,  or  to  such 
city  or  town,  for  treble  the  amount  of  damages  which 
ma^  be  assessed  therefor,  in  a  civil  action,  in  any  court 
having  jurisdiction. 
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Trespass  upon  timber,  etc— 6  CaL  163;  51  Cal.  903:  trover  lies,  4 
Cal.  1S4. 

§  734.  Nothing  in  the  last  section  authorizes  the  recov- 
ery of  more  than  the  jast  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

§  735.  If  a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  or.  upon,  or  detention  of,  any  buildine 
or  any  cultivated  real  property ,  judgment  may  be  entertid 
for  three  times  the  amount  at  which  the  actual  damages 
are  assessed. 

Forcible  entry— «nd  unlawful  detainer,  treble  damages,  see.  1174:  • 
CaL  63, 161;  15  CaL  149;  23  CaL  375;  2S  CaL  2(S. 
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CHAPTER  m 

ACTIONS  TO  DETZSRMINII  CONFIJCTING 
CLAIMS  TO  RBAIi  PROPBRTT,  AND 
OTHER  PROVISIONS  RBLATZNO  TO 
ACTIONS   CONCERNINa   REAL   ESTATE. 


I 


738.  Parties  to  an  action  to  quiet  title. 
.  739.  When  plaintiff  cannot  recover  costs. 
S  740.  If  plaintiff's  title  terminates  pending  tbo  salt,  vbat  he  may 

recover,  and  how  verdict  ana  Judgment  to  bo. 
I  741.  When  valuo  of  improvements  can  be  allowed  as  a  setoff. 
i  742.  An  order  may  be  made  to  allow  a  party  to  survey  and  measure 

the  land  In  dispute. 
S  743.  Order,  what  to  contain  and  how  served.   If  unnecessary  injury 

done,  Che  party  surveying  to  be  liable  therefor. 
S  744.  A  moi*tga(ie  must  not  be  aeemed  a  conveyance,  whatever  Its 

terms. 
S  745w  When  court  may  grant  injunction:  during  foreclosure,  after 

sale  on  execution,  before  conveyance. 
S  740.  Damages  may  be  recovered  for  Injury  to  the  possession  after 

sale  and  before  delivery  of  posse&ilon. 
$  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit. 
S  748.  Mining  claims,  actions  concemlug  to  be  governed  by  local  rules. 

§  738L  An  action  may  be  Lroagbt  by  any  person 
a^inst  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  porpose  of  determining 
such  adverse  claim. 

Action  to  quiet  title— l>ef ore  Codcplalntlif's  possessloa  essential, 
5  Cal.  181:  6  Cal.33;  7  Cal.S19;  12  Cal.298,'i90;  13  Cal.  107,  S21;  14  Cal. 
270;  I»  Cal.  127;  Curtis  r.  Sutter,  15  Cal.  2»);  17  Cal.  W,  4(il ;  21  Cal.  342, 
604;  23  Cal.  71:  35  Cal.  437;  28  Gal.  194,  645;  29  CaL  190;  SO  Cal.  663;  32 
Cal.  109.  620;  34  Cal.  365,558,663;  35  CaL  30;  36  Cal.  813;  37  Cal.  282;  38 
Cal.  679;  39  Cal.  IS:  40  Cal.  58;  43  Cal.  83;  46  Cal.  163:  since  Code,  other- 
wise. 46  Cal.  556;  48  Cal.  623:  49  Cal.  396, 617 :  60  Cal.  485. 619;  51  Cal.  301 : 
53  Cal.  430, 605;  53  CaL  18,895,649:  generally,  see  citations  before  ana 
.  since  Code,  supra. 

Obligations— determining  claim  to,  see.  1050. 

§  739.  If  the  defendant  in  such  action  disclaim  in  his 
answer  any  interest  or  estate  in  the  property,  or  sufifer 
judgment  to  be  taken  against  him  without  answer,  the 
plaintiff  cannot  recover  costs. 

Disclaimer— 14  CaL  609;  17  CaL  262;  22  CaL  106;  27  Cal.  S31 ;  84  CaL  66S. 

§  740.  In  an  action  for  the  recovery  of  real  property, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  Ida  right 
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has  terminated  during  the  i)endency  of  the  action,  the 
verdict  andjudgment  must  be  according  to  the  f act»  and. 
tbe  plaintiff  may  recover  damages  for  withholding^  thd 
property. 

Oommenoement  of  aotiom— riglit  to  recorer  at,  14  CaL  46ft :  title 
satnequenUy  acquired,  27  Cal.239;  80  CaL  467;  39  CaL  354;  41  Cal.  231; 

Termination  of  right— 22  OaL  513. 
Pendency  of  action— mc  1049. 
Damages— see  51  Gal.  112. 

§  741.  When  damages  are  claimed  for  withholding^  the 

Eroperty  recovered,  upon  which  permanent  improvements 
ave  been  made  by  a  defendant,  or  those  under  whom'  be 
claims^  holding  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff  in  good  faith,  tlie  value  of  such  improve- 
ments must  be  allowed  as  a  set-off  against  such  damages. 
Damages  for  withholding— 28  Cal.  484. 

Improvements— settlug  off  value  of,  2  Cal.  U*};  5  Cal..319;  8  Cal.  165, 
511:  14  Cal.  465:  IS  Ci\l.  217.  &04;  25  Cal. 44;  29  CaL  1  JO,  330;  31  CaL  4ti7;  » 
Cal.  346;  47  Cal.  56;  51  CaL  112. 

§  742.  The  court  in  which  an  action  is  pending  for  tbe 
recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  al- 
lowing to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  meanurenkent  thereof,  and  of  any 
tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  tbe  ac- 
tion, even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  belonging  to  parties  to  the  action. 
[In  effect  March  10th,  1880.J 

Orders,  motions,  eto.— sec.  1003  et  teq. 

§  743.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereui»on  such  party  mky  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  is  liable  therefor. 

§  744.  A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  and  sale. 

Constmction  of  section-Hmder  Practice  Act,  23  Cal.  16;  29  CaL  251. 

Oonveyance  deemed  mortgage— 2>ae(l  t^parentlv  obwluUf  ao  con- 
strued: Civil  Code,  sec.  2925;  10  Cal.  197;  22  Cal.  116:  24  CaL  385;  30  CaL 
689:  31  Cal.  309;  S3  CaL  333;  46  Cal.  299:  proof,  Clyll  Code,  sec.  2925;  13 
CaL  116;  15  CaL  287;  27  CaL  18, 603;  29  Cal  18;  33  CaL  686;  36  CaL  28t  37 
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Cal.  454;  41  GaL  22t4S  CftL  496;  60  Col.  207i  test*  43  Cal.  169t  wenHndB. 
Ites,  40  Cal.  119.  Conditional  eonveyanee,  like  construction,  23  Cal.  2S6t 
mortgage  taete  security,  0  Cal.  860;  16  Cal.  401;  17  Cal.  689:  21  Cal.  600. 
Whatever  its  termt*  17  Cal.  689.  Mortaage^s  potieuion^  ClTil  Code,  sec 
2927 ;  16  Cal.  287 ;  23  Cal.  266, 330;  24  Cal.  472;  28  Cal.  309.  Contrary  coi»- 
t ruction,  y^hen,  14  CaL256,428;  18  CaL  118;  26  CaL696;  30  Cal.  280;  33 
Cal.  333;  38  Cal.  686;  42  Cia«  76,236;  43  ObL  697;  60  CaL  23:  burden  of 
proof,  63  Cal.  396. 

^  §  745.  The  court  may  by  Injunction,  on  good  cause 
Hhown,  restrain  the  party  in  i>o88e8sion  from  doine  any 
act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mon^ge- thereon;  or,  after  a  sale  on  execution,  be* 
fore  a  conveyance. 

ZryvmotioivrgeoenUy,  sees.  626-683. 

BeceiTei^-eec.  864,  subd.  2. 

Watte— Civil  Code,  sec.  2929: 10  CaL  265:  24  CaL  467:  Bnekoot  t. 
Swift,  27  Cal.  433:  fixtures,  10  Cal  258;  14  CaL  72;  23  CaL  200. 

Foreclosure  of  mortgage— sec.  726  and  note. 

Bxeoution  sales— sec.  694  et  seq. 

§  74S;  When  real  property  has  been  sold  on  execution, 
the  purchaser  thereof,  or  any  person  who  may  have  sucy 
ceeded  to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale  and  before  possession  is  de- 
livered under  the  conveyance. 

See  note  on  Wastx  to  sec.  746. 

§  747.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the 
commencement  of  the  action. 

Z«is  pendexuh- see.  ^19  and  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
be  admitted  of  the  customs,  usages,  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim;  and  such  customs,  usages,  or  regulations,  when  not 
in  coxmict  with  the  laws  of  this  State,  must  govern  the  de- 
cision of  the  action. 

Mining  customs,  rules,  etc.— 6  CaL  224;  6  Cal.  435;  12  Cal.  426, 634; 
;4  CaLCS;  16  CaL  162;  16  CaL  883:  17  Cal.  107:  18  Cal.  47.  682;  20  CaL 
196(  23  GaL  246;  26  CaL  627;  31  CaL  8C^i  36  Cftl.  30;  36  CaL  219;  43  Cal. 626. 
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CHAPTER  IV. 

ACTIONS  FOR  THB  PARTmON  OF  RZSAZ. 

PROPZSRT7. 

S  793.  "Who  may  bring  actiona  for  partition. 
758.  Interests  of  alliKirtles  must  be  set  forth  In  the  complaint. 
7d4.  Lien-liolders  not  of  record  need  not  be  made  puties. 

755.  Plaintiff  must  file  notice  of  Us  pendent* 

756.  Summons  must  be  addressed  to  all  persons  Interested  in  tiia 
property. 

757.  UiiXiiown  parties  may  be  served  by  publication. 
753.  AiisAver  of  defendants,  what  to  contain. 
75!).  The  rights  of  all  parties  may  be  ascertained  in  the  action. 

760.  Partialpartltlon. 

761.  Llen-hoiders  must  be  made  parties,  or  a  referee  be  appointed  to 
ascertain  their  rights. 

S  762.  X.len-holdersmustbe  notified  to  appear  before  the  referee  ap- 
pointed. 
i  76S.   The  court  may  order  a  sale  or  partition,  and  appoint  referees 

therefor. 
S  764.  Partition  must  be  made  according  to  the  rights  of  the  parties, 

as  determined  by  the  court. 
i  765.  Referees  must  make  a  report  of  their  proceedings. 
\  766.  The  court  may  set  aside  or  affirm  report,  and  enter  Judgment 

thereon,    upon  whom  Judgment  to  be  conclusive. 
Judgment  not  to  affect  tenants  for  years  to  the  whole  property. 
Exiionse&of  paititlon  must  be  apportioned  among  the  parties. 
A  lieu  on  an  undivided  interest  of  any  party  is  a  cnorge  only  on 

the  share  assigned  to  such  party. 
S  770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  properljr 

not  sold,  when  not  all  sold.  , 

I  771.  Applicatiou  of  proceeds  of  sale  of  Incumbered  property. 
S  772.  Party  holding  other  securities  may  be  required  first  to  etSaaioaX 

tlicm. 
I  773.  Proceeds  of  sale;  disposition  of. 

$  774.  When  ]>al(l  Into  court,  the  cause  may  be  continued  for  the  de^ 
tcrmiuntiou  of  the  claims  of  the  parties. 

775.  Sales  by  referees  must  bo  at  public  auction. 

776.  The  court  must  direct  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchade-money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  compensa- 
tion. 

!779.  The  court  may  fix  such  compensation. 
780.  Tho  court  must  protect  tenants  unknown. 
781.  The  court  must  ascertahi  and  secure  the  value  of  futore  eontlii- 
gent  or  vested  Interests. 
i  783.  Terms  of  sale  must  be  made  known  at  the  time.  Lots  mvst  be 
sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Referee  must  make  a  report  of  the  sale  to  the  coort. 

785.  If  confirmed,  conveyances  may  be  executed. 

786.  Proceeding  If  a  1  ten-holder  become  a  purchaser. 

787.  Conveyance  must  be  rec  ordcd,  and  will  be  a  bar  against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  most  be  invested 
for  their  benefit. 
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fr  789.  InTestinent  mmt  b«  made  In  the  name  of  thd  dark  of  the 

county. 
S  700.  Vfhen.  the  interests  of  the  parties  are  ascertained,  secnrttlef 

must  be  taken  in  their  names. 

1791.  IXttties  of  the  clerk  making  investments. 
792.  When  unequal  poj-tltlon  Is  ordered,  compensation  maybe  ad* 
]u(]^ed  In  certain  cases. 

793.  The  share  of  an  infant  may  be  paid  to  his  miardlan. 

794.  Thoguanlian of  an  insane  person  may  receive  the  proceeds  of 
such  party's  interest. 

796.  A  guardian  may  consent  to  partition  without  action,  and  exe* 
cute  releases. 

706.  Costs  of  partition  a  lien  upon  shares  of  partners. 

797.  Tlie  court,  by  cousent,  may  appoint  a  single  referee. 

798.  Expenses  of  previous  litigation  for  common  benefit  allowed. 

799.  Abstract  of  title  in  action  for  partition— when  cost  of  allowed. 

800.  Abstract,  how  made  and  veriflcd. 

801.  Interest  allowed  on  disbursements  made  under  direction  of  the 
court. 

§  752.  When  seyeral  cotenants  hold  and  are  in  pos^ 
session  of  real  property  as  parceners,  joint  tenants,  or 
tenants  in  common,  in  which  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  9uch 
property,  or  a  part  thereof,  if  it  Appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners. 

Frocoedings  for  partition— are  special  and  statutory,  19  CaL  210: 

equitable  character,  35  Cal.  676;  delayed,  when,  21  Cal.  191. 

Ohject  of  partition— 27  Cal.  Si;  33  Cal.  576. 

.  Tenants  in  common— seeking  partition,  etc.,  S  Cal.  50;  36  CaL  112:  37 
Cal.  520. 

Estate  of  inheritance,  etc.— mining  interests,  23  Cal.  501. 
OoUatera]  relief— taking  account,  etc.,  16  Cal.  464;  26  Cal.  69. 
Parol  partition— 24  Cal.  218, 280;  27  Cal.  418;  46  Cal.  361;  Lantermaa 
V.  Williams,  June  4th,  1880. 5  I'ac.  C.  L.  J.  527. 
Partition  of  easements— CivU  Code,  sec.  807. 

.  §  753.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  be  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  par- 
ties, or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 
gent remainder,  so  that  such  parties  cannot  be  named, 
that  fact  must  be  set  forth  in  the  complaint. 

Oomplaint  in  partition— 26  Cal.  69;  27  Cal.  329;  40  Cal.  493;  48  CaL 
3M:  Lauterman  v.  Williams,  June  4th,  1880,5  Pac.  o.  L.  J.  527:  com* 
pkuut  generally,  sec.  426,  and  notes.   Fartiea,  sec  754;  27  Cal.  82U;  ^  ■ 


§g  754-8      ^AwaanoM  of  skazi  maaaar^  280. 

caL  576;  38  CaL  112;  3S  CiO. €»:  MC9.t8l.  387;  aad gamilbr,aees.»7- 
SSI.  Cnl-nown  person*,  use  of  fictitioiis  names,  sec.  474;  ana  as  to  sum- 
mons, see  sec  iSA. 

Abstract  of  title— procured  bef oi«  suit,  sec  1M. 

§  754.  No  person  having  a  conveyance  of  or  claiming 
a  lien  on  the  property,  or  some  part  of  it>  need  be  made  a 
jiorty  to  the  action,  unless  sach  conveyance  or  lien  api>ear 
of  record. 

Parties— see  under  CoxPLAiirT  IH  FABTiTiOHt  aee.  7Ste. 

§  755.  Immediately  aft«r  Uling  the  complaint  in  the 
Superior  Court,  the  plaintiff  must  record  in  the  office  of 
tho  recorder  of  the  county,  or  of  the  several  counties  in 
AThicIi  tlio  property  is  situated,  a  notice  of  the  ])endency 
of  tbe  action,  containing  the  names  of  the  parties  so  far 
ns  known,  the  object  of  the  action,  and  a  description  of 
tlio  property  to  be  affected  thereby.  From  tbe  time  of 
filing  such  notice  for  record,  all  persons  shall  be  deemed 
to  have  notice  of  the  pendency  of  the  action.  [In  effect 
March  10th,  1880.] 

Lis  pendens— sec.  409  and  notes. 

§  756.  The  summons  must  be  directed  to  all  the  joint 
tenants  and  tenants  in  common,  and  all  iiersons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judg- 
ment, or  otherwise,  upon  the  property,  or  upon  any  par- 
ticular portion  thereof;  and  generally,  to  all  persona 
unknown  who  have  or  claim  any  interest  in  the  property. 

Soxnxaons  in  partition— 3&  CaL  687 :  generally,  sees.  40MK;  and  as  to 
contents,  see  sec.  407  and  note. 

§  757.  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  State, 
or  cannot  be  found  therein,  and  such  fact  is  made  -to  ap- 
pear by  affidavit,  the  summons  may  l)e  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other 
cases.  When  publication  is  made,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  i^e  action« 

Serrice  by  publication— sees.  412, 413,  and  notes; 

§  758.  The  defendant-s  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or 
who  have  appeared  without  such  service,  must  set  forth 
in  their  answers,  fully  and  particularly,  the  origin,  naturo, 
and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by 
mortgage,  judgment,  or  otherwise,  they  must  state  the 
original  amount  and  date  of  the  same^  and  the  sum  xe< 
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aoaiQing  dae  thereon;  «1bo  whether  the  saiBe  has  t>een 
securea  in  any  other  way  or  not;  and  if  secured,  the 
nature  and  extent  of  sacn  security,  or  they  are  deemed 
to  have  waived  their  right  to  such  lien. 

Azuw0rinpartitloa-^Z7  Cal.S29;  83Cal.467;  lAutemumv.  WllUanis* 
Juno  4tb,  1880, 5  Pao.  C.  L.  J,  627 :  late  flllDg  AllQwed,  40  Cal.  S77 :  ptoad* 
iDg  disbursements,  sec.  798;  answer  generally,  sec.  437,  and  notes. 

§  759.  The  rights  of  the  several  parties,  plainti£P  as 
'well  as  defendant,  may  be  put  in  issue,  tried,  and  deter- 
mined in  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  can 
be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the 
right  of  the  absent  or  unknown  parties,  before  such  judg- 
ment is  rendered;  except  that  where  tliere  are  several 
unknown  persons  having  an  interest  in  the  property,  tlicir 
rights  may  be  considered  togetber  in  the  action,  and  not 
as  between  themselves. 

Issues  tried-^  Cal.  329;  32  CaL  289;  33  Cal.  4fiD;  48  CaL  304. 

Mode  of  trial— 33  Cal.  467:  by  referee,  when,  35  Cal.  A41;  43  Cr.l.  624. 

Znterlocntory  decree— review  of,  and  generally,  see  Obdbh  pon 
Fartitioit,  sec.  763». 

Final  Jodgment— sec.  766,  and  note. 

§  760.  Whenever  from  any  cause  it  is,  in  the  opinion 
of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the 
original  cotenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  cotenants  were 
the  parties  and  sole  parties  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may  proceed  in  like 
manner  to  adiudge  and  mi%ke  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted,  as  between 
those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

§  76X.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  clf^rk,  or  by  the  sworn  or 
reriiied  statement  of  any  person  who  may  nave  examined 
or  searched  the  records,  that  there  are  outstanding  liens 
or  incumbrances  of  record  upon  such  real  property,  or 
any  part  or  portion  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
and  the  persons  holding  auch  liens  are  not  made  parties 
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to  tlie  action,  the  conrt  must  either  order  such  ]>ersons  to 
he  made  parties  to  the  action,  by  an  amendment  or  sup- 
plemental complaint,  or  apiK>int  a  referee  to  ascertaia 
whether  or  not  suoh  liens  or  incumbrances  have  been  paid, 
or  if  not  paid,  what  amount  remains  duo  thereon,  and 
their  order  among  the  liens  or  incumbrances  severally 
held  by  such  persons  and  the  parties  to  the  action,  and 
whether  the  amount  remaining'  due  the)reon  has  been 
secured  in  any  manner,  and  it  secured,  the  nature  and 
extent  of  the  security. 

g  762.  The  plaintiff  must  cause  a  notice  to  be  served, 
a  reasonable  time  previous  to  the  day  for  appearance  be- 
fore the  referee  appointed  as  provided  in  the  last  section, 
on  each  person  having  outstanding  liens  of  record,  who  ia 
not  a  party  to  the  action,  to  appear  before  the  referee  at 
a  specified  time  and  place,  to  make  proof,  by  his  own  affi- 
davit or  otherwise,  of  the  amount  due  or  to  become  due 
contingently  or  absolutely  thereon.  In  case  such  person 
be  abscut,  or  his  residence  be  unknown,  service  may  be 
mado  by  publication,  or  notice  to  his  agents,  uudcr  the 
clirectiou  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  nmst  be  made  to  the 
court,,  and  must  be  confirmed,  modified,  or  set  aside,  and 
a  new  reference  ordered,  as  the  justice  of  the  case  may 
require. 

g  763.  If  it  be  alleged  in  the  complaint  and  established 
by  evidence,  or  if  it  appear  by  tho  evidence  without  such 
allegation  in  tho  complaint  to  the  satisfaction  of  the  court, 
that  the  property  or  any  part  of  it  is  so  situated  that  par- 
tition cannot  bo  made  without  great  pr(*judice  to  the 
owners,  the  court  may  order  a  sale  thereof;  otherwise, 

.  upon  the  requisite  proofs  being  made,  it  must  order  a 
partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  ref- 
erees therefor,  aud  must  designate  the  portion  to  remain 

jmdivided  for  the  owners  whose  interests  remain  un- 
known, or  arc  not  ascertained;  proi-^(2ec2,  that  when  the 
site  of  an  incorporate  city  or  town  is  included  within  the 
exterior  boundaries  of  tho  property  to  bo  partitioned, 
then,  on  said  fact  being  established  by  evidence,  the  fol- 
lowing proceedings  shall  be  had:  The  court  shall  there- 
upon direct  the  reierees  to  survey  and  appraise  tho  entire 
propert>;  to  bo  partitioned  by  actual  lots  and  subdivisions 
then  existing  in  the  actual  possession  of  the  several  ten- 
ants in  common,  exclusive  of  the  value  of  Improvements 
thereon,  first  netting  apart  necessary  portions  of  the  prop- 
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erty  for  ways,  roads,  and  streets,  as  in  section  seven 
hundred  and  sixty-four  of  this  Code  provided,  and  to  re- 
-port  such  survey  and  separate  appraisement  on  each  lot 
and  sulxlivision  to  the  court.    The  court  may  conllrm, 
clianffe,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and  u  necessar^  appoint  new  referees.    When,  after  the 
■  final  confirmation  of  the  report  of  such  survey  and  np- 
praisement,  it  shall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  portion  thereof,  will  be  for  the  best  iuter- 
■ests  of  the  owners  of  the  whole  property,  it  shall  order  a 
sale  thereof;  provided,  that  within  sixty  days  thereafter 
'any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  sulxlivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  i^urchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  such  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  i)roi)erty,  and  the  mouey  so  paid  to 
the  court,  as  by  this  chapter  provided.    If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
insane  or  otherwise  incompetent,  tlie  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  appeared  for  such  party  may  continue  to  repre- 
sent such- interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall   appoint   an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
el's  in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be. allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
by  such  attorney,  and  may  be  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.    [In  effect  April  12th, 
1880.] 

Appear  by  the  evidence— 23  Cal.  601. 

Partition  cannot  be  made-r27  Cal.  91. 

Sale— sees.  771-794. 

Order  for  partition— /n^er/ocutor^  character ,  35  Cal.  549.   InditpenfO' 
lie,  53  Cal.  24.    Revieto  oft  new  trial,  43  Cal.  625;  45  Cal.  119:  appeal.  88 
.CaL63S;  43Lal.G25. 

.    Befereej  single— sec.  797;  where  sale,  23  CaU  508. 
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'  §  764«  In  makiog  portititm,  'the  referees  Bmsfe  divide  the 
property,  and  allot  the  eeTeral  i>ortions  thereof  to  tiie 
respective  parties,  quality  and  qaantity  relatively  oonsid- 
eredy  according  to  the  re8i>ective  rights  of  the  parties  as 
determined  by  the  court,  pursuant  to  the  provisions  of 
this  chapter,  designating  the  several  portions  by  proper 
landmarks,  and  may  employ  a  surveyor  with  the  neces- 
sary assistants  to  aid  them.  Before  making  partition  or 
sale,  the  referees  may,  whenever  it  will  be  tor  the  advan- 
tage of  those. interested,  set  apart  a  portion  of  the  prop- 
erty for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not.  be  assigned  to  any  of  the  parties  or  sold, 
but  shall  remain  an  open  and  public  way,  road*  or  street, 
unless  the  referees  shall  set  the  same  apart  as  a  private 
way  for  the  use  of  the  parties  int^ested,  or  some  of  tlJem, 
their  heirs  and  assigns,  in  which  case  it  shall  remain  such 
private  way.  Whenever  the.  referees  have  laid  out  on  auy 
tract  of  land  roads  sufBoient  in  the  jud^ent  of  said  ref- 
erees to  accommodate  the  public  and  private  wants,  tlicy 
'Shall  report  that  fact  to  the  court,  and  upon  the  conlirma- 
tion  of  their  report  all  other  roads  onsaid  tract-shall  cease 
to  be  public  highways.  Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  ten- 
ants in  common,  being  the  owner  of  an  undivided  interest 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to 
another  person  a  specific  tract  by  metes  and  bounds  out  of 
the  common  laud,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  such 
Bpecitic  tract  to  the  purchaser  iu  fee  and  in  severalty,  the 
land  described  in  such  deed  shall  bo  allotted  and  set  apart 
.in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in 
sucli  other  manner  as  shall  mako  such  deed  effoctuiil  as  i\ 
conveyance  of  the  whole  title  to  such  segregated  parcel, 
if  such  tract  or  tracts  of  land  can  be  so  allotted  or  set 
apart  without  material  injury  of  the  rights  and  interests 
oz  the  other  cotenants  who  may  not  have  joined  iu  such 
conveyance;  provided^  that  in  all  cases  the  court  shall 
direct  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  i>remises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and  the  value  of  the  Im- 
provements made  by  the  tenants  in  common  must  be  ex- 
cluded from  tlie  valuation  in  making  sdlotments,  and  the 
land  must  be  valued  without  regs^  to  such  imiirove- 
ment,  in  case  the  same  can  be  done  without  material  in- 
jury to  the  rights  and  interests  of  the  other  tenants 
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in  common  owning  snch  land.    [Approved  April  8rd» 
1876.] 

Speoiflo  traet— n  CaL  678. 

ImproTements— 35  Cal.  102. 

Homestead-HlS  CaL  2M. 

§  765.  The  referees  must  make  a  report  of  their  pro« 
ceedings,  specifying  therein  the  manner  in  which  toer 
executed  their  trust,  and  describing  the  property  divided, 
and  the  sliarea  allotted  to  each  party,  with  a  |)articular 
description  of  each  share. 

§  766.  The  court  may  confirm,  change,  modify  or  set 
aside  the  report,  and  if  necessary,  appoint  new  referees. 
Upon  the  report  bein^  continued,  judgment  must  be  ren« 
dered  that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any  in- 
terest in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination 
of  a  particular  estate  tlierein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partit  Ion  by  publication ; 

5.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  oef ore  final  judgment  or  decree;  but  sucli 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
lieen  entered  before  his  death. 

Judgment  of  partition— scope  of,  41  Cal.  &9;  blndii^  effect  at,  83 
Cal.  289;  85Cai.&T6{  »0C&1.876;  61  CaL429,440;  53  CaL363:  appeal  from* 
purtles  notified  on,  88  Cal.  638. 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

§  768.  The  expenses  of  the  referees,  including  those  of , 
a  surveyor  and  his  assistants,  when  employed,  must  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  its 


§§  769-74     PABTITION  OF  REAL  PBOPKETY. .  286 

discretion,  tO'  the  referees,  muftt  -  be  apportionecl  among^  , 

the  different  parties  to  the  action,  equitably. 

Feesbfreferees—Ace sec.  1028.  ,.  ^     ^ 

Attomejrs'  fees— sec  sec.  280  of  Practice  Act  of  1872,  p.  671  of  tills  book. 

§  769.  When  a  lien  is  on  an  undivided  interest  or  estate 
of  any  of  the  parties,  such  lien,  if  a  partition  be  made, 
shall  thenceforth  be  a  charge  only  on  the  share  assigned 
to  such  party;  but  such  share  must  bo  first  charged  with 
its  just  proportion  of  the  costs  of  the  partition,  iu  prefer- 
ence to  such  lien. 

§  770.  When  a  part  of  the  property  only  is  ordered 
to  DO  sold,  if  thero  be  an  estate  lor  life  or  years,  in  an  un- 
divided share  of  the  whole  property,  such  estate  may  be 
set  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  The  proceeds  of  the  sale  of  incumbered  prop- 
erty must  be  applied  under  the  direction  of  the  court,  as 
follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

8.  To  satisfy  and  cancel  of  record  the  several  liens  in 
their  order  of  priority,  by  payment  of  the  sums  duo  and 
to  become  due;  the  amount  due  to  be  veriiied  by  aMdavit 
at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  hold.s  a 
lien  upon  the  property,  or  any  part  thereof,  has  other 
securities  for  the  payment  of  the  amount  of  such  lien,  tlie . 
court  may,  in  its  discretion,  order  such  securities  to  be  ex- 
hausted before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  made  from  the  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  by . 
the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  i>ersons  entitled  thereto,  whenever  the  court* 
so  directs.    But  in  case  no  direction  be  given,  all  of  sucli  i 
proceeds  and  securities  must  be  paid  into  court,  or  depos- 
ited therein,  or  as  directed  by  the  court.  7 

Deposit  in  court— 6ec8. 572-574, 2102.  . 

§  774.  When  the  proceeds  of  the  sale  of  any  share  or 
parcel  belonging  to  persons  who  are  parties  to  the  action,., 
and  who  are  known,  are  paid  into  court,  the  action  may  ^ 
be  continued  as  between  such  parties,  for  the  determina- ' 
tion  of  their  respective  claims  thereto,  which  must  be  ais*' 
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certained  and  adjudji^ed  by  the  conrt.  Further  testimony 
may  be  taken  in  court,  or  by  a  referee,  at  the  discretion  of 
the  court,  and  the  court  may,  if  necessary,  require  such 
parties  to  present  the  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  of  real  property,  made  by  referees  un- 
der this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  re- 
quired for  the  sale  of  real  property  on  execution.  The 
notice  must  state  the  terms  of  sale,  and  if  the  property  or 
any  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge, 
or  lieu,  that  must  be  stated  in  the  notice. 

Terms,  distinct  lots— soc.  782. 

Notice  of  execution  sales— sees.  602, 608:  proceedings,  see.  694  et  uq. 

g  776.  TliA  court  must,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  which  it  may 
direct  a  sale  on  credit,  and  for  that  portion  of  which  the 
purcliase-money  is  required,  by  the  provisions  hereinafter 
contained,  to  be  invested  for  the  benetit  of  unknown  own- 
.  era,  infants,  or  parties  out  of  the  State. 

§  777.  The  referees  may  take  separate  mortgages  and 
other  securities  for  the  whole,  or  couvenicnt  portious  of 
the  purchase-money,  of  such  parts  of  tbe  property  as  are 
directed  by  the  court  to  be  sola  on  credit,  for  tUe  shares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
.  and  for  the  shares  of  an  infant,  iu  the  name  of  tlie  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  uame  of 
tbe  derk  of  tbe  county  and  his  successors  in  office. 

§  778.  The  person  entitled  to  a  tenancy  for  life,  or 
•years,  whose  estate  has  been  sold,  is  entitled  to  receive 
.  such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 

such  estate,  and  which  the  nersou  so  entitled  may  consent 

to  accept  instead  thereof,  by  an  instrument  in  writing* 
.filed  with  the  clerk  of  the  court.    Upon  the  filing  of  such 

consent,  the  clerk  must  enter  the  sajme  in  the  minutes  of 

tbe  court. 

§  779.  If  such  consent  be  not  given,  filed,  and  entered, 
as  provided  in  tbe  last  section,  at  or  before  a  judgment  of 

^snle  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
ing expenses,  will  be  a  just  and  reasonable  sum  to  be 
allowed  on  account  of  such  estate;  and  must  order  the 

-  same  to  bo  paid  to  such  party,  or  deposited  in  court  for 

^liim,  as  the  case  may  require. 
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§  78(X  If  the  penoca  eotitled  to  duch  estate  for  life  or 
yeaia  be  onknown,  tbe  court  must  provide  for  tbe  protec- 
tion of  their  rights,  in  the  same  manner;  as  far  as  may  be, 
as  if  they  were  known  aii4  had  appeared. 

§  781.  In  all  cases  of  sale^,  when  it  appears  that  any 
person  has  a  vested  or  contingent  fat  ore  right  or  estate  in. 
any  of  the  property  sold,  the  court  inust  ascertain  and. 
settle  the  proportional  value  of  such  contingent  or  vested, 
right  or  estate,  and  must  direct  such  proportion  of  the 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 
m  such  manner  as  to  protect  the  rights  and  interests  of 
the  parties. 

§  782.  In  all  cases  of  sales  of  property  the  terms  must 
be  made  known  at  the  time;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  any  pur- 
chase ;  nor  cau  a  guardian  of  an  infant  party  be  interested 
in  the  piurchase  of  any  real  property,  being  the  subject  of 
the  action,  except  for  the  benefit  of  the  infant.  All  sales 
contrary  to  the  provisions  of  this  section  are  void. 

§  784.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser;  the  name  of  the 

Surchaser;  the  price  paid  or  secured;  the  terms  and  con- 
itions  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  liled  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  convey- 
ances and  take  securities  pursuant  to  such  sale,  which 
they  are  hereby  authorized  to  do.  Such  order  may  also 
give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

§  786.  When  a  part>  entitled  to  a  share  of  the  iiroperty. 
or  an  incumbrancer  entitled  to  have  his  lien  paid  out  of 
the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  mueh  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

f787.  The  conveyances  must  be  recorded  in  the  county 
ere  the  premises  are  situated,  and  shall  be  a  bar  against 
all  persons  interested  in  the  property  in  any  way  who 
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shall  have  been  named  an  parties  in  the  action,  and! 
ai^uinst  all  such  parties  and  persons  as  were  unlcnown,  if ' 
the  summons  was  perved  by  publication,  and  against  all 
persons  claiming  under  them,  or  either  of  tuem,  and! 
against  all  persons  having  unrecorded  deeds  or  liens  at 
the  commencement  of  the  action.  [In  effect  July  Ist.. 
-1874.] 

§  788.  When  there  are  proceeds  of  a  sale  belonging  to  > 
an  unknown  owner,  or  to  a  person  without  the  State,  who  i 
Baa  no  le^l  representative  within  it.  the  same  must  be  ■ 
invested  m  bonds  of  this  State  or  of  the  United  States, . 
for  the  benefit  of  the  persons  entitled  thereto, 

t789.  When  the  security  of  the  proceeds  of  sale  is* 
en,  or  when  an  investment  of  any  such  proceeds  ia  - 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  the  name  of  the  clerk  of  the  county  where  the 
Eapers  are  filed,  and  his  successors  in  ofiice,  who  must^ 
old  the  same  for  the  use  and  benefit  of  the  patties  in«  - 
terested,  subject  to  the  order  of  the  court. 


§  790.  When  security  is  taken  by  the  referees  on  ai 
lie, 


^   __ _^   jf 

sale,  and  the  parties  interested  in  such  security,  by  an  in- 
strument in  writing,  under  their  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which 
they  are  respectively  entitled;  or  when  shares  and  propor- 
tions have  been  previously  adjudged  bv  the  court,  such 
secm-ities  must  be  taken  in  the  names  of,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with 
the  clerk. 

§  791.  The  clerk  in  whose  name  a  security  is  taken,  or 
by  whom  an  investment  is  made,  and  his  successors  in 
otfice,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
securities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  clerk's  office,  free  for 
inspection  by  all  persons,  of  investments  and  moneys  re* 
ceived  by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  appears  that  partition  cannot  be  made 
ec|unl  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  and  interests  of 
some  of  them,  and  a  partition  be  ordered,  the  court  may 
adjudge  compensation  to  be  made  by  one  party  to  azv 
CoDJi  Civ.  Fsoc— A5. 
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•  Other,  on  account  of  the  inequality;  but  guch  compemui- 
tion  shall  not  be  required  to  ue  made  to  others  by  owners 
•unknown,  nor  by  an  infant,  unless  it  appears  that  such 
iinfant  has  personal  property  sufiieient  for  that  purpose, 
■  and  that  his  interest^will  be  promoted  thereby.    And  in 

•  all  cases,  the  court  has  pov/er  to  make  compensatory  ad- 
justment between  the  respective  parties,  according  to  the 

•  ordinary  principles  of  equity. 

Deposit  In  court,  sees.  573, 2101. 

§  793.  When  the  share  of  an  infant  is  sold,  the  pro- 

•  ceeds  of  the  sale  may  be  paid  by  the  referee  making  the 
-  sale,  to  his  general  guardian,  or  the  special  guardian  ap- 
.pointed.for  liim  in  the  action,  upon  giving  the  security 
^required  by  law  or  directed  by  order  oi  the  court. 

General  guardian— eeca.  1747-1809. 

Guardian  ad  litem— generally,  sees.  S72,  S73:  la  partltioa,  limited 
-powers,  lUCal.  210. 

J  794.  The  guardian  who  may  be  entitled  to  the  cua- 
y  and  management  of  the  estate  of  an  insane  person, 
or  other  person  adjudged  incapable  of  conducting  uis  own 
affairs,  whose  interest  in  real  property  has  been  sold,  may 
receive,  in  behalf  of  such  person,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  execut- 
ing, with  sufficient  sureties,  an  undertaking,  approved  by 
41  -judge  of  the  court,  that  he  will  faithfully  discharge  the 
trust  reposed  in  him,  and  will  render  a  true  and  just  ac- 
count to  the  person  entitled,  or  to  his  legal  representative. 
[In  effect  March  10th,  1880.] 
Gnardians-eec.  793n. 

§  795.  The  general  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the 
estate  of  an  insane  person,  or  other  person  adjudged  inca- 
pableof  conducting  his  own  affairs,  who  is  interested  in 
real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
be  set  off  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release,  in  his  behalf,  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  court. 

Guardiana-sec.  793r. 

§  796.  The  costs  of  partition,  including  reasonable 
counsel  fees,  expended  by  the  plaintiff  or  either  of  the 
^seiendsaxtArior  the  common  beneiit,  fees  ol  referees,  and 
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otbet  diBbatMmenti,  must  be  paid  by  the  parties  respects- 
ively  entitled  to  ebare  in  the  lands  diTidea»  in  proportion! 
to  their  respective  interests  therein,  and  may  be  included' 
and  specified  in  the  jadsment.  In  that  case,  they  shalli 
be  a  lien  on  the  several  snares,  and'the  judgment  may  be- 
enforced,  by  ezecntion,  against  such  shares,  and  against- 
other  property  held  by  tiie  respective  parties,  when,, 
liowever,  litigation  arises  between  some  of  the  parties 
only,  tlie  court  may  require  the  expense  of  such  litigation 
to  be  paid  by  the  parUes  thereto,  or  any  of  them«  [In 
e£fect  July  1st,  1874.] 

Oostt— 16  Cal.  471. 

BelSnreet'  fBes,eto.— see.  878  and  note. 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  ix>wcr3 
and  may  perform  all  the  duties  required  of  the  three  ref- 
erees. 

§  798.  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  conilrmation, 
or  perfecting  of  the  title,  or  setting  the  bouudaries,  or 
making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  shall  allow  to  the  parties  to  the  action  who  have 
paid  the  expense  of  such  litigation  or  other  proceedings, 
all  the  expenses  necessarily  incurred  therein,  except 
coimnel  fees,  which  shall  have  accrued  to  the  common 
benelit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 
and  in  the  same  kind  of  money  expended  or  paid,  and 
the  same  must  be  pleaded  and  allowed  by  tlie  court  and 
included  iu  the  linal  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  iu  proportion  to . 
his  interest,  and  shall  be  enforced  in  the  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap- 
proved February  4th,  1876.  J 

§  799.  If  it  appears  to  the  court  that  it  was  necessary 
to  iiave  made  an  abstract  of  the  title  to  the  property  to 
be  partitioned,  and  such  abstract  shall  have  been  pro- 
cured by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  have  the  same  made  before  the  commencement  of  the 
action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to 
the  inspection  of  the  respective  i>arties  to  the  action,  must 
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be  allowed  and  taxed.  Whenever  such  abstract  is  pro* 
duced  [procured  ?]  bv  the  plaintiff,  before  the  commence* 
ment  of  the  action,  he  must  file  with  his  complaint  a  no- 
tice that  an  abstract  of  the  title  has  been  made,  and  is  sub^ 
ject  to  the  inspection  and  use  of  all  the  parties  to  the 
action,  designating  therein  where  the  abstract  will  be  kept 
for  inspection.  But  if  the  plaintiff  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  he  shall, 
as  soon  as  he  has  directed  it  to  be  made,  file  a  notice  there- 
of in  the  action,  with  the  clerk  of  the  court,  statin^^  who  is 
making  the  same  and  where  it  will  bo  kept  when  hnished. 
The  court  or  the  judge  thereof  may  direct,  from  time  to 
time,  during  the  progress  of  the  action,  who  shall  have 
•the  custody  of  the  abstract. 

§  GOO.  The  abstract  mentioned  in  the  last  preceding 
-sectiou  may  be  made  by  any  competent  searcher  of  reo- 
-ords,  and  need  not  be  certitied  by  the  recorder  or  other 
•olhcer,  but  instead  thereof,  it  must  be  verified  by  the  afii- 
•  davit  of  the  person  making  it,  to  the  effect  that  he  believes 
it  to  be  correct;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  direction  of  the 
•court. 

§  801.  Whenever,  during  the  progress  of  the  action  for 
partition,  any  disbursements  plmll  have  been  made,  under 
the  direction  of  tho  court,  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time 
of  making  such  disbursements. 
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CHAPTER  V. 

ACTIONS  FOR  TBB  USURPATION  OF  AN 
OFFICE  OR  FRANCHISE 

i  802.  Certain  write  aboHshed. 

S  803.  Action  may  be  brought  against  any  party  nsorptaiffp  etc.,  any 
office  or  francbise. 

S  80i.  Name  of  pei'sou  entitled  to  office  may  be  set  forth  In  the  com- 
plaint. If  fees  have  been  received  by  the  usurper,  he  may 
be  arrested. 

S  809.  Judgment  may  determine  the  rights  of  both  Incumbent  and 
<'l:iimant. 

I  8^.  When  rendered  in  favor  of  applicant. 

I  807.  Diim^^^cfl  may  be  recovered  bv  successful  applicant. 

§  80d.  When  several  persons  claim  the  same  office,  their  rights  may  be 
determined  by  a  single  action. 

S  809.  If  defeudaiit  found  guilty,  what  Judgment  to  be  rendered 
agahist  him. 

§  802.  The  writ  of  scire  facias  ia  abolished.  [In  effect 
March  10th,  1880.] 

Scire  facias— for  rerlvlng  executions,  formerly,  see  sec.  685n. 

Quo  warranto— abolished  by  Code,  restored  I^,  see  sec.  76,  subd.  5: 
amond  accordingly,  note  to  sec.  51,  entitled  Writs,  cbstaiit,  aboi^ 

ISUKD. 

§  803.  An  action  may  he  brought  by  the  attorney-gen- 
enil,  ill  tlio  name  of  tlie  people  of  this  State,  upon  his 
own  information,  or  upon  the  complaint  of  a  private 
party,  agaiuHt  any  person  who  usurps,  intrudes  into,  or 
unlawfully  holds  or  exercises  any  public  office,  civil  or 
military,  or  any  francliise  within  this  State.  And  the  at- 
torney-general must  bring  the  action*  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  is  directed  to  do  so  by 
the  governor. 

Complaint— sec.  804:  security  by  relator,  sec.  810. 

Office- 14  Cal.  43;  25  Cal.  96;  28  Cal.  382;  50  CaL  43S. 

Usurper  or  intruder— 10  Cal.  376:  20  CaL  50. 
.  Remedy  for  usurpation  of  office— quo  warranto,  8  Cal.  167 ;  7  Cal.  393, 
432;  47  Cal.  524:  contesting  elections,  distinct,  sec.  1011  et  sea.;  28  Cal. 
129:  inapplicable  when,  47  Cal.  524:  not  by  collateral  proceeding,  3  CaL 
W;  13  Cal.  621:  17  Cal.  626;  23  Cal.  314:  certiorari  UnproperTXamb  v. 
Scbottler,  March  17th,  1880, 5  Pac.  C.  L.  J.  140. 

Franchise— Civil  Code,  sec.  358:  dissolution  of  corporations,  CivU 
Code,  sees.  399. 400. 
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§  804.  Whenever  such  action  is  bronght,  the  attorney- 
general,  in  addition  to  the  statement  of  the  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  ofBce*  with  a  statement  of  his  right 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to 
tlie  office,  andbv  means  of  his  usurpation  thereof,  an  order 
may  be  j^nted  by  a  justice  of  the  Supreme  Court,  or  a 
judge  01  the  8ui)erior  Court,  for  the  arrest  of  such  de- 
fendant and  holding  him  to  bail;  and  thereupon  he  may 
be  arrested  and  hela  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  Liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest.    [In  effect  March  10th,  1880.] 

Action—where  several  elaimants,  sec.  806. 

Bight  to  the  office— proof  of,  10  CaL  877. 

Oomplahit— 14  CaL  4a;  16  CaL  308. 

Ani«rer>28  Cal.  882. 

Azrest  and  bail— sec.  478  ei  uq, 

§  805.  In  every  such  action,  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  upon 
the  right  of  the  defendant,  as  justice  may  require. 

Judgment— sec.  809;  27  Cal.  470. 

Review— of  contested  election  cases,  24  CaL  449, 457. 

§  806.  If  the  judgment  be  rendered  upon  the  right  of 
the  person  so  alleged  to  be  entitled,  and  the  same  oe  in 
favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon  himself  the  execution  of 
the  office. 

§  807.  If  judgment  be  rendered  upon  the  rieht  of  the 

Eerson  so  alleged  to  be  entitled,  in  favor  of  such  person, 
e  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  offioa 
by  the  defendant. 
Damaged  sustained— 28  CaL  21,  SI, 

§  808.  When  several  persons  claim  to  be  entitled  to 
the  same  office  or  franchise,  one  action  may  be  broiiffht 
against  all  such  persons,  in  order  to  try  their  respeouve 
rights  to  such  office  or  franchise. 

§  809.  When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  in- 
truding into,  or  unlawfully  holding  any  office,  franchise, 
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or  prlvilej^,  judgment  mnst  be  rendered  that  such  de- 
fendant be  excluded  from  the 'office,  franchise,  or  priv- 
ilege, and  that  he  pay  the  costs  of  the  action.  The  court 
may  also,  in  its  discretion,  impose  upon  the  defendant  a 
fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  Btate. 

g  81(X  When  the  action  is  brought  upon  the  informa* 
tion  or  application  of  a  private  party,  the  attorney-gen- 
eral may  require  such  party  to  enter  into  an  undertaking, 
T7ith  sureties  to  be  approved  by  the  attorney-general,  con« 
ditioned  that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plmntiff, 
and  all  the  costs  and  expenses  incurred  in  the  prosecution 
of  tbe  action.    [In  effect  July  Ist,  1874.] 
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CHAPTER  VL 

OF  ACTIONS   AGAINST  STBAMBRS,  VfiS- 

8ELS,   AND   BOATS. 

I  818.  When  Tessels,  etc.,  are  liable.   Their  liabilities  constltote  liens. 

814.  Actions  may  bo  brought  directly  against  such  vessels,  etc. 

815.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the  master,  mate,  etc. 

817.  Plaintiff  may  liave  such  vessel,  etc.,  attached. 
8L8.  The  clerk  must  issue  the  writ  of  attachment. 

819.  Such  writ  must  bo  directed  to  the  sheriif.   Sheriff  may  releasa 

upon  sumcient  uudertaklnar. 

820.  Sheriff  miut  execute  such  writ  without  delay. 

8*^1.  Tho  owner,  master,  etc.,  may  appear  and  defend  such  vesseL 
822.  Proceediugs  in  actions  under  tliis  chapter. 
I  82a.  After  appearance,  attaclmieut  may,  on  motion,  be  dl^clmrgrd. 
I  824.  When  not  discliargcd,  such  ves»el,  etc.,  may  be  sold  at  imbllo 

auction.   Application  of  pi'oceeds. 
S  835.  Mariners  and  others  may  assert  their  claim  for  wsiges.  nutwitb- 
stauding  prior  attaclmient.   How  enforced. 

J  826.  Proof  of  the  claims  of  mariners  and  others. 
827.  Sheriff's  notice  of  sale  to  contain  measurement,  tonnage,  etc. 

§  813.  All  steamers,  vessels,  and  boats  are  liable: 

1.  I'oT  services  rendered  on  board  at  the  request  of,  or 
on  contract  with,  their  resi^ective  owners,  masters,  agents, 
or  consignees; 

2.  For  supplies  furnished  in  this  State  for  their  use,  at 
the  request  of  their  respective  owners,  masters,  agents,  or 
consignees; 

3.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment; 

4.  For  their  wharfage  and  anchonigo  within  this  State; 

5.  For  non-performance,  or  mal  performance,  of  any  con- 
tract for  the  transportation  of  jiersons  or  property  between 
places  within  the  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty, in  this  State. 

Demands  for  these  several  causes  constitute  liens  upon 

all  steamers,  vessels,  and  boats,  and  have  priority  in  their 

order  herein  enumerated,  and  have  preference  over  all 

other  demands;  but  such  liens  only  continue  in  force  for 

the  period  of  one  year  from  the  time  the  cause  of  action 

accrued.    [In  effect  July  1st,  1874.] 

Section  constitationalHnrlsdlction  of  Sttfte  Courts,  1  CaL  485: 2Gil. 
808;  5CaL 268;  9 CaL  697;  13  CaL 369;  34  Cal.  676;  42  CaL 227, 4^;  90 CSl 
235. 
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Fnctioe  under  faction— admiralty  prooadnre  Inapplloatle*  16  CaL 

_  Subdivision  l.   Senrioaa  rondwed   ■eamen'a  wagas,  aeo.  114;  1 
CaJ.  465.    SaicMffe,  Civil  Code,  sec.  207!f. 

SUBDiTisiov  2.  SappUaa  fturnlahed— reqneat  of  master,  M  Cal. 
241« 

SUBDiTisioN  5.   Tk-ansportation,  oontraot  for— of  passengers,  IS 

Cal.  36»:  18  CaL  626:  of  property,  6  Cal.  482;  42  Cal.  227. 

Subdivision  0.   lajoriea  to  property— coUlsion,  2  Cal.  370. 

X«ien— wbeu  attaches,  8  Cal.  418:  defined,  see.  1180. 

Preference— over  all  other  demands,  as  to  lalMr  claims,  see  seca. 

1204-I20<>. 

Period— of  one  year,  when  begins,  29  CaL  410. 

§  814.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  brought  against  the  owners  by 
name,  if  known,  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated ns  unknown  owners.  Other  persons  having  a  lien 
upon  the  vessel  may  be  made  defendants  in  the  action, 
the  .D:iture  and  amount  of  such  lien  being  stated  in  the 
complaint.    [In  effect  July  1st,  1874.] 

Unknown  owners— flctltlons  designation  of,  sec  474. 

Parties— wife,  18  Cal.  606:  generally,  sec.  887  «l  *eq. 

§  815.  The  complaint  must  designate  the  steamer,  ye3« 
Bel,  or  boat  by  name,  and  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 

Oomplaint— In  general,  sec.  426n. 

Verification  of  pleadinga— sec.  448. 

§  816.  The  summons  and  copy  of  the  complaint  must 
be  served  on  the  owners  if  they  can  be  found ;  otherwise, 
they  may  be  served  on  the  master,  mate,  or  person  having 
charge  of  the  steamer,  vessel,  or  boat.  [In  effect  March 
10th,  1880.] 

Service  of  anmmona— on  person,  confers  Jurisdiction,  2  CaL  806: 
generally,  sec.  410  e<  $eq. 

§  817.  The  plaintiff,  at  the  time  of  issuing  the  sum* 

mens,  or  at  any  time  afterward,  may  have  the  steamer, 

veA»el,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 

ta'ihed  as  security  for  the  satisfaction  of  any  judgment 

that  may  be  recovered  iu  the  action.    [In  effect  July  Ist, 

1874.] 

Attachment— not  necessary  to  acquire  lien  on  vessel,  7  Cal.  405,  and 
see  8  Cal.  418:  generally,  sec.  537  et  seq. 

Steamer,  vessel,  or  boat— used  in  navigating  the  waters  of  this  State; 
Statute  1850;  see  1  Cal.  163. 
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§  818l  The  oleik  of  the  ooart  most  iasae  a  writ  of  at- 
tachment, on  the  application  of  the  plaintiff,  upon  receiv- 
ing a  written  undertaking  on  hebalf  of  the  plaintiiT,  oxe- 
oated  by  two  or  more  suincient  sureties,  to  tlie  effect  that 
if  the  judgment  be  rendered  in  favor  of  the  owner  of  the 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  pay 
all  costs  and  damages  that  may  be  awarded  against  him, 
or  all  damages  that  may  be  sustained  by  him  from  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  in  no  case  be  less  than  five  hundred 
dollars.    [In  effect  July  1st,  1874.] 

Attachment  bond— generally,  comiMure  sec  089s. 

Undeitakings— generally,  sec.  941ii:  qnallflcations  of  tnreties,  see. 
1057. 

§  819.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  in 
his  custody  until  discharged  in  due  course  of  law.  [In 
effect  July  1st,  1874.] 

§  820.  The  sheriff  to  whom  the  writ  is  directed  and  de- 
livered must  execute  it  without  delay,  and  must  attach 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel,  and  furniture,  until  dis- 
charged in  due  course  of  law;  but  the  sheriff  is  not  author- 
ized hy  any  such  writ  to  interfere  with  the  discharge  of 
any  merchandise  on  board  of  such  steamer,  vessel,  or 
boat,  or  with  the  removal  of  any  trunks  or  other  property 
of  passengers,  or  of  the  captain,  mate,  seamen,  steward, 
Cook,  or  ouier  persons  employed  on  boaxd.  [In  effect  July 
1st,  1874.] 

§  821.  The  owner,  or  the  master,  agent,  or  consignee  of 
the  steamer,  vessel,  or  boat,  may,  on  Y>ehalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may  ex- 
cept to  the  snificiency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  mav  require  sureties 
to  justify,  as  upon  bail  on  arrest.  [In  effect  July  Ist,  1874.] 

Appearance— eec.  1014. 

Answer— sec.  437  and  notes. 

Justification  of  swetie»-see.  495. 

§  822.  After  the  attachment  is  levied,  the  owner,  or  the 
master,  agent,  or  consignee  of  the  steamer,  vessel,  or  boat, 
may,  on  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sutficient  to 
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satisfy  the  demand  in  salt,  besides  costs,  or  depositing 
tbat  amoant  with  the  sheriff.  Upon  receiying  socn  under- 
taking or  amonnt,  the  sheriff  must  restore  to  the  owner,  or 
the  master,  agent,  or  consignee  of  the  owner,  the  steamei^ 
vessel,  or  boat  attached.    [En  effect  July  1st,  1874.] 

Oovnter-bond-^  GsL  165,  and  compsre  lec  MOz  tmUeitaklngt,  lee 
sec.  818a. 

§  823.  After  the  appearance  in  the  action  of  the  owner, 
the  attachment  may,  on  motion,  also  be  discharged,  in  the 
same  manner;  and  on  like  terms  and  conditions,  ns  at- 
tachments in  other  cases,  subiect  to  the  provisions  of  sec. 
8:15.     [In  effect  July  Ist,  1874.] 

Discharge  pf  attachment— «ec8. 654-058. 

§  824.  If  the  attachment  be  not  discharaed,  and  a 
ludgment  be  recovered  in  the  action  in  favor  of  the  plaint- 
iff, and  an  execution  be  issued  thereon,  the  sheriff  must 
sell  at  public  auction,  after  publication  of  notice  of  such 
sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  or  such  interest  therein  as 
may  be  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  follows: 

1.  Wlien  the  action  is  brought  for  demands  other  tlian 
the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the  ex- 
ecution; 

2.  To  the  payment  of  the  judgment  and  costs,  includ- 
ing his  fees; 

a.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  ap- 
peared on  behalf  of  the  owner,  or  it  there  be  no  appear- 
ance, then  into  court,  subject  to  the  claim  of  any  party 
or  parties  legally  entitled  thereto.  [In  effect  July  lst» 
1874.] 

Sale  on  exeention— geaerally.  sec.  metuq* 

Payment  toto  oobrt— eeos.  SSMOi,  3KM. 

§  825.  Any  mariner,  boatman,  or  other  person  em- 
ployed in  the  service  of  the  steamer,  vessel,  or  boat  at- 
tached, who  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands 
than  sucli  wages,  may  file  an  affidavit  of  his  claim,  set- 
ting forth  the  amount  and  the  particular  service  rendered, 
with  the  clerk  of  the  court;  and  thereafter  no  attachment 
can  be  discliarged  upon  filing  an  undertaking,  unless  the 
amount  of  Huch  claim,  or  the  amount  determined  as  pro- 
vided in  the  nc::t  section,  be  covered  thereby,  in  addition 
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to  the  other  requirements;  and  any  ezecntion  issued 
against  such  steamer,  vessel,  or  boat,  upon  judp^ent  x»- 
covered  thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale: 

1.  To  the  fiayment  of  the  amount  of  such  claims  filed, 
or  the  amount  determined  as  provided  in  the  next  sec- 
tion, which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judn^ment  and  costs  and  sher- 
iff's fees;  and  must  direct  the  payment  of  any  halauce  to 
the  owner,  master,  or  consignee  who  may  have  appeared 
in  the  action ;  but  if  no  apjiearance  by  thorn  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  court. 
[In  effect  July  1st,  1874.] 

Preferred  claims— for  wages*  etc.,  sees.  1204-1208. 
Deposit  in  court— sees.  872  ef  jeg.,  2101. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or  other 

{person,  filed  with  the  clerk  of  the  court,  as  provided  in  the 
ast  section,  be  not  contested  within  five  days  after  notice 
of  the  iiline  thereof  by  the  owner,  master,  agent,  or  con- 
signee of  the  steamer,  vessel,  Or  boat  against  which  this 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  ad- 
mitted; but  if  contested,  the  clerk  must  indorse  upon  the 
afiidavit  thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest,  and  must  immediately  thereafter 
order  the  matter  to  a  single  referee  for  his  dotennination, 
or  he  may  hear  the  proofs  and  determine  the  matter  him- 
self. The  judgment  of  the  clerk  or  referee  may  be  re- 
viewed by  a  court  in  which  the  action  is  pending,  or  a 
judge  thereof,  immediately  after  the  same  Ls  given,  and 
the  judgment  of  the  court  or  judge  shall  be  nnal.  On  tbe 
review,  the  court  or  judge  may  use  the  miuutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the 
proofs  anew.    [In  effect  March  10th,  1880.] 

§  827.  The  notice  of  sale  published  by  the  sheriff  must 
contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel,  or  boat,  and  a  general  description  of 
her  condition. 
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CHAPTER  I. 

PLACE  OF  TRIAL  OF  ACTIONS  IST  JUSTICES' 

COURTS. 

833.  Actions,  in  what  township  or  city  may  be  commenced. 

833.  Place  or  trial  may  be  chimgerl  la  certain  cases. 

834.  Limitation  on  the  right  to  change. 

835.  To  what  court  transferred. 

836.  Procoedhigs  after  order  chanffln?  place  of  trlaL 

837.  Effect  of  an  order  changing  place  of  triaL 

838.  Transfer  of  cases  to  the  District  Court. 

§  832.  Actions  in  Justices'  Courts  must  be  commenced, 
and,  subject  to  tbe  riglit  to  change  tlie  place  of  trial,  as  in 
this  chapter  proyided,  must  be  tried: 

1.  If  tliere  be  no  Justices*  Court  for  the  to\mship  or 
city  in  which  the  defendant  resides— in  any  city  or  town- 
ship of  the  county  in  whicli  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otiiersvise 
jointly  liable  in  the  same  action,  and  reside  in  differont 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties—in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property — in  tbe 
township  or  city  where  the  injury  was  committed,  or 
where  the  defendant  resides; 

4.  If  for  tlie  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  detaining  the  same — in 
the  townsiiip  or  city  in  which  the  property  may  be  found, 
or  in  wliich  the  property  was  taken,  or  in  which  the  de- 
fendant resides; 

6.  \V  lieu  the  defendant  is  a  non-resident  of  the  county— 
in  any  township  or  city  wherein  he  may  be  found; 

6.  When  the  defendant  is  a  non-resident  of  the  State — ^in 
any  township  or  city  in  the  State; 

7.  Wlien  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  m  another  county, 
township,  or  city — in  the  township  or  city  in  which  such 
obligation  is  to  be  performed,  or  in  which  ue  resides;  and 
the  township  or  city  in  which  the  obligation  is  inciured 
shall  be  deemed  to  be  the  township  or  city  in  which  it  la 
to  be  performed,  unless  there  is  a  special  contract  to  the 
contrary; 
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8.  When  the  nartiea  voluntarily  appear  and  plead  with- 
out summons— in  any  township  or  city  in  the  State; 

0.  In  all  other  cases — in  tlie  townnhip  or  city  in  which 
the  defendant  resides.    [In  effect  July  1st,  1874.] 

Jnrisdiction  of  Jastices'  Oonrts— aecs.  113-119, 029. 

Beaidenco— as  » Jurladictioual  fact,  15  Gal.  296;  18  CaL  128;  34  Cal.  821. 

§  833.  The  court  may,  at  any  time  before  the  trial,  on 
motion,  change  the  place  of  trial  in  the  following  cases: 

1.  AVhen  it  appears  to  the  satisfaction  of  the  justice  be- 
fore whom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party: 

2.  When  either  party  makes  and  files  an  affidavit  that 
ho  believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  justice; 

3.  When  a  ]ury  has  been  demanded,  and  either  party 
makes  and  iiles  an  affidavit  that  he  cannot  have  a  fair 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of 
tbe  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

5.  when  the  justice  is  sick  or  unable  to  act. 

Ohange  of  venae— generally,  sec.  897  et  teg.:  effect  of  order  for,  50 
Cal.  443. 

SUBDTVisioir  2.  Partiality  alleged— tnmsfer  imperative,  5  Col.  507 ; 
22  CaL  34. 

§  834.  The  place  of  trial  cannot  be  changed,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
grounds  specified  in  the  first,  second,  and  third  subdivis* 
ions  of  the  preceding  section. 

8ee  notes  to  last  section. 

§  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon;  and  if  they  do  not  so  agree, 
then  to  another  Justices'  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had: 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
ferred, on  payment  bv  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
witli  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 
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2.  Upon  tbe  receipt  by  him  of  such  jpapen,  the  justioe 
of  the  court  to  which  the  case  is  transferred  mast  issue  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  parties  at  least  one 
day  before  the  time  fixed  for  trkil. 

§  G37.  From  the  time  the  order  changinfc  the  place  of 
trial  is  made,  the  court  to  which  the  action  is  thereby 
transferred  has  the  same  jurisdiction  over  it  as  though  it 
had  been  commenced  in  such  court. 

JaxiscUotioa  vests— 60  Cal.  441. 

Farther  change  of  vexine— 23  Oal.  34. 

§  838.  Tlie  parties  to  an  action  in  a  Justices*  Court  can« 
not  give  evidence  upon  any  question  which  involves  tbe 
title  or  poHStission  oi  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine,  nor  can 
any  issue  presenting  such  question  be  tried  by  sucli  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  veri- 
fied by  1  lis  Oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to 
real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  the  justice  must  suspend  all 
further  proceedings  in  the  action  and  certify  the  i)lead- 
ings,  and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
the  same,  from  his  docket  to  the  clerk  of  the  Superior 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  tbe  Superior  Court 
shall  have  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein;  pror^ded^  that  in  cases  of 
forcible  entry  and  detainer,  of  which  Justices*  Courts 
have  jurisdiction,  any  evidence,  otherwise  competent, 
may  be  given,  and  any  question  properly  involved  there- 
in may  be  determined.    [^  effect  March  26th,  1880.] 

Oertiflng  to  Saperior  Oonrt— from  Justices'  Courts  in  cities  and 
counties,  see  sec.  93:  mandamus  for  refusal,  60  Gal.  609. 

Title  or  possession  of  realtjr  involved— see  sec.  112,  subd.  2  and 
notes;  also  31  Gal.  140:  trespass,  when  within  Jurisdiction,  63  Gal.  33. 

Z^S^ty  of  tax,  eto.,  involved— see  see.  112,  suImL  4  and  note;  21  Oal. 
61. 

Foroihle  entry  and  detainer— jurisdiction  of,  sec  113,  subd.  1  and 
note. 
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CHAPTER  n. 

MA2TNBR   OF  COMMBNCINO  AOTZONB  IN 

JUSTICBS'  COURTS. 

!899.  Actions,  how  commenced. 
840.  Summons  may  Issue  within  a  year. 
841.  Defendant  may  walvo  summons. 
1 ,  842.  Parties  may  appear  in  person  or  by  attorney. 

I  643.  When  guardian  necessary,  how  appointed. 

!  844.  Summons,  how  Issued,  directed,  and  what  to  eontldiu 

!  845.  Time  for  appeafance  of  defendant. 

I  846.  Alias  summons. 

847.  Same. 

848.  Summons,  limitation  upon  time  of  service. 

I I  841.  Summoas.  by  wlioin  and  how  served  and  returned. 
I  850.  Hour  for  appearance. 

§  839.  An  action  in  a  Juntice's  Court  is  commenced  by 
filing  a  complaint.    [In  effect  March  11th,  187(3.] 

Commencement  of  action— generally,  sees.  850,  405:  pendency 
from,  sec.  1019. 

Complaint— generally,  sec.  428  and  notes. 

Actions—in  cities  and  counties,  title,  etc.,  sec.  69. 

§  840.  The  court  must  indorRo  on  the  complaint  the 
date  upon  wliich  it  was  tiled,  and  at  any  time  within  one 
year  thereafter  the  plaiutifif  may  have  summons  issued. 

Isenance  of  ettmmona  >^eueraliy ,  sec.  406. 

Payment  of  fees— in  cities  and  counties,  sec.  91. 

§  841.  At  any  time  after  the  complaint  is  filed,  the 

defendant  may,  in  writing,  or  by  appearing  and  pleading, 
waive  thuissuing  of  summons. 
Waiver— compare  sec.  406. 

§  842.  Parties  in  Justices'  Courts  may  appear  and  act 
in  person  or  by  attorney ;  and  any  person,  except  tlje  con- 
Btaole  by  whom  the  summons  or  jury  process  was  served, 
may  act  as  attorney. 

Justices'  Oourt  practitioners— sec.  96,  and  note. 

Attorneys— generally,  sec.  275,  et  seq. 

§  843.  AVhen  an  infant,  insane,  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian, 
if  he  have  one,  or  by  a  guardian  ad  liiem  appointed  by 
the  justice.  When  a  guardian  ad  litein  is  appointed  by 
the  justice,  he  must  be  appointed  as  follows: 
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1.  If  the  infant,  insane,  or  incompetent  person  be  plaint- 
iff, the  appointment  must  be  made  before  the  summons 
is  issued,  upon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years;  if  under  that  age,  or  if  insane 
or  incompetent,  upon  the  application  of  a  relative  or 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be  de- 
fendant, the  appointment  must  be  made  at  the  time  the 
summons  is  returned,  or  before  the  answer,  upon  the  ap- 
plication of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returned.  If  he 
be  under  the  age  of  fourteen,  or  be  insane  or  incompetent, 
or  neglect  so  to  apply,  then  upon  the  application  of  a  rel- 
ative or  friend,  or  any  other  party  to  the  action,  or  by  the 
justice,  on  his  own  motion.    [In  effect  March  26th,  18S0.] 

G-aardians— compare  sees.  372, 373,  and  notes. 

§  844.  The  summons  must  be  directed  to  the  defend- 
ant, and  signed  by  the  justice,  and  must  contain : 

1.  The  title  of  the  court,  name  of  the  county  and  city 
or  township  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto; 

2.  A  sufHcieut  statement  of  the  cause  of  action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer 
before  the  justice,  at  his  ottice,  as  specilied  in  sec.  S^  of 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appear  and  answer,  the  plaintiif  will  take  judg- 
ment for  the  sum  claimed  by  him  (stating  it); 

6.  In  other  actions,  a  notice  that  unless  defendant  so 
appear  and  answer,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded.  If  the  plaintiff  has  appeared 
by  attorney,  the  name  of  the  attorney  must  be  indorsed 
upon  the  summons.    [In  effect  March  26th,  1880.] 

Oontonts  of  Bammons— compare  sec.  407,  and  note. 

Intendments— {18  to  inferior  courts,  sec.  SSn;  33  Cal.  822. 

§  845.  The  time  specified  in  the  summons  for  the  ap- 
pearance of  the  defendant  must  be  as  follows; 

1.  If  an  order  of  arrest  be  indorsed  upon  the  summons, 
forthwith ; 

2.  In  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear  and  answer  the 
complaint  within  five  days,  if  the  summons  bo  served  in 
the  city  and  county,  township,  or  city,  in  which  the  action 
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is  brought;  within  ten  days,  if  served  out  of  the  township 
or  city,  but  in  the  coonty  in  which  the  action  is  brought 
and  within  twenty  days,  if  served  elsewhere.  [In  effect 
March  26th.  1880.] 

Time  for  appearance— ffeneraUy, see. 407;  Babd. 9, note:  in  Jnstlefli' 
Courts,  8  CaL  339;  23  Cal.  85;  34  CaL  648. 

§  846.  If  the  summons  is  returned  without  being 
Berved  upon  any  or  all  of  the  defendants,  the  justice, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
Buinmons  in  the  same  form  as  the  original,  except  that 
ho  may  fix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date. 

Alias  Bommons— generally,  compare,  sec.  408. 

§  847.  The  justice  may,  within  a  year  from  the  date 
of  the  iiling  of  the  complaint,  issue  as  many  alias  sum- 
mons as  may  be  demanded  by  the  plaintiff. 

Alias  summons-Hsee  sec.  403. 

§  848.  The  summons  cannot  be  served  out  of  the  county 
of  the  justice  before  whom  the  action  is  brought,  except 
when  the  action  is  brought  upon  a  joint  contract  or  obli- 
gation of  two  or  more  persons,  who  reside  in  different 
counties,  and  the  summons  has  been  served  upon  the  de- 
fendant, resident  of  the  county,  in  which  case  the  sum- 
mons may  be  served  upon  the  other  defendant  out  of  the 
county;  and  except,  also,  when  an  action  is  brought 
against  a  party  wiio  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  a  different 
county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides;  and  except,  also,  where  an 
action  is  brought  for  injury  to  person  or  property,  and 
the  defendant  resides  in  a  different  county,  in  which  case 
summons  mav  be  served  in  the  county  where  the  defend- 
ant resides.    [Approved  April  3rd,  1876.] 

Ftocesa  of  Jostices'  Oonrta-extent  of,  sees.  94, 108:  constitation- 
aUty  of  proTisious,  14  Gal.  158. 

§  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
stable of  any  of  tlie  counties  of  this  State :  provided,  that 
when  a  summons,  issued  by  a  justice  of  the  peace,  is  to 
be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate  under  seal 
by  the  county  clerk  of  such  county,  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace 
at  the  date  of  the  summons;  or  the  summons  may  be 
served  by  any  male  resident,  over  the  age  of  twenty-one 
years,  not  a  party  to  the  suit,  within  the  county  where  the 
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Mtion  is  bronffht.  and  urnst  be  serred  and  retamed  as 

provided  In  Title  V,  Part  n,  of  this  Code,  (sees.  405-416)  or 

it  may  be  senred  by  publication,  and  sees.  413  and  412,  so 

far  as  they  relate  to  the  publication  of  summons,  are  made 

applicable  to  Justices*  Courts;  the  word  ''justice"  being 

substituted  for  the  word  "judge,"  whenever  the  latter 

word  occurs.    [In  effect  May  27th,  1874.] 

8eiTic«  of  miinmon»~fir«nerally :  Shetiffand  depuHe$~-foT  Justices' 
Courts  in  cities  and  counties,  sec.  87:  C^<a6le— see  Political  Code, 
•ecs.  4SU.  43Us  4  CaL  188. 

§  850.  When  all  the  parties  served  with  process  shall 
have  appeared,  or  some  of  them  have  appeared,  and  the 
remaining  defendants  have  made  default,  the  justice  must 
fix  a  day  lor  the  trial  of  said  cause,  and  notify  the  plaint- 
iff and  the  defendants  who  have  appeared,  thereof.  The 
parties  are  entitled  to  one  hour  in  which  to  appear  after 
the  time  fixed  in  the  said  notice,  but  are  not  bound  to  re- 
main longer  than  that  time,  unless  both  parties  have 
appeared,  and  the  justice,  being  present,  is  engaged  in  the 
trial  of  another  eanse.    [Approved  April  Srd,  1876.} 

Time  of  trial— sec.  873  €t  teq. 


CHAPTEB  ta. 
PLBADIKQS  IIT  JTJaTUJBB'  COURTS. 


impUIat  atf  tw  pot  In 


, but 

mut  be  Buch  as  to  enaJile  a  peraoi 
BtuQdiDK  to  kaoiT  what  is  iatendutl: 

2.  May,  except  thu  complaint,  be  oral  oi  in  writing; 

3.  MuHt  not  be  verified,  unless  otlierwlse  provided  in  tliU 
title; 

4.  If  In  writing,  mnst  be  filed  wltb  the  justice; 

5.  If  oral,  Bu  entry  of  tbelr  substance  most  be  made  In 
the  docket. 

SminTViBiOH  3.  ToiUsd  ■niwar-'Beo.  Ill,  intid.  1.  hc.  SM. 
Ubeial  ooiumiotlon  of  plBadlngi— la  Jnitloea' Ceuiti.  I  CaL  ISli  t 
CaS.ti;  ISCOLiSeilSCBLnj;  saCaL282. 


2.  The  demurrer  to  the  complaint; 

3.  Tlie  answer  by  the  defendant; 
t.  The  demurrer  to  the  answer. 


I  of  plBB 

§  8S3.  The  complaint  Id  Justtcea'  Courts  ia  a  onncise 
statement,  in  writing,  of  the  facta  constituting  the  plaint- 
MTb  cause  of  action;  or  a  copy  of  the  account,  note,  bill, 
bond,  or  instmmeut  upon  wbicli  the  action  IB  iMsed. 
Oomplaiot— ggaemUy,  He  (28,  uul  notea. 
g  854.  The  defendant  may,  at  any  time  before  anawet- 
Ins.  demur  to  the  complaint. 
DMnaitei-seDeniUy,  sec  130,  and  ootts. 

nail 


FLBADOrGS.  310 

defendant  believes  to  be  nntrae,  and  also  a  statement,  in 

a  plain  and  direct  manner,  of  any  other  facts  constituting 

a  aefense  or  coonter-claiin,  upon  which  an  action  might 

be  brought  by  the  defendant  against  the  plaintiff  iu  a 

Justices'  Court. 

Answer— In  Justices'  Courts.  17  CaL  80;  SO  CaL  48;  23  Cal.  16;  30  CaL 
545:  objection  to  juriadlction  by,  6  CaL  417:  as  wairer,  8  CaL  339:  gen- 
erally, sec.  437  anu  notes. 

Coucter-ckdm— above  $300.  beyond  Jurisdiction,  23  CaL  61. 

§  856.  If  the  defendant  omit  to  set  up  a  counter-claim 
m  the  cases  mentioned  in  the  last  section,  neither  he  nor 
his  a.s:4ignee  can  afterward  maintain  an  action  against  the 
plaintiff  therefor. 

Oonnter-claim  waived— generally,  sec.  439,  and  note. 

§  857.  When  the  answer  contains  new  matter  in  avoid- 
ance, or  constituting  a  defense  or  a  counter-claim,  the 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insufficiency,  stating  therein  the  grounds  of  such 
demurrer. 

Demorrer  to  aaswer-generaUy,  sec  443.' 

§  858l  The  proceedings  on  demurrer  are  qa  follows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith ; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not  ex- 
ceeding two  days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

Proceedings  on  demurrer— compare  sees.  472, 636. 

§  859.  Either  party  may,  at  anytime  before  the  conclu- 
sion of  the  trial,  amend  any  pleading,  but  if  the  amend- 
ment is  made  after  the  issue,  and  it  appears  to  the  sat- 
isfaction of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  The  court 
may  also,  in  its  discretion,  when  an  adjournment  will  by 
the  amendment  be  rendered  necessary,  require,  as  a  con- 
dition to  the  allowance  of  such  amendment,  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party, 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollar? 
The  court  may  also,  on  such  terms  as  may  be  just,  and 
on  payment  of  costs,  relieve  a  party  from  a  judgment  by  < 
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default  taken  against  bim  by  bis  mistake,  inadvertence, 

surprise,  or  excusable  neslect,  but  tbe  application  for  nucli 

relief  must  be  made  witbin  ten  days  after  tbe  entry  of  tlie 

judgment  and  upon  an  affidavit  sbowing  good  cause  tbere- 

lor. 

Amendment^lberal,  of  Justices'  Ooort  p1eiw11nq;s,  10  CaL  842;  11 
Cal.  280:  generally,  sec.  47S  and  notes:  adjouruinent  for,  sec.  874, 
fiubd.2. 

§  860.  Wben  a  pleading  is  amended,  tbe  adverse  partv 
may  answer  or  demur  to  it  witbin  sucb  time,  not  exceeu- 
ing  two  days,  as  tbe  court  may  allow. 

Time  to  plead-comiMre  aeo.  4S2. 
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CHAPTER  IV. 

PROYISIONAL  RXSMXSDIES  IN  TUBTlCBa' 

COURTS. 

▲bt.  I.  AiknssT  avd  Bail. 

in.  claix  ajstd  Delivbbt  of  PsBscnrAL  Pbopxbtt. 

ABTIGLE  I. 

Absbst  avd  Bail. 

!86l.  Order  of  arrest  and  arrest  of  defendant. 
863.  Affidavit  and  undertaUnff  for  order  of  arrest. 
86S.  A  defendant  arrested  must  be  taken  before  the  Jnstlce  Smme- 
diately. 
f  864.  The  officer  must  glTe  notice  to  the  plalntift  of  arrest. 
I  86S.  The  officer  must  detain  the  defendant. 

§  861.  An  order  to  arrest  the  defendant  may  be  in- 
dorfted  on  a  summons  issued  by  the  justice,  and  the  de- 
fendant may  be  arrested  thereon  by  tlie  sheriff  or  consta* 
ble,  at  the  time  of  serviug  the  summons,  and  brought 
before  the  justice,  and  there  detained  until  duly  dis- 
charged, in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damaj^, 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 

glied,  when  the  defendant  is  about  to  depart  from  the 
tate,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brom;ht; 

4.  When  the  detendant  has  removed,  concealed,  or  dis- 

Sosed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
ef  raud  his  creditors. 
But  no  female  can  be  arrested  in  any  action. 

Arrest  and  bail— generally,  sec.  478  et  seq. 

Process  of  Jnstioes'  Oonrts— extent  of,  see  8ec.848fi. 

§  862.  Before  an  order  for  an  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the  jus- 
tice, by  the  affidavit  of  himself  or  some  other  person,  the 
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facts  upon  which  the  application  is  foanded.  The  plaint- 
iff must  also  execute  and  delirer  to  the  justice  a  written 
nndettaking  in  the  sum  of  three  hundred  dollars,  with 
Bufflcieut  sureties,  to  the  effect  that  the  plaintiff  will  pay 
all  costs  that  may  be  adjudfced  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful,  or  without  sufficient  cause,  not 
exceeding  the  sum  specified  in  the  undertaking,  [in  effect 
July  Ist,  1874.] 
Affidavit  aad  uodertaUng  for  axTMt— cooipsre  sect.  481, 482. 

§  863.  The  defendant,  immediately  upon  being  ar« 
rested,  must  be  taken  to  the  oifice  of  the  lustice  who 
made  the  order,  and  if  he  is  absent  or  unable  to  trv  the 
action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  action,  the  officer 
inust  immediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  fustice  of  an  adjoining  township,  who 
munt  take  jurisdiction  of  the  action,  and  proceed  thereon, 
as  if  the  summons  had  been  issued  and  the  order  of  ar* 
rest  made  by  him. 

*  §  864.  The  officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
agent,  and  indorse  on  the  summons,  and  subscribe  a  cer- 
tificate, stating  the  time  of  serving  the  same,  tlio  time  of 
the  arrest,  ana  of  his  giving  notice  to  the  plaintiff. 

§  865.  The  officer  makinz  the  arrest  must  keen  the 
deiendant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

ABTicm  n. 

ATTAOHXXITT. 

{  868.  Writ  of  sttacbment  sball  issne  up<m  sffldsvft. 

f8B7.  Undertaklnff  on  attachment  most  be  required. 

i  868.  Writ  of  attaohmeiit.  aubfltaace  of.   Oi&cer  may  take  an  nnder^ 

taking  Instead  of  levying. 
S  869.  Certain  proylsions  apply  to  all  attaclunents  in  Jnstiees^  Coorti. 

'  §  866.  A  writ  to  attach  the  property  of  the  defendant 
must  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  before  answer,  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as 
are  required  to  be  shown  by  the  affidavit  specified  in  sec*. 
tion  five  hundred  afid  thirty-eight  of  this  Code. 

Anachmem«*generally,  sec.  537  et  seq. 

After  issuing  snmmons— 23  CaL  89. 
Cona  Crv.  Paoo.— sir* 
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§  867.  Befbr6  issttingf  tbe  writ,  the  jNistlccrnmst  reqnira 
a  written  iiudertakifig  on  the  part  ox  the  plaiBtlff,  with 
two  or  more  Bofficient  sureties,  in  a  sum  not  less  than  fifty, 
nor  more  than  three  hundred  dollars,  to  the  effect  that  if 
the  defendant  recover  Judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awardea  to  the  defendant  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment, 
not  exoe^eding  the  sum  specified  in  the  undertaking. 
Undertaking  on  attachment— generally,  see.  839  and  notes. 

§  868.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  or  the  sheriff  of  any  other  county, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  the  defendant  within  his  county,  not  exempt 
trom  execution,  or  so  much  thereof  as  may  be  sufficientto 
satisfy  the  plaintiffs  demand,  the  amount  of  wliich  must 
be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security,  by  the  undertaklna  of  two 
sufticient  sureties,  in  an  amount  sufflcieat  to  satisfy  such 
demand,  besides  costs;  in  which  oasei  to  take  such  under* 
taking. 
Contents  of  writ— comi»are  see.  540. 

§869.  The  sections  of  this  Code  from  section  five 
hundred  and  forty-one  to  section  five  hundred  and  fifty* 
nine,  both  inclusive,  are  applicable  to  attachments  issued 
in  Justices'  Courts,  the  word  "  constable '*  being  substi* 
tuted  for  the  word  *'  sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  and  the  word  ''justice"  being  substituted 
for  the  word  "judge." 

ABTICLE  UL 

Claim  akd  Dblivsrt  of  PsnkosAL  Pbofbrtt. 

$  870.  How  GhUm  and  d^very  enftHrced. 

§  870.  In  an  action  to  recover  possession  of  penonal^ 
property,  the  plaintiff  may,  at  the  time  of  issuing  sum- 
mons, or  at  any  time  thereafter  before  answer,  claim  the 
delivery  of  such  propertv  to  him;  and  the  sections  of  this 
Code,  from  section  five  hundred  and  ten  to  section  five 
hundred  and  twenty-one,  both  inclusive,  are  tippUoabie 
to  such  claim  when  made  in  Justices'  Courts,  the  Dowels' 
therein  given  and  duties  imposed  on  sheriffs  being  ex* 
tended  to  constables,  and  the  word  '*  justice  "  substituted' 
for  "  judge." 

Claim  and  dellvevy-ireneiidly,  see.  M9  a  sefi 
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GHAPTBB  V. 

COURTS. 

I  871.  Jadgmffiit  WI1011  defendant  falls  to  appear. 
i  Ol  Judoment  against  defendant  on  demuirer. 

§  871.  If  the  defendant  fail  to  appear,  and  to  answer 
or  demur  within  the  time  specified  in  the  summons,  then, 
upon  proof  of  service  of  summons,  the  following  proceed* 
ings  must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
lecovery  of  money,  or  damages  only,  the  court  must  ren- 
der judgment  in  favor  of  plaintiff  for  the  sum  specified  in 
the  summons; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
favor  for  such  sum  (not  exceeding  the  amount  stated  in 
the  summons)  as  appears  by  such  evidence  to  be  just.  [In 
effect  April  IGth,  1880.] 

Dt&olt  judgment— generally,  sec.  089. 

§  872.  In  the  following  cases  the  same  proceedings 
must  be  had,  and  judgment  must  be  rendered  in  like  man- 
ser,  as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur: 

I,  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

•  Z  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time  al" 
lowed  by  the  court 

-  Oompare— sec.  8BB  and  notes. 
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CHAPTER  VI. 

TIMB  OF  TRIAL  AND  POSTPONZOtfENTB  IZf 

JUSTICES'  COURTS. 


I 


RTl.  Tlmowhen  trial  must  be  cofnmeiired. 
.  ST4.  WiK'ji  court  inay.  ot  Its  own  motlou,  postpone  trtaL 
J  RT'i.  Post{)onemeiit  by  consent. 
(  ttTO.  Postponement  upon  application  of  a  party. 
I  877.  No  rontlnnanco  for  more  than  ten  days  to  be  granted,  OnleM 
Qpon  filing  of  ondertaklng. 

S  873.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the 
timo  specilied  in  the  notice  mentioned  in  section  850,  and 
the  trial  must  be  continued  without  adjournment  for  more 
tlinn  twenty-four  hours  at  any  one  time,  until  all  the 
issues  t  herein  are  disposed  of.    [Approved  April  3rd,  187(1.  \ 

0  874.  The  court  may,  of  its  own  motion,  postpone  the 
trial: 

1.  For  not  excecdinii:  one  day,  if,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  iu  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nec- 
essary ; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  is- 
sues of  fact,  and  a  jury  has  been  demanded. 

SuBDivibiov  2.  Amendment  of  pleadings,  eto.— see  sees.  898, 8S9L 


§  875.  The  court  may,  by  consent  of  the  parties,  given 
in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  ux)on  by  the  parties. 

§  876.  The  trial  may  be  postponed  upon  the  applica- 
tion of  either  party,  for  a  period  not  exceeding  four 
months: 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  lie  cannot,  for  want  of  mate- 
rial testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  iu  what  respect  the  testimony 
expected  is  material,  and  that  he  has  used  due  diligence 
to  procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
hut  the  action  may  proceed  notwithstanding,  and  the  oe- 
fendant  is  subject  to  arrest  on  execution,  in  the  same 
manner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  ilxed  by,  the  justice,  to  the 
effect  tliat  he  will  render  Iiimself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to 
.such  as  may  be  issued  to  enforce  the  judgment  therein: 
or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  o: 
any  judgment  which  he  mny  recover  in  the  action,  not  ex- 
ceeding the  amount  speciiied  in  the  undertaking.  On  til- 
ing the  undertaking  specilied  in  this  subdivision,  the  jus- 
tice must  order  the  defendant  to  be  discharged  from  cus- 
tody; 

4.  The  party  making  the  application  must,  if  required 
b^  the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  justice,  and  tbat 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witness  was  produced. 

But  tho  court  may  reauire  the  party  making  the  appli- 
cation to  state,  upon  affidavit,  the  evidence  wliich  ho  ex- 
pects to  obtain;  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  bo  consid- 
ered as  actually  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  must  not  be  postponed. 

Fostponemeiat— generally,  sec.  695,  and  notes:  costs  of,  sec  1029. 

Undertaking,  snreties,  eto— sees.  941n,  1057. 

BUBDivisioxs  2  and  3.  Arrest  and  bail— sec.  478  et  $eq. 

§  877.  No  adjournment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  tho  appli- 
cation of  either  partv,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  iixed  by  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  which  may  be  recovered  against 
the  party  applying,  not  exceeding  the  sum  speciiied  in  the 
undertaking. 

Undertakings— see  sec.  87Gii« 
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CHAPTER  TH. 
TRIALS  nr  JUSTICBS'  COURTS. 

878.  Issue  defined,  and  the  durewnt  kinds.      ■ 

879.  Issue  of  law,  now  raised. 

880.  Issue  of  fact,  how  raised, 

881.  Issue  of  law,  how  tried. 
833.  Issue  of  fact,  how  tried. 
833.  Juiy,  how  waived. 
d&i.  Either  party  falling  to  appear,  trial  may  proceed  at  request  of 

other  j»arty. 

!885.  Challenges  to  jurors. 
886.  Manner  of  pleading  a  written  instrament. 
887.  If  a  copy  of  an  Instrument  be  filed,  the  signatures  will  be 
deemed  admitted,  unless  denied  under  oath. 

§  878.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  oy  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  sec.  588. 

§  879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof; 
Same  as  sec.  589. 

§880.  An  issue  of  fact  arises— 

1.  Upon  a  material  allegation  in  the  complaint  contro^ 
verted  by  the  answer;  and, 

2.  U]ion  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Same  as  sec.  fiSO. 

'   §  881.  An  issue  of  law  must  be  tried  by  the  court 
Oompare— sec.  591. 

§  882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  is  waived,  in  ^rhich  case  it  must  be  tried  by  the 
court. 

Compare>-«ec.  592. 

§  883.  A  jury  may  be  waived — 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before 
the  commencement  of  the  trial  of  an  issue  of  lact; 


3.  B^  the  f ailnre  of  either  party  to  appear  at  the  time 
i)xed  for  the  trial  of  an  issue  of  fact. 
Waiver  of  jurj— compare  sec.  631,  and  notet. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed 
for  trial,  the  trial  niay  t>roceed  at'thb  request  of  the  ad- 
verse party. 

Oompare— ifee.  AM* 

§  885.  The  chaUeuffes  are -either  peremptory  or'  for 
cause.  Each  party  is  entitled  to  three  peremptory  chal- 
lenges. Either  party  may  challeuji^e  for  cause  on  anj 
grounds  set  forth  in  section  six  hundred  and  two.  Chal- 
lenges for  cause  must  be  tried  by  the  judtioe. 

Ohallenges— com]>are  aaos.  601, 662. 

§  886.  Wlien  the  cause  of  action  or  counter-claim  arises 
upon  an  account  or  instrument  for  the  payment  of  money 
only y  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  the  original  to  be  exhibited 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  tlie  ad- 
verse party,  at  such  time  as  may  be  fixed  in  the  order;  or^ 
if  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence. 

Order  for  i]xspeotion'-€ee.  1600. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  filQ 
with  the  justice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange, 
or  other  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought,  the  defendant  is  deemed 
to  admit  the  genaineness  of  the  signatures  of  the  makers, 
indorsers,  or  assignors  thereof,  unless  he  specifically  de? 
nies  the  same  in  his  answer,  and  verify  the  answer  by  hid 
oath. 

Compare— «ec8. 447, 85S. 

Signature  of  bond»~t)y  prlnted/M  •imUet4A  CaL  06S. 


§§889^90  ^UDGMBiiTS.       ^  320 


GHAFTEB  VUL 

JUDaBOSNTS  (OTHER  THAN  B7  DBFAUZiT) 
IN  JUSTICES'  COX7RTS. 

I  889.  Jndffment  bj  confession. 

S  890.  Judgment  of  (llsmissixl  entered  In  certain  cases  without  prejn- 
uice. 

891.  Judgment  upon  rerdlct. 

892.  Judgment  after  trial  by  the  court. 

893.  Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  tneeiuu  found  due  exceeds  the  Jurisdictiou  of  the  Justlcet 
tbe  exceHs  may  bo  remitted. 

\  885.  Offer  to  compromise  before  triaL 
f  896.  Costs  may  bo  Included  In  the  Judgment. 
I  897.  Al>8tract  of  Judgment. 

898.  AlMtract  may  be  filed  and  docketed  In  county  clerk's  oflElce. 
809.  Effect  of  docketing. 

I  900.  Judgment  not  a  lien  unless  abstract  Is  recorded  In  the  recorder's 
office. 

§  889.  Judgments  upon  confession  may  be  entered  up 
in  any  Justices*  Court  specilied  inthe  confession. 

Oonfe^on  of  jadgment^B  Cal^TB;  sec  1135:  and  generally,  sees. 
1133-1135:  Jurisdiction,  sec.  112»  subd.  ^ 

§  8S0.  Judgment  that  tlie  action  be  dismissed,  without 
prejudice  to  a  new  action,  may  be  entered  wltli  costs,  in 
the  following  cases: 

1.  Wlien  the  plaintiff  voluntarily  dismisses  tho  action 
l^efore  it  is  finally  submitted; 

*  "2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  tho  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  tho  court ; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  if  not  taken  at 
the  trial,  it  is  waived. 

DiBmissal,  etc.— compare  sec.  581,  and  notes:  effect  of,  2d  CaL  812. 

Subdivision  4.  Action  brought,  where— sec.  832.  Appears  hy  the 
evidence— 18  Cal.  128.  Waiver  of  obj  ection— 15  Cal.  296 ;  and  compare 
•ec.  434  and  note. 
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§  891.  When  a  trial  by  jturr  has  been  had,  Judnment 
xnast  be  entered  by  the  jusuoe,  at  onoe,  in  conformity 
"With  the  verdict. 

Entry  of  Jndgment— Iijiich  «.  Keny*  41  CaL  4l2t  gentnUy,  lee.  Ml. 
and  note.  Jadgmont— generaUy,  note  to  mm.  664. 

§  892.  When  the  trial  is  by  the  court,  Judgment  mosf 
be  entered  at  the  close  of  the  trial. 
See  sec.  891fi.  , 

§  893.  The  jadcpnent  in  Juntices'  Courts  must  be  en- 
tered substantially  in  the  form  required  by  section  six 
hundred  and  sixty-seven  of  this  Code.  When  the  judg- 
ment is  rendered  in  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisoument  thereon,  the  fact  that  the  de- 
fendant is  BO  subject,  must  be  stated  in  the  judgment. 
[In  effect  July  1st,  1874.] 

Bzecntion  against  the  person,  extent  of  prooets— lee.  848fi. 

§  894.  Wlien  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judgr 
ment  may  be  rendered  for  the  residue. 
Iiimit— tbree  hundred  dollars,  sec.  112. 

§  895.  If  the  defendant,  at  any  time  before  the  trial, 
offer,  in  writing,  to  allow  judgment  to  be  taken  against 
liim  for  a  specified  sum,  the  plaintiff  may  immediately 
Imvo  judgment  therefor,  with  tne  costs  then  accrued;  b\it 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  in  excess  of  the  offer,  he  can* 
not  recover  costs,  but  costs  must  be  adjudged  against 
liim,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  eyU 
deuce  nor  affect  the  recovery,  otherwise  than  as  to  costs, 
[Approved  March  2nd,  1878.J 
Offer  to  compromiae-HMinipare,  sec.  987. 

§  896.  The  justice  must  tax  and  include  in  the  judg- 
ment the  costs  allowed  by  law  to  the  prevailing  party. 
Ootts— sec.  SS4:  percentage  In  San  Fxandsco,  see  Stats.  1866,  p.  66. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  au  abstract. of 
the  judgment  in  substantially  the  following  form  (filling 
|)lanks  according  to  the  facts): 

&TATB  OF  California, county,  (or  city  and  county). 

,  plaintiff,  t;. .  defendant.  In  Justices*  Court,  be- 
fore   ,  justice  of  the  peace, township  (or  city,  or 

oity  and  county), ,  18—  [inserting  date  of  abstract]. 
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ihiiaBieBt  evttied  fdr  plkiiitiif,  <ot  defoadant)  for  $ , 

jftk  toe  *-*— *  day  of  — ^— b    I  certify  tbaft  the  forts^oing  is  a 
eoirect  abstract  of  a  jadgment  rendered  in  said  action  in 

paj  court— or  (as  tlio  ease  may  be)  in  tbe  court  of , 

justice  of  tbe  peace,  as  appears  by  bis  docket  now  in  mv 

possession,  as  nis  successor  in  offiee. » Justice  ot 

tbe  Peace.    [In  effect  Harcb  26tb,  1880.] 

Abstract-a3  CaL  S9:  traoaeript,  f onnerly,  S7  CaL  371 :  bi  cities  and 
eoonttoa^aecSS. 

g  896.  Tbe  abstract  may  be  filed  in  tbe  office  of  the 
county  clerk  of  tbe  county  in  wbicb  tbe  judgment  was 
rendered,  and  tbe  judgment  docketed  in  tbe  jadgment 
docket  of  the  Superior  Court  thereof.  The  time  of  tbe 
receipt  of  tbe  abstract  by  tbe  clerk  must  be  noted  b\r 
faim  thereon,  and  entered  in  tbe  docket.  [In  eftect  March 
a6tb.  1880.] 

Docketing^— genefaDy,  aee.  C7L 

BecaUing-^  CaL  3GB. 

§  899.  From  tbe  time  of  docketing  in  tbe  eotmty 
clerk's  office,  execution  may  be  issued  thereon  by.  the 
county  clerk  to  tbe  sheriff  of  any  county  in  tbe  State, 
other  than  the  county  in  which  tbe  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if  issued 
§n  a  jadgment  of  the  Superior  Court.  [In  effect  March 
Uth,  1880.]  . 
Bzecntioii— generally,  aee.  681  et  seq. 

§  900.  A  judgment  rendered  in  a  Justice's  Court 
creates  no  lien  upon  any  lands  of  tbe  defendant,  unless 
Buch  an  abstract  is  filed  in  tbe  office  of  the  recorder  of  the 
county  in  which  the  lands  are  situated.  When  so  filed, 
and  from  the  time  of  filing,  the  iud^ent  becomes  a  lien 
upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien 
expires,  acquire.  The  lien  continues  for  two  years,  un- 
less the  jadgment  be  previously  satisfied.  [In  effect 
April  16th,  1880.] 

So  Uen~imles8  abstract  filed  and  recorded,  82  CaL  399. 

Beoording— see.  674;  19  CaL  149. 

lileoi  extent  sad  duration  of--eompare,  aec  674. 
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CHAPTER  IX. 

EZECX7TIONS  FROM  JtrSTXCBS'  COURTS.  * 

001.  Execntkm  may  Iwoe  at  any  time  within  £▼•  jaan. 

902.  Execution*  contents  of . 

COJ.  Benewal  of  execution. 

904.' Duty  of  OffflcerrecelTlnflrexsentloa. 

90ft.  FrooeecUngsnip|itom(Mitaryto«ZMattoa» 

*  §  901.  Execution  for  th<»  enforcement  of* »  judgment 
of  a  Justice's  Court  may  be  issued  by  the  justice  who 
entered  the  judgment,  or  his  successor  in  omce,  on  the 
ai)pIlcation  of  tlie  party  entitled  thereto,  at  any  time 
within  fire  years  from  the  entry  of  judgment. 

Within  five  years— 6  CaL  012;  26  CaL  lOG:  generally,  lee.  6B0t  action 
on  Judgment  after,  16  Cal.  37.'. 

Staying  proceedinga-on  roid  judgment,  40  CaL  266. 

Ezeontlon— eecOStet  generally,  lec.  661  ef  m^. 

§  902.  The  execution  must  be  directed  to  the  sheriiT  or 
to  a  constable  of  the  county,  and  must  be  subscribed  by 
tlie  justice  and  bear  date  the  day  of  its  delivery  to  the 
officer.  It  must  intelligibly  refer  to  the  judgment,  by 
stating  the  names  of  the  parties,  and  the  name  of  the 
justice  before  whom,  and  oi  the  county  and  the  township 
or  city  where,  and  the  time  when,  it  was  rendered ;  the 
amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine, 
part  two,  of  this  Code,  in  an  execution  to  the  sheriff. 

Oompare— eec  681  et  seq. 

Region  of  prooesa— see  see.  848ii;  17  CaL  294. 

§  903.  An  execution  may,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  before  the  expiration  of  the 
time  fixed  for  its  return,  by  the  word  '*  renewed  "  written 
thereon,  with  the  date  thereof,  and  subscribed  by  the  jus- 
tice. Such  renewal  has  the  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary,  u  an  execu- 
tion is  returned  unsatisfied,  another  may  be  afterward 
issued. 

§  904.  The  sheriff  or  constable  to  whom  the  execution 
is  directed  must  execute  the  same  in  the  same  manner  ag 
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.1§  905     ~  .JUBU0XIO2C8.  931 

the  sberifT  is  regoired  by  the  provisions  of  title  nine,  part 
two,  of  this  Ck>ae,  to  nroceed  upon  executions  directed  to 
him;  and  the  constable,  when  the  execution- is  directed  to 
him,  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheriff. 

Execute  the  writ—compare,  sec.  691  et  aeq.t  and  generally,  see  sec 
0R8  el  «eg. 

§  905.  The  sections  of  this  Code,  from  seven  hundred 
and  fourteen  to  seven  hundred  and  twentyH>ne,  botli  in- 
clusive, are  applicable  to  Justices'  Courts,  the  word  **  con- 
stable" being  substituted,  to  that  end,  for  the  word 
•*  sheriff,"  and  the  word  "justice"  for  the  word  "  judge/* 
•  ]^oo«edtngs  snpplemeatary  to  execution— 47  CaL  191|  tees.  n4-72U 
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CHAPTER  X. 
CONTBBffPTS  IN  JUSTICBS'  OOURTS. 


906.  CoDtemnts  a  Justice  may  ptmlBli  for. 
O07.  ProceeamsH  for  coutompt. 
SQ8.  Same. 

909.  FuDlshmenta  for  contempts. 

910.  The  couvictlon  must  be  entered  In  the  docket. 


§  906.  A  justice  may  panish  as  for  contempt,  persons' 
l^ilty  of  the  foUowini;  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  justice  while  noldine  the  court,  teuding  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance  in  the  presence  of  the  justice,  or  in  the  imme- 
diate vicinity  of  tlie  court  held  by  him,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 

iiig; 
'6,  Disobedience  or  resistance  to  the  execution  of  a 

lawful  order  or  process,  made  or  issued  by  him ; 

4.  Disobedience  to  a  subpcana  duly  servedi  or  refusing 
to  be  sworn  or  to  answer  as  a  witness; 

6.  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  liim. 

Contempts— generaUy,  sec.  1209  et  teq. 

Oonrts  and  jndioial  officers,  powers  of— see.  128  and  notes,  sees. 
177-179. 

§  907.  When  a  contempt  Is  committed  in  the  imme- 
diate view  and  presence  of  the  justice,  it  may  be  pun- 
islied  summarily;  to  that  end  an  order  must  be  made 
reciting  the  facts,  as  they  occurred,  and  adjudging  that 
tlie  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

Compare— eec.  1211. 

§  908.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  pei-son 
so  guilty  may  be  arrested  and  brought  before  the  lustice 
immediately,  when  an  opportunity  to  be  heard  in  his  de- 
Cons  GIV.  PBOO.— 98. 
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CONTEMPTS. 


sas 


fense»  or  excuse,  must  be  given.    The  justice  may,  tliere- 
>ui>on,  discharge  him,  or  may  convict  him  of  the  offense. 
Oompare— 6ec.  1211;  eec.  1212  et  seg. 

§  909.  A  justice  may  punish  £or  contempts  by  fine  or 
^imprisonment,  or  both;  such  tine  not  to  exceed  in  any 
>  case  one  hundred  dollars,  and  such  imprisonment  one  day. 

One  day's  imprisonment— but  see  sec.  1219;  47  CaL  131. 

§  910.  The  conviction,  specifying  particularly  the  of- 
rfense  and  the  judgment  thereon,  must  be  entered  by  the 
J  justice  in  his  docket. 
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CJHAPTEB  XI. 
DOCKBTS  OF  JUSTZCBS. 

911.  Docket,  What  to  contain. 

912.  Entries  theraln  primary  erldence  of  the  tactM, 
912.  An  Index  to  the  docket  must  be  kept 
914.  Dockets  must  be  delivered  by  justloe  to  hia  inoeesflor,  or  to 

county  clerk. 

S  9U.  Froceedmgs  when  office  becomes  Taeaat»  and  before  a  racoe^ 
■or  la  appointed. 

§  911.  Eyery  luntice  most  keep  a  book,  denominated 
a  "docket,"  in  wLich  he  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or 
a  writ  of  attachment  be  Issued,  a  statement  of  the 
fact; 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions;  if  in  writing,  referring  to  them: 
if  not  in  writing,  a  concise  statement  of  the  material 
parts  of  the  pleadings; 

5.  Every  adjournment,  stating  on  whose  application 
and  to  what  time; 

G.  The  demand  for  a  trial  by  jiiry,  when  the  same  is 
made,  and  b^  whom  made,  the  order  for  the  juiy,  and 
the  time  appointed  for  the  return  of  the  jury  and  for  the 
trial; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose  re« 
quest; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis- 
agreement  and  discharge; 

9.  The  judgment  of  the  court,  specifying  the  costs  in- 
cluded, and  toe  time  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  when  and 
by  whom; 

1 1.  The  receipt  of  a  notice  of  appeal,  if  any  be  given, 
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:and  of  the  appeal  bond,  if  any  be  filed.    [In  effect  Jnly 
.l8t,1874.] 

Doelcot  in  cities  and  comities  eoc  9S. 

Residence  of  defendant— see  sec.  832s. 

Entries  in  docket— snbd.  3.  JUtwm  tf  mmmont,  10  OsL  93;  15  GaL 
-.296,  subd.  9:  judgment,  41  CaL  2Xi. 

§  912.  The  several  particnlars  of  the  last  section  speci- 
fied must  be  entered  under  the  title  of  the  action  to  which 
they  relate,  and  (unless  otherwise  in  this  title  provided) 
at  the  time  when  they  occur.  Such  entries  in  a  justice's 
docket,  or  a  transcript  thereof,  certified  by  the  justice,  or 
his  successor  in  office,  are  prima  facie  evidence  of  the 
if  acts  so  stated.    [In  effect  March  26th,  1880.] 

Prima  facie  evidence— sec.  18S3:  justices' dccket  as,  33  CaL  49:  ad- 
iinlflsibility  of  |»arol  evidence,  34  CaL  321. 

§  913.  A  justice  must  keep  an  alphabetical  index  to  his 
•docket,  in  which  must  be  entered  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index, 
in  the  alphabetical  order  of  the  first  letter  of  the  family 
name. 

§  914.  Every  Justice  of  the  peace,  upon  the  ezj^ration 
of  his  term  of  office,  must  deposit  with  his  successor  his 
official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  those  of  his  predecessors,  or  any  othet  which  may 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  ciualified,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
in  the  office  of^some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If 
tliere  is  no  other  justice  in  the  township,  then  the  docket 
and  papers  of  such  justice  must  be  deposited  in  the  office 
of  tlie  county  clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  his  prede- 
cessor or  of  another  justice  is  deposited,  has  and  niay  ex- 
ercise over  all  actions  and  proceedings  entered  in  such 
docket,  the  same  jurisdiction  as  if  originally  commenced 
before  him.  In  case  of  the  creation  of  a  new  county,  or 
the  cliange  of  the  boundary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly 
acting  as  such  within  the  same  territory  may  come,  a, 
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for  the  parpodes  of  this  section,  considered  the  successor 
of  such  former  justice. 

§  917.  The  justice  elected  to  All  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before 
the  expiration  of  a  lull  term.  When  a  full  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the 
same  township  or  city,  from  that  time  is  the  successor. 

§  918.  When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  a  judge  of  the  Superior  Court  must, 
^y  a  certificate  subscribed  by  him  and  Uled  in  the  office 
OT  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  Roing  out  of  office,  or  whose  office  has 
become  vacant.    [In  effect  March  26th,  1880.] 
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CHAPTER  XTT. 

OENBRAL  PROVISIONS   REOiATINO  TO 
JUSTICES'  COX7RTS. 

I  919.  Justtow  may  tene  sabpoanaB  and  flnal  prooeas  to  any  partof  tbe 

county. 
S  920.  Blanks  must  be  IIQed  In  all  papers  issued  by  a  Justice,  except 

subpoenas. 
I  921.  Justices  to  recelTe  aU  moneys  collected  and  pay  same  to  parties. 
S  922.  lu  case  of  disability  of  justice*  anotber  Justice  may  attend  on 

his  behalf. 

1923.  Justices  may  require  security  for  costs. 
934.  Who  entitled  to  costs. 
925.  What  provisions  of  Code  iqipllcable  to  Justices'  Courts. 

§  919.  Jostioea  of  the  peace  may  issue  sabTXBiias  in 
any  action  or  proceeding;  in  tbe  courts  held  by  tuem,  and 
final  process  on  any  judgment  recovered  therein,  to  any 
part  of  the  coonty. 

Final  process— to  any  part  of  the  county,  sees.  94, 108. 

§  920.  The  summons,  execution,  and  every  other  pa- 
per made  or  issued  by  a  justice,  except  a  subpoana,  must 
be  issued  without  a  blank  left  to  be  filled  by  another,  oth- 
erwise it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respect- 
ively, and  must  pay  the  same,  and  all  moneys  paid  to 
them  in  their  official  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  [In  effect 
March  26th,  1880.] 

§  922.  In  case  of  the  sickness  or  other  disability,  or 
necessary  absence  of  a  justice,  on  a  return  of  a  sum- 
mons, or  at  the  time  api)ointed  for  a  trial,  another  justice 
of  the  same  township  or  citjr  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for 
the  time  being,  of  the  justice  before  whom  the  summons 
was  returnable.    In  that  csise,  the  proper  entry  of  the 

Eroceedings  before  the  attending  justice,  subscribed  by 
im,  must  be  made  in  the  docket  of  the  iustice  before 
-whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  justice  before  whom  the  summons  was  retom- 
able  may  resume  jurisdiction. 


831  OKKZBAL  PBOYISI01I8.  S§ 

§  923.  JoBtioes  may.  in  all  oases,  requixe  a  deposit  of 
money  or  an  undertaking,  as  seoority  for  costs  ox  coort» 
before  issuing  a  summons. 

Frepayment  of  fees— see.  91. 

S  924.  The  prevailing  party  in  Justices'  Courts  is  en- 
titled to  ooffts  of  the  action,  and  also  of  any  proceedings 
taken  by  liim  in  aid  of  an  execution,  issued  npon^any 
judgment  recovered  therein.    [In  effect  July  1st,  1874.] 

Costs— eee  sec.  8M. 

§  925.  Justices's  Courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  tbis  Code 
wliicli  are,  in  their  nature,  applicable  to  the  organization, 
powers,  and  course  of  proceedings  in  Justices  Courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
tbis  title,  are  applicable  to  Justices'  Courts  and  the  pro- 
ceedings therein. 

Peculiar  and  limited  jurisdiction— sees.  113-114  and  notes. 

FroTisloas  applloable— 47  Cal.  181. 

§  926.  In  all  civil  cases  arising  in  Justices'  Courts, 
wherein  an  undertaking  is  required  as  prescribed  in  this 
Code,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  in  United  States  gold  coin  equal 
to  the  amount  required  by  the  said  undertaking,  which 
aaid  sum  of  money  shall  be  taken  as  security  in  place  of 
Bald  undertaking.    [Approved  February  26th,  1S78.] 
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TITLE  Xn. 

PROOZUEIDZNQS  IK  CIVIL  ACTIONS  IN  PO- 

UCE  COURTS. 

929.  How  commenced. 

930.  Summons  must  isspe  on  filing  complaint. 
981.  Defendant  may  plead  orally  or  in  writing. 
933.  Trial  by  Jury,  when  defeudaat  is  entitleu  to. 

933.  Proceedings  to  be  conducted  as  in  Justices'  Courts. 

§  929.  Civil  actions  in  Police  Courts  are  commenced  bv 
Almg  a  complaint,  setting  forth  the  violation  of  the  ordi- 
nance complained  of,  wita  such  particulars  of  time,  place, 
and  manner  of  violation  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  its  title.  The  complaint  must  be 
verified  by  the  oath  of  the  party  complaining,  or  of  his 
attorney  or  agent. 

§  930.  Immediately  after  filing  the  complaint,  a  sum- 
mons must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  any  time  designated 
therein,  not  exceeding  four  days  from  the  date  of  its 

issuing. 

§  931.  On  the  return  of  the  summons  the  defendant 
may  answer  the  complaint.  The  answer  may  be  oral  or 
in  writing,  and  immediately  thereafter  the  case  must  be 
tried,  unless,  for  good  cause  shown,  an  adjournment  is 
granted. 

§  932.  In  all  actions  for  violation  of  an  ordinancei 
where  the  line,  forfeiture,  or  penalty  imposed  by  the  or- 
dinance is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court.    In  actions  where  the  fine,  forfeiture,  or  penalty  im- 

gosed  by  the  ordinance  is  over  fifty  dollars,  the  defendant 
i  entitled  to  a  trial  by  jury. 

§  933.  All  proceedings  in  civil  actions  in  Police  Courts 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  Justices' 
Courts. 
Police  court  proceedings— no  Jurisdiction  where  legality  of  license 
luestioned,  51  CaL  499:  ciyU  proceedings  injustices'  Courts,  sees.  831- 


TITLB  XHL 

Of  Appeals  in  Clira  Actions. 

Chap.     I.  Appeals  in  general. 

IL  Appends  from  District  Courts. 

III.  Appeals  from  County  Courts. 

lY.  Appeals  from  Probate  Courts, 

y.  Appeals  to  County  Courts. 

[333] 


iVtm  appeal  m 

EllecIordlunlt_ 

(Vtiit  msv  Le  reviewed  on  apneal  tram  Jailgmoit. 

RemeiUal  powen  of  Ha  uppcQate  court. 
I  ova.  Oa  JiidgLLinut  <m  appeal,  retuLttltur  muit  be  certified  to  tJid 
I  9U.  l*rovl9lonaof  tUi  cbaiiter  uot  applicable  to  appolo  loConnij 

g  936.  A  Judgment  or  order  in  a  cItU  acMon,  except 
wCen  einressly  made  final  by  this  Code,  may  be  reviewed 
aa  prescribed  In  tbia  title,  and  not  otlierrrlBe. 

Jndgmenta  and  ard«»— appeal  rrom.  tee,  W?  anil  notes. 

Not  ottierwiia— 8  Cal.  SH;  M  Cat.  IMi  McLaiulUIn  ■.  l>oaalnTtT, 
April  Ttb,  im,  ft  Pac.  C.  I.  J.  »CL 

g  937.  An  order  made  ont  ot  conrt,  withont  liotlce  to 
the  advenie  patty,  may  be  vacated  or  modified  without 
notice,  by  the  Jndge  who  made  it;  or  may  be  vacated  or 
modified  on  notice,  in  the  manner  in  wiiicb  other  motiona 

Vacatlag  or  moiltjtng 
CaLMO;  WCal.ll:  order! geoersUr, 


g  936.  Any  party  agKrieved  may  appeal  In  the  caaen 
prescribed  In  thia  title.  The  party  appealing  is  known  at 
the  appellant,  and  the  adverse  party  aa  the  raapondent. 


AnrpartrBggrlsrsd-anrtMtr.ICal.  n;  M 
Cal.I«:Migneveil.eC*].WS;  S C*L  IW:  10  C*l. 

AdvHU  partr-^  C»l.  fiTI)  U  C»l.  7B. 

Dealh  ef  piitir— M  ftCeeCtni  WPeal, «  C>].248|  wcUn;  lee.  IWaad 

fi  939.  An  appeal  may  be  taken: 

r.  From  Ik  Hnal  judgment  in  an  action  or  special  pro- 
ceedinit  commeQced  in  tlie  court  in  wliiclithe  same  in  ren- 
dered, witliin  one  year  after  the  entry  of  iiidginent;  but 
an  eiceptiuD  to  the  decision  oi  veidict,  on  tbo  ground  tLat 
it  is  not  Burported  by  tlie  evidence,  cannot  be  reviewed  oil 
an  appeal  frum  the  judgment.  udIgss  the  Rppeal  la  taken 
witliin  sixty  dajs  after  the  rendition  of  the  judgment; 

3.  From  a  judEinent  rendered  on  on  oppeal  from  an  in- 
ferior court,  within  uinet;  days  after  the  entry  of  such 
Judgment; 

a    ..■ J .1 ,j  refusing  a  neiv  trial;  from 

""  —v  injunction;  from  an 
....  =      =  ,n  injunction;  from  an 

urder  disaolving  or  refusiug  to  dissolve  an  attacbtuent: 
from  an  order  granting  or  lefuainK  to  Erant  a  chauge  of 
tlie  [dace  of  tnul;  from  an;  npecial  order  made  after  tiual 
jndgmeut,  aud  from  an  Interlocutory  Judgment  in  actions 
lor  jmrtition  of  real  piopeity,  and  Crom  an  order  contirm- 
tng,  eliaogiug,  modilyiug  or  setting  aside  the  report  in 
wliole  or  m  part,  of  tlie  rcfereea  in  action*  for  partition  of 
Teal  (iroperty,  in  the  cases  mentioned  la  the  provisiona  In 
suctiou  seven  hundred  and  sixty  three  of  this  Code,  with- 
in sixty  days  after  tlie  order  or  interlocntory  judgment  Is 
iii^ulu  and  eutered  in  the  minutes  of  tlie  court  or  Hied  with 
tliu  clerk.  [In  liffect  April  l^th,  1880.] 
Appflala— to  Supreme  Court.  lecR.  C6MI66i  to  Bopeilor  Couit,  hks. 
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jLcHoa "  cmtwf  lay  mbmltted  wlthont^MC  1140:  defined,  sec  23. 

Special  proceeding,  in— 7  CaL  175;  9  CaL  107;  18  GaL  30;  24  Cal.  334; 
16  Cal.  447;  29  Cal.  113;  37  OaL  15;  38  Cal.  286;  43  CaL  1:25;  52  Cal.  C23. 

Within  one  7ear-38  CaL  671;  47  Cal.  18;  49  CaL  126;  Douglass  v* 
Fnlda,  No.  6,115»  Feb.  Stli,  1889, 5  Pac.  C.  L.  J.  18:  liegtDnlnK  of  period, 
see  next  uote :  not  prolonged,  when,  43  CaL  27 :  Probate  Court  appeals, 
sUty  days  only,  sec  1715. 

Entry  of  judgment— after,  49  C»L  IM;  MelMigblln  v.  Doberty,  April 
7th.  188U,  5  Pac.  C.  L.  J.  830;  Thomas  e.  Anderson,  May  26th.  1880. 4  Pac. 
C.  L.  J.415:  before  Code, from  rendition, 28  Cal. 416:  31  CaL  JOT;  42CuL 
15.4;  85  Cal.  216;  36  Cal.  249;  38  CaL  423;  43  CaL  387;  45  CaL  64. 

Insofficiency  of  evidence— time  for  appeal  from.  49  Cal.  105. 
SuBDiYisiOH  2.  Jadgment  rendered  on  appeal— time  for  appeal 
from.  20  Cal.  141 ;  42  Cal.  1 10. 

Subdivision  3.  Granting  or  reftising  new  trial,  appeal  from 
order— generally,  see  sabd.  In,  under  Fikal  Judombnt;  39  CaL  113: 
granting,  1  Cal.  378;  13  CaL  802;  44  Cal.  284:  refusing.  15  Cal.  43, 303;  35 
CaL  167;  35  Cal.  216;  40  Cal.  105;  43  CaL  483;  45  Cal.  319;  47  Cal.  163;  48 
CaL  616:  time  for  appeal, 
appeal  i2t>m  order  c 
Gray.  March  4th.  1880. 
Cal.  449:  refusing,  45  Cal.  244. 

Attachment— order  as  to  diBsolntlon  of,  before  Code,  no  appeaL  24 
Cal.  447;  29  Ca).  362:  generally,  see  sec.  556. 

Change  of  Tenue— order  as  to,  generally,  see  sec  307 :  formerly  not 
directly  appeatoble,  6  CaL  440;  7  Cal.  117. 

Special  order  after  final  judgment— appeal  from,  8  Cal.  53, 130;  28 
Cal.  245;  30  Cal.  530;  35  Cal.  698;  41  CaL  296, 439;  Calderwood  v.  Peyser, 
43  CaL  UO;  52  Cal.  75;  53  CaL  31 ;  but  see  49  Cal.  116. 

Partition— Interlocutory  Judgment  in,  53  Cal.  24;  Miller  e.  Sharp. 
Feb.  nth,  1880, 5  PacC.  L.  J.  11:  before  1864.  no  appeal.  30  Cal.  11;  31 
CaL  207:  generally,  see  sec.  763  and  notes:  order  on  report  of  referees, 
sec.  766. 

Other  oidora  how  and  when  reviewed,  sec  956  and  notes. 

Non-appealable  orders— JKcvmipmI  onitf  on  appeal  from  Judgment, 
sec.  966  and  notes:  commission  for  testimony,  refusbig,  7  Gil.  117: 
costs,  on  retaxatlon  of,  before  entry  of  judgment.  27  CaL  6'j5;  28  CaL 
105;  41  Cal.  441 :  default,  entering.  23  Cai.  636:  demurrer  on.  4  Cal.  308; 
SO  Cal.  529;  35  CaL  289;  86  CaL  113:  38  Cal.  667:  39  Cal.  145,292:  Ajihiey  «. 
Olmstead,  Apiil  21st,  1880, 5  Pac.  C.  L.  J.  310:  dissmissal.  of  cross-plead- 
ings, 39  CaL  145;  53  Cal.  394:  vacating,  as  to,  32  CaL  4!f2;  35  CaL  28»;  but<)ce 
Spbciai.  Ordkb  after  Fikaljudoment,  note,  ««pra.*  liiterhicii* 
tory,  except  as  enumerated  lu  sec  939,8nbcL  3,  see  lO  CaL  503.  .UT :  new 
trial,  on  motions  as  to  statements,  etc.,  formerly  so  held,  10  Cal.  503;  39 
Cal.  192;  31  CaL  365: 32  Cal.  73. 159,304:  but  now  see42  Cal.  110,and  SPBCIAIi 
O&DSB  After  Final  .Judoubnt,  note,  «tipra;  parly,  adding,  4  CaL 
375:  referee's  report  of  testimony  on,  6  Cal.  84;  10  CaL  527;  31  Cal.  207: 
striking  out  pleadings,  36  Cal.  112.  Jfot  reviewable,  account  of  exec- 
utor, refusing  to  open,  63  CaL  631 :  contempt,  42  CaL  275,  and  see  arsn- 
meuts  in  36  Cal.  542:  but  contrxtt  7  Cal.  175;  9  CaL  107:  continuance, 
refusing,  46  CaL  545:  findings,  43  Cal.  482:  receiver,  appointing  before 

iudgment.  53  CaL  495:  reference  in  partition,  vacating  order  or,  a*)  CaL 
49:  but  see  sec.  939,  subd.  3,  and  uote  on  Partition,  ticpra  .*  staybig 
proceedings,  before  judnnent,  21  Cal.  419:  transfer  of  cause  to  United 


States  Court,  refusing,  n  CaL  517;  19  CaL  124:  vacato  previous  appeal- 
able order,  on  motion  to,  43  CaL  482;  writ  of  assistance,  order  grant* 
ing,  when,  18  CaL  141. 
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Slxtf  d>ys->»Cti.680:  WGaL  lUSSO;  II  OaL2ar;  15  Gtf.216;  38  OaL 
SM;  43GaL432,625.e96j  61CaL417;  68Cal.6M. 

§  940.  An  appeal  is  taken  by  filing  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  appealed  from 
is  entered*  a  notice  stating  the  appeal  from  tne  same,  ot 
some  8i>ecifio  part  thereof,  and  servins  a  similar  notice  on 
the  adverse  party  or  his  attorney.  The  order  of  service 
is  immaterial,  but  the  appeal  is  ineffectual  for  any  pur^ 
pose  unless  within  five  days  after  service  of  the  notice  of 
appeal,  an  undertaking  be  filed,  or  a  deposit  of  money  be 
made  with  the  clerk,  as  hereinafter  provided,  or  tlie  un- 
dertaking be  waived  by  the  adverse  party  in  writing.  [In 
effect  July  Ist,  1874.] 
Appeal,  steps  of—before  Code,  8  Cal.  13S,  340;  9  Gal.  641 ;  10  Cal.  31. 

Notice  of  appeal— iieguM^et,  24  Cal.  384;  29  Cal.  224;  32  Cal.  IGO;  38 
Cal.  289;  40  Cal.  154.  To  whom  ffiven,  38  Cal.  637.  FUiny  and  jsenina 
order  immaterial^  but  both  same  day,  since  Code,  40  Cal.  <i90;  48  Cal.  Kfi 
prcTlously  otherwise,  10  Cal.  1«5:  42  Cal.  402:  before  Code,  prior  service 
Improper,  10  Cal.  31;  24  Cal.  94, 229;  2tfCuL2(>2;  30  Cal.  627;  3J  Cal.  475: 
33  Cal.  317 ;  34  Cal.  518;  42  Cal.  278.  Service,  on  attorney.  7  Cal.  244 ;  33 
CaL  184;  39  Cal.  150:  and  ffenerally,  see  sec.  lUIO  tt  seq.:  fomicrly  none 
in  probate  appeals.  34  CalT 085:  but  see  sec.  1714.  Oiven  too  late^  effect 
on  appeal,  22  CaL  (iSO ;  M  CaL  94.    Stipulation  a$  toJHing»  29  Cal.  4G0. 

Undertaking  on  mpp9aX^Reifmrement4  qf,  sec.  941.  and  notes.  CTn- 
necessarj/,  whent  sees,  ina,  1058.  Within  five  dayt,  15  Cal.  383.  :1H0;  42  CaL 
277:  anunot  l>cfore  notice  of  appeal  given,  10  Cal.  480;  IftCal.  4J3;  19 
Cal.  77:  24  Cal.  009;  42  Cal.  275;  40  CaL  690:  within  time  limited  for 
M>peal,  51  Cal.  417.  IneAeetiuU  appeal,  not  to  be  dismissed,  52  Cal.  325. 
Exception  to  sureties,  time  for,  sec.  048  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing, 
and  must  be  executed  on  tlie  part  of  the  appellant,  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against 
him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ing three  hunured  dollars;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was 
entered,  to  abide  the  event  of  the  appeal. 

Undertaking  on  appeal— A7te|^,  time  for,  sec.  940  and  note ;  and  see 
sec.  1054;  15  Cal.  31 :  proof  of,  8  CaL  130.  Suffieieney  cf,  sec.  954;  5  CaL 
71 ;  7  CaL  244:  9 Cal.  S3;  10  Cal.  185:  13  Cal.5U2,  (i06;  15  Cal.  31;  18CaL402; 
21  CaL  612;  23  Cal.  136, 526:  42  Cal. 32.  ^'a6tft/y on,9  CaL  273;  10  Cal.517; 
13  CaL  353;  10  CaL  69;  23  CaL  159, 268:  29  CaL  138;  33  Cal.  101 :  38  Cal.  5H6; 
48  Cal.  453;  Crane  v.  l^eymouth,  March  31st,  1880, 5  Pac.  C.  L.  J.  3i5. 
Sureties,  paying  ]ad(nnent,  sec.  1059;  53  CaL  616:  Justification  of,  sec 
94i  and  note.    Suit  by  assiynee,  6  CaL  81, 

Deposit  with  clerk— sec.  948,  also  sees.  573, 2104. 

Undertakings  generally— 2^'a5i7t/2r»  attachment,  13  Gal.  553;  44  CaL 
168:  crhninal  case,  8.  F.  r.  Bandall,  lilarch  23rd,  1880,  5  Pac.  C.  L. 
J.  194:  executor,  29  Cal.  98:  injunction,  3  CaL  218:  4  CaL  88;  9  CaL 
285;  10  CaL  353, 390;  13  Csil,  685,688;  25  Col.  170;  28  Cal.  11:  Law  not  re- 
quired by,  20  Cal.  528:  parties  suing,  2  Cal.  562:  7  Cal.  551:  9  Cal.  235. 
Sureties,  Justification  oi,  18  Cal.  121:  liability  of.  Civil  Code,  sec.  2836: 
17  Cal.  506;  26  CaL  635:  qualification,  sec.  1058:  subrogation,  sec.  709. 

CODB  CIT.  PBOO.— S9. 
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§  942.  If  the  appeal  be  from  a  judgment  or  order 
direccine  the  payment  of  money,  it  does  not  stay  the  exe- 
cution of  the  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  by  two  or 
more  sureties,  to  the  effect  that  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  that  if  tho 
judgment  or  order  appealed  from,  or  any  part  thereof,  h& 
alfirmed,  or  the  appeal  be  dismissed,  the  appellant  \ir ill 
pay  the  amount  directed  to  be  paid  by  the  judgment  or 
order,  or  the  i)art  of  such  amount  as  to  which  the  judg- 
ment or  order  is  affirmed,  if  affirmed  only  in  part,  and  all 
damages  and  costs  which  mav  be  awarded  against  the 
appelant  upon  the  appeal,  and  that  if  the  afipellaDt  does 
not  make  such  payment  within  thirty  days  utter  the  filings 
of  the  remittitur  from  the  Supreme  Court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may  bu  entered 
on  motion  of  the  respondent  in  his  favor  against  the  sure- 
ties, for  such  amount,  together  with  the  interest  that  may- 
be due  thereon,  and  the  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  api^eal.    If  the 
judgment  or  order  appealed  from  be  for  a  greater  amount 
than  two  thousand  dollars,  and  the  sureties  do  nut  state 
in  their  affidavits  of  justitication  accompanying  the  under- 
taking, that  they  are  each  worth  the  sum  specilied  in  the 
undertaking,  tho  stipulation  may  be  that  the  judgment  to 
be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  that  they  are 
severally  worth,  and  judgment  may  be  entered  against  the 
sureties  by  the  court  from  which  the  appeal  is  taken,  pur- 
suant to  the  stipulations  herein  designated.    When  the 
judgment  or  order  appealed  from  is  made  payable  in  a 
specitied  kind  of  money  or  currency,  the  iudgmeut  en- 
tered against  the  sureties  upon  the  undertaking  must  lie 
made  payable  in  the  same  kind  of  money  or  currency. 
[In  effect  July  1st,  1880.] 

Undertaking  to  stay  ezecation—10  Cal.  835;  13  Cal.603;  15  Cat  JI74; 
25  Cal.  337:  40  Cal.  278;  49  Cal.  72, 351;  HUl  v.  Flnnlgaa,  April  6tb»  1880» 
6  Pac.  C.  L.  J.  3U1. 

Judgment  affirmed— or  appeal  dismissed,  6  Gal.  175;  15  CaL  8Z7;  29 
Cal.  138. 
Specified  kind  of  xnoneT— see.  667  and  notes. 

§  943.  If  the  judgment  or  order  appealed  from,  direct 
the  assignment  or  delivery   of  documents  or  personal 

groperty,  the  execution  of  the  judgment  or  order  cannot 
e  stayed  by  appeal,  unless  the  things  required  to  be 
assigned  or  delivered  be  placed  in  the  custody  of  such 
officer  oi  receiver  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  tho  appellant* 
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vrith  at  least  two  sureties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  may'  direct,  to  tlte  effect  that 
tbe  appellant  will  obey  the  order  of  the  appellate  court, 
apon  the  appeal.    [In  effect  March  Dth,  1880.] 

Receiver— 6ec.  664. 

Undertaking— sec.  Ml. 

§  944.  If  the  iudgment  or  order  appealed  from  direct 
the  execution  oi  a  conveyance  or  otlier  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
with  tiie  clerk  with  whom  the  judgment  or  order  is  en- 
tered, to  abide  the  judgment  of  the  appellate  court. 

§  945.  If  the  judgment  or  order  appealed  from  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  ex- 
ecution of  the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  ho  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  or  the  api)eal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until  the  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  lixed  by  the  judge  of 
the  court  by  which  the  judgment  was  rendered  or  order 
made,  and  which  must  be  specilied  in  the  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such 
deficiency. 

Realt7,8ale  or  deliver7  of  possession  of— 21  Cal.  233;  Eoffland  v, 
Lewis,  25  Cal.  337;  2d  Cal.  11;  38  CaL  000 :  undertaking,  sec.  94i. 
Waste— sees.  745, 746. 

§  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  further 

Sroceedings  in  the  court  below  upon  the  judgment  or  or- 
cr  appealed  from,  or  upon  the  matters  embraced  therein, 
and  releases  from  levjr  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but 
the  court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action  and  not  affected  by  the  order  ai> 
pealed  from.  And  the  court  below  may,  in  its  discre- 
tion, dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant  is  an  executor,  administra- 
tor, trustee,  or  other  person  actmg  in  another's  right. 
An  appeal  does  not  continue  in  force  an  attachment 


947-9  AFPBAiiS  cr  ge2IZ1iaii.  310 

nnless  an  undertaking  be  executed  and  f^led  on  the  part 
of  tJie  app(3l1ant-»  by  at  least  two  sureties,  in  double  tlie 
amount  of  the  debt  claimed  by  him,  that  the  appellant 
will  pay  all  costs  and  damages  which  the  respondent  may 
BUHtain  by  reason  of  the  attachment,  in  case  the  order  of 
the  court  below  be  sustained;  and  unless,  within  five  days 
after  t  ho  entry  of  the  order  appealeil  from,  such  appeal 
be  perfected.    [In  effect  July  1st,  1S74.] 

Stay  of  proceedings-sec.  9l9ii;  7  CaL  132;  47  CaL  S64;  82  Cat  75. 

Levy,  release  of— not  before  Code,  43  CaL  72. 

Scctirity  of  ezecntor,  etc— see  sec  96ft. 

§  947.  The  undertakings  prescribed  by  sections  nine 
huu«lred  and  forty-one,  nine  hundred  and  forty-two,  nine 
hundred  and  forty-tlireo,  and  nine  hundred  and  forty-live, 
may  be  in  one  instrument  or  seTeral,  at  the  option  of  the 

apx>ellant. 

Undertakings  sec.  941,  notes. 

§  94a  The  adverse  i>arty  may  except  to  the  sufficiency 
of  the  sureties  to  any  of  the  undertakings  mentioned  in 
sections  nine  hundred  and  forty-one,  nine  hundred  and 
forty-two,  nine  hundred  and  forty-three,  and  nine  hund- 
red and  forty-live,  at  any  time  within  thirty  days  after 
the  filing  of  such  undertaking;  and  unless  they  or  other 
sureties,  within  twenty  days  after  the  appellant  has  been 
served  with  notice  of  such  exception,  justify  before  a 
judge  of  the  court  below,  or  county  clerk,  upon  five  days' 
notice  to  the  respondent  of  the  time  and  place  of  justifi- 
cation, execution  of  the  judgment,  order,  or  decree  ap- 
pealed from  is  no  longer  stayed;  and  in  all  cases  where 
an  undertaking  is  required  on  appeal  by  the  provisious  of 
this  title,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from,  and  three  hundred  dollars 
in  addition,  shall  be  equivalent  to  filing  the  undertaking, 
and  in  all  cases  the  undertaking  or  deposit  may  be  wai  v^ 
by  the  written  consent  of  the  respondent.  [In  effect 
March  9th,  1880.] 

Jastification  of  sureties— see  see.  4%;  I  Cal.  199:  33  CaL  373:  notice 
of,lUCal.4dO:  I5Cal.3Gl:  effect  of  faiJore.  10  CaL  188,480;  17  Cal.Ul; 
52  CaL  447;  Hill  v.  Finnlgan,  March  13th,  1880. 5  Fac.  C.  L.  J.  122;  Ibid. 
April  fitb,  1880. 5  Pac.  C.  C  J.  301 :  before  county  Judge,  pri<ur  to  amdt. 
1880, 18  CaL  668;  21  CaL  612:  waiver,  33  CaL  49. 

§  949.  In  cases  not  provided  for  in  sections  nine  hundred 
and  forty-two,  nine  hundred  and  forty-three,  nine  hundred 
aud  forty-four,  and  nine  hundred  and  forty-five,  the  per- 
fecting of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty* 
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one,  stays  pTOoeedings  in  the  court  below  npon  the  jndg* 
xnent  or  order  appealed  from,  except  where  it  directs  the 
dale  of  perishable  property ;  in  which  case  the  court  below 
niay  order  the  property  to  be  sold  and  the  proceeds  there- 
of to  be  deposited,  to  abide  the  judgment  of  the  appellate 
court.    And  except  also,  where  it  adjudges  tbe  defendant 

giilty  of  usurping,  or  intruding  into,  or  unlawfully  hold- 
g  public  office,  civil  or  military,  within  this  State.    And 
except  also,  where  the  order  grants,  or  refuses  to  grant,  a 
-change  of  the  place  of  trial  of  an  action.     [In  effect 
:February  16th,  1874.] 

Stay  of  prooeedings— 7  CSaL  132;  19  CaL  118;  24  CaL  MS;  25  Cal.  837; 
a2CaL622. 

§  950.  On  an  appeal  from  a  f!nal  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  toe  ap])ellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  tbe  motion  is  made 
uTpoiL  the  minutes  of  the  court,  as  provided  in  section  six 
hundred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
aa  provided  in  sections  six  hundred  and  forty-nine  or  six 
handred  and  fifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  triaL 
[In  effect  July  1st,  1874.] 

Papers  on  appeal  from  jndgment— SS  Cal.  281 ;  Welch  v.  AUen, 
Feb.  26th,  1880:  noUce  of  appeal.S  CaL  310;  10  Cal. 490: 29  Cal. 460;  33  CaL 
889:  judgment  roll,  sec.  670  and  notes;  47  CaL  (i04:  53  CaL  251:  excep- 
tions, sec.  95<>:  2  CaL  54;  32  CaL  91;  47  CaL  610»  643;  50  Cal.  608, 524;  51 
CaL  110;  53  Cal  602. 

•  mranscript^-genenlly,  sec.  129iis  8  CaL  840;  10  CaL  491 ;  24  CaL  207;  26 
CftL 263:  27 Oil 649;  28 CaL 555:  29 CaL 461, 486;  31  Cal.  107,657: 34 CaL 28, 
506:  85  Cal.  184:  36  Cal.  129,521,  580;  33  CaL  U3;  41  CaL  177.4')M.4aJ:  47 
Cal.  605;  48  Cat.  28;  49  CaL  840:  authentication  of,  sec  953  and  notes ! 
contents,  sees.  950-9iQand  notes,  supra, 

§  951i  On  appeal  from  a  judgment  rendered  on  an  ap- 

Seal,  or  from  an  order,  except  an  order  granting  or  rcf u»- 
ig  a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.  [In  effect  July  1st,  1874.] 
Papers  on  appeal  from  jndgxnent— compare  sec.  950n. 
Becord  on  appeal  from  orders— 25  Cal.  584;  27  CaL  685;  28  Cal.  649; 
18  Cal.  534;  47  CaL  167. 

§  952.  On  an  appeal  from  an  order  granting  or  ref  us« 
ing  a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed 
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from,  and  of  the  papers  designated  in  section  six  bundled 

and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874.] 

Papers  on  appeal— generally,  see  sees.  950, 951. 

Order  as  to  new  trial—record  on  anneal  from,  23  Cal.  MO:  25  Cal. 
684;  23  Cal.  53;  2$)  Cal.  612;  45  CaL  174;  Thompson  v.  FattersoQ,  April 
2ard,18aO,5Pac.O.L.J.J88. 

§  953.  The  copies  provided  for  in  the  last  three  sec- 
tions mast  be  certilied  to  be  correct  by  the  clerk  or  the 
attorneys,  and  must  be  accompanied  with  a  certiticate  of 
tho  clerk  or  attorneys  that  an  undertaking  on  appeal,  in 
due  form,  hns  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking.    [In  effect  J uly  1st,  1874.] 

Oertiacate-42  Cal.  62!);  43 Cal.  25, 54 ;  51  Cal.  420:  Winder v,  Hcndrlck, 
Marcli did.  18U0. 5 Pac.  C.  L.  J.  <i7 :  uadertaking  filed, ))  CaL  340;  U  CaL 
63;  5J  CaL  G44. 

Stipalatlon— 43  CaL  83:  generally,  283a. 

Transcript— sec.  650n. 

Review  on  appeal— sec.  63n :  when  certiorari  proper  mode,  3  Cal. 

§  954.  If  the  appellant  fails  to  furnish  the  requisite 
papers,  tho  appeal  may  be  dismissed;  but  no  appeal  can 
be  dismissed  for  insuthciency  of  the  undertaking  thereon, 
if  a  good  and  sulBcient  undertaking,  approved  by  a  jus- 
tice of  the  Supreme  Court,  bo  lilcd  iu  tho  Supremo  Court 
before  the  hearing  upon  motion  to  dismiss  tho  appeal. 

Heqalsito  papers  not  famished— Z>»7Rt4.ta//or,  sec.  ll?n ;  2  Cal.  14% 
ISO.  Itii;  5  Cal.  155;  25 Cal.  &34;  3J CaL  57i;  47  CaL4t4;  50  CaL 94;  People 
r.  Center,  March  1st,  1830,  5  rac.  C.  L.  J.  40;  Spinettl  v.  Brwuanlello, 
April Tth,  1880, 5  Pac.  C.  L.  J.  32):  inotio:i,8 Cal.  347;  33  Cal.  ti{7;  47  Oal. 
600;  43  CuL  151 :  restoration  of  appeal.  2  Cal.  162;  21  CaL  612;  25  Cal. ««. 
Sabitituted  undertfii:ing»'2l  Cal. 512;  2J  Cal. 526;  Si  Cal. 375;  62 CaL  447. 

§  955.  The  dismissal  of  an  appeal  is  in  effect  an  affirm- 
ance of  the  judgment  or  order  appealed  from,  unless  the 
dismissal  is  expressly  made  without  prejudice  to  another 
appeal. 

Effect  of  dismissal— 15  Cal.  324;  16  Cal.  207;  40  Cal.  101, 278;  Spinettt 
V.  BrignardeUo,  April  7tli,  188l>,  5  Pac.  C.  L.  J.  32U. 

Oontrol  over  judgment  on  appeal— sec.  53ii. 

§  956.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  the  verdict  or  decision,  and  any  intermediate  or- 
der or  decision  excepted  to,  which  involves  the  merits,  or 
necessarily  affects  the  judgment,  except  a  decision  or  or- 
der from  which  an  appeal  might  have  been  taken.  [Ap- 
proved April  3rd,  187(>— in  effect  Juno  1st,  187G.] 

Review  on  appeal— sec.  53n;  Ashley  v.  Olmstead,  April  21.st,  1880, 5 
Pac.  C.  L.  J.  310;  Thompson  v.  Patterson,  April  23rd,  1380, 5  Pac.  C.  L. 
J.  388;  Freemaa  v,  Campbell.  May  20th,  1880, 5  Pao.  C.  L.  J.  533. 

Intermediate  ordera--iVaft.apjiea/aWe,seeuaderseo.03i)n:  embody* 
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l&ff  tn  reeonl,28  Csl.  170.  SWj  41  CaL  136;  43  OaL  299;'  41  Cal.  180» 
4j^eciing  judgments  24  Cai.  447. 

Appealable  order-not  reviewed,  42  GaL  387. 

Oertiorazi~wliere  no  appeal*  M  CaL  485. 

§  957.  When  the  judgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  by  the  erroneous  judgment 
or  oroer,  so  far  as  such  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a  sale  ordered 
by  the  judgment,  or  had  under  ]:)rocess  issued  upon  the 
judgment,,  on  tbe  appeal  from  which  the  proceedings  were 
not  stayed ;  and  for  relief  in  such  cases  the  appellant  may 
have  his  action  against  the  respondent^  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale.  When  it 
appears  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
just.    [In  effect  July  1st,  1874.] 

Jndgment  reversed-Hsec.  966,  also,  sec.  S3». 

Modified— see.  SSn;  Kern  Valley  Bank  v.  Chester,  June  3rd,  1880,  5 
Poc.  C.  L.  J.  520. 

Restitation-lO  CaL  335;  14  Gal.  667;  18  CaL  275;  46  Cal.  275;  48  GaL  639. 

Costs  on  appeal-iTcneraUy,  sec.  1034;  33  Cal.  161:  and  for  costs  be- 
low, etc.;  see  sees.  1023-1039:  where  modification  of  Judgment,  sec. 
1027,  sabd.  2;  1  Cal.  51 ;  13  Cal.  491;  18  Cal.  689;  4 J  Gal.  293. 

Appeal  for  delay— dami^es,  as  penalty,  23  CaL  649;  33  Cal.  161;  53 
Cal.  197;  Llvermore  v.  Hodgklns,  May  26tb,  1880.  5  Pac.  C.  L.  J.  516: 
percentaflre  awarded,  2  Cal.  149.  ISO.  158;  9  Cal.  94. 277;  10  CaL  522, 623;  12 
Cal. 449, 55.9;  14  Cal. 241;  41  Cal. 359, 661;  43  CaL  497;  44  Cal.  131;  45GaL 
893;  47  CaL  61b;  48  CaL  131;  Mix  v.  Boothe,  Feb.  12tb,  1880, 4  Pac.  G.  L. 
J.  563. 

§  95&  When  judgment  is  rendered  upon  the  appeal,  it 
must  be  certitied  by  the  clerk  of  the  Supreme  Court  to  the 
clerk  with  whom  the  judgment  roll  Is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the 
judgment,  the  clerk  with  whom  the  roll  is  filed  must  at- 
tach the  certificate  to  the  judgment  roll,  and  enter  a  min* 
ute  of  the  judgment  of  the  Supreme  Court  on  the  docket; 
against  the  original  entry.  In  cases  of  appeal  from  an 
order,  the  clerk  must  enter  at  length  in  tbe  records  of  the 
court  the  certificate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certifi- 
cate, with  a  brief  statement  that  such  order  has  been 
affirmed,  reversed,  or  modified  by  the  Supreme  Court  on 
appeal. 

Judgment  rendered  on  appeal-HBec.53n:  rehearing,  sec.  129fi. 

Bemittitar— amendment  after,  19  Cal.  127:  costs.  3  Cal.  212:  12  Gal. 
167;  19  CaL  127:  opinion,  sec.  129»:  power  of  court  below.  8  CaL  214;  32 
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Cal. 414;  3S  CiiL  484;  41  Cfd.  5l«;  45  OaL  180, 617:  rocalllnsr,  22  Cid.  23;  24 
Cat  82;  36  CaL  3:29;  43  CaL  178;  46  GaL  640;  A2  CaL473. 

§  959.  The  provisions  of  this  chapter  do  not  apply  to 
appeals  to  Superior  Courts.    [In  effect  March  9th,  ISSOJ] 
Appeals  to  Snperior  Oourta-Mcs.  974-ttO. 
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CHAPTER  n. 

APPEALS  TO  SUPRBMB  COURT. 

£63.  When  an  appeal  may  be  taken. 
Obi.  Appeals;  in  what  cases  appealed  from  Justices' Courts. 
faa.  Appeals  by  executors  and  administrators. 
S66.  Acts  of  executors  and  administrators,  where  appointment  va- 
cated. 

§  963.  An  appeal  may  be  taken  to  the  Supreme  Court, 
from  a  Superior  Court,  in  the  following  cases : 

1.  From  a  final  judgment  entered  in  an  action  or  spe- 
cial proceeding  commenced  in  a  Superior  Court,  or 
lirougbt  into  a  Superior  Court  from  another  Court; 

2.  Prom  an  order  granting  or  refusing  a  new  trial;  or 
^rranting  or  dissolving  an  injunction;  or  refusing  to  grant 
or  dissolve  an  injunction;  or  dissolving  or  refusing  to  dis- 
solve an  attachment;  or  changing  or  refusing  to  change 
tlie  place  of  trial;  from  any  special  order  made  after  linal 
judgment;  and  from  such  interlocutory  judgment  iu  ac- 
tions for  partition  as  det-ermines  the  rights  and  interests 
of  the  respective  parties  and  directs  partition  to  be  made; 

3.  From  a  judgment  or  order  granting,  refusing,  or  re- 
voking letters  testamentary,  or  of  administration,  or  of 
guardianship;  or  admitting  or  refusing  to  admit  a  will  to 
probate;  or  against  or  in  lavor  of  the  validity  of  a  will, 
or  revoking  the  probate  thereof:  or  against  or  in  favor  of 
sotting  apart  property,  or  making  an  allowance  for  a 
widow  or  child;  or  against  or  in  tavor  of  directing  the 
partition,  sale,  or  conveyance  of  real  property;  or  set- 
tling an  account  of  an  executor,  or  administrator,  or 
guardian;  or  refusing,  allowing^  or  directing  the  distribu« 
tion  or  partition  of  an  estate,  or  any  part  thereof;  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 
or  contirraing  or  refusing  to  coutirm  a  report  of  an  ap- 
praiser setting  apart  *\ie  homestead. 

SUBDivisiOTf  1.  Appeal  from  final  Judgment— compare  sec.  939, 
■ubd.  1,  and  notes. 

Subdivision  2.  Appeals  from  orders— compare  see.  939,  subd.  3, 
and  notes. 

SUBDivisioir  8.  Appeals  from  probate  deoisions— i^nerally.  see 
Bees.  1714, 1715;  84  Cal.  <)62:  special  administration,  granting  no  appeal, 
sec.  1413:  guardianship,  43  Cal.  83:  refusing  probate,  36  Cal.  75:  setting 
apart  homestead,  E  t^te  of  Bums,  Feb.  28tb.  1880,  5  Fac.  G.  L.  J.  49: 
■ettUng  account,  86  CaL  105:  order  of  distribution,  40  CaL  463;  49  Cal. 
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950;  refusing  payment  of  claim.  49  CaL  lilS.  Non-appealable  orders — 
4«  Cal.  257750  Cal.  293:  51  CaL  563;  63  Cai.  631:  iSstate  of  Montgomery* 
May  27tli.  I880»  5  Pac.  C.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  apply  in  cases 
appealed  from  Justices',  Police,  or  other  inferior  courts, 
except  cases  of  forcible  entry  and  detainer,  and  cases  in- 
volving, the  title  or  possession  of  real  property,  or  the 
legality  of  an^  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  tlie 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars. 

Appeals  to  Superior  Oonrt-Hsee.  974  et  $eq. 

Forcible  entry  and  detainer— concurrent  Jorlsdictlon  of  Justices* 
Coorts,  sec.  113,  subd.  1. 

§  965.  When  an  executor,  administrator,  or  ^lardian, 
who  has  given  an  official  bond,  appeals  from  a  judgment 
or  order  of  the  Superior  Court  made  in  the  proceediugs 
had  upon  the  estate  of  wliich  he  is  executor,  administra- 
tor, or  guardian,  his  official  bond  shall  stand  in  the  ]ilace 
of  an  undertaking  on  appeal;  and  the  sureties  thereon 
shall  be  liable  as  on  such  undertaking. 

Undertaking— on  appeal,  and  generally,  sec.  941,  notes. 

Probate  appeals— sec.  963,  subd.  3  and  notes. 

§  966.  When  the  judgment  or  order  appointing  an  ex- 
ecutor,  or  administrator,  or  guardian,  is  reversed  on  ap* 
peal,  for  error,  and  not  for  want  of  jurisdiction  of  the 
Court,  all  lawful  acts  in  administration  upon  the  estate 

Scrformed  by  such  executor,  or  administrator,  or  guar- 
ian,  if  he  have  qualitied,  are  as  valid  as  if  such  judgme&l 
or  order  had  been  afi&rmed. 
Appointment  of  ezeoator,  etc.— appeal  from,80c.  963,  subd.  3. 
Bestimtlon  on  reversal,  etc.— sec.  987. 
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CHAPTER  in. 
APPZSAL8  TO  SUPBRIOR   COtTRTS. 

974.  Appeal  ftt>m  judgment  of  Justice's  or  Police  Court. 

975.  Appeal  on  qnestlous  of  law  statement. 

976.  Appeal  on  questions  of  fact,  or  law  and  fact. 

977.  Transmission  of  papers  to  appellate  court. 

978.  Undertaking  on  appeal. 

979.  Stay  of  proceedings  on  filing  undertaking. 
t  980.  Powers  of  Superior  Court  on  apyeaL 

§  974.  Anjr  party  dissatisflecl  with  a  jad^nnent  ren- 
dered in  a  civil  action  in  a  Police  or  Justice's  Court,  may 
appeal  therefrom  to  the  Superior  Court  of  the  county,  at 
any  time  within  thirty  days  after  the  rendition  of  the 
jnugmeut.  The  appeal  is  taken  by  filing  a  notice  of  ap- 
peal with  the  justice  or  judge,  and  serving  a  copy  on  the 
adverse  party.  The  notice  must  state  whether  the  appeul, 
is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if 
from  a  pnrt,  what  part,  and  whether  the  appeal  is  taken 
ou  questions  of  law  or  fact,  or  both. 

Notice  of  appeal—sofllGlency,  A. Cat.  124;  2S  Cal.  136:  senrlce  on 
adverse  par^,  see  sec.  1015;  6  Cal.  245:  7  Cal.  245,  and  comriare  sec. 
S;40 :  proof  of  service,  16  CaL  368:  appeal,  when  proper  remedy-,  60  CaL 

§  975.  When  a  party  appeals  to  the  Superior  Court  on 
questions  of  law  alone,  he  must,  witliin  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  judge.  The  state* 
xnent  must  contain  the  grounds  upon  which  the  party  in- 
tends to  rely  on  the  appeal,  and  so  much  of  tlie  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
TVithin  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.  The  proi)osed  statement 
and  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  no  amendment  be  filed,  the  original  statement  stands 
as  adopted.  The  statement  thus  adopted,  or  as  settled 
l>y  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  nearing  of  the  appeal  before  the  Superior 
Court. 

Settlement  of  statexneat— on  appeal,  compare  see.  650  and  notes. 
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§  976.  WTieo  a  party  appeals  to  the  Superior  Court  on 

questioDS  of  fact,  or  on  questions  of  botli  law  and  fact, 

no  statement  need  be  made,  but  the  action  must  be  tried 

anew  in  the  Superior  Court.    [In  effect  March  26th,  1880.] 

Tried  antw-^  Cal.  53,  79;  10  Cal.  19;  U  GaL  828:  conduct  of  trial, 
■ecMO. 

§  977.  Upon  reoeivine  the  notice  of  appeal,  and  on 
payment  of  the  fees  of  the  justice  or  judge,  and  filing  an 
undertaking  as  required  in  the  next  section,  and  after 
settlement  or  adoption  of  statement,  if  any,  the  justice 
or  judge  must,  within  five  days,  transmit  to  the  clerk  of 
•the  Superior  Court,  if  the  apiieal  be  on  questions  of  law 
alone,  a  certified  copy  of  his  uocket,  the  statement  as  ad- 
mitted or  as  settled,  the  notice  of  appeal,  and  the  undertak- 
ing filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both 
law  and  fact,  a  certitied  copy  of  his  docket,  the  pleadings, 
all  notices,  motions,  and  other  papers  filed  in  the  cause, 
the  notice  of  appeal,  and  the  undertaking  filed ;  nud  the 
justice  or  judge  may  be  compelled  by  the  Superior  Court, 
by  an  order  entered  upon  motion,  to  transmit  such  pa- 
pers, and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.  A  certified  copy  or  such  order  may  bo  seryed 
on  the  justice  or  judge  by  the  party  or  his  attorney.  In 
the  Superior  Court,  either  party  may  haye  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Court. 
[In  effect  March  2Gth,  18i>0.] 

Payment  of  foes— 6  Cal.  89;  6  Cal.  287;  9  CaL  571.   Transmitting 
reoord— 9  CaL  17. 

§  978.  An  appeal  from  a  Justice's  or  Police  Court  is 
not  effectual  for  any  purpose,  unless  an  undertaking  be 
filed  with  two  or  more  sureties  in  the  sum  of  one  hundred 
dollars  for  the  payment  of  the  costs  on  the  appeal;  or,  if 
a  stay  of  proceeding  be  claimed,  in  a  sum  equal  to  twice 
(he  amount  of  the  judgment,  including  costs,  when  the 
judgment  is  for  the  payment  of  money;  or  twice  the  value 
of  property,  including  costs,  when  the  judgment  is  for  the 
recovery  of  specific  personal  property,  and  must  be  con- 
ditioned, when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  and  all  costs,  if  the  api)eal  be  withdrawn 
or  dismissed,  or  the  amount  of  any  judgment  and  all 
costs  that  may  be  recovered  against  him  in  the  action  in 
the  Superior  Court.  When  the  action  is  for  the  recovery 
of  or  to  enforce  or  foreclose  a  lien  on  specific  personal 
property,  the  undertaking  must  be  conditioned  that  the 
appellant  will  pay  the  judgment  and  costs  appealed  from, 
and  obey  the  order  of  the  court  made  therein,  if  the  ap- 
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peal  be  withdrawn,  or  dismissed,  or  any  judgment  and 
costs  that  maybe  recovered  against  him  in  said  action 
in  the  Superior  Court,  and  will  obey  any  order  made  by 
the  court  therein.  When  the  judgment  appealed  from 
directs  the  delivery  of  possession  of  real  property,  the 
execution  of  the  same  cannot  be  stayed  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  efPect  that  during  the 
possession  of  such  property  by  the  appellant,  he  win  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn,  or 
the  judgment  affirmed,  or  judgment  be  recovered  against 
him  in  the  action  in  the  Superior  Court,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possession  there- 
of; or  that  he  will  pay  any  judgment  and  costs  that  may 
be  recovered  against  him  in  said  action  in  the  Suiierior 
Court,  not  exceeding  a  sum  to  be  fixed  by  the  iustice  of 
the  court  from  which  the  appeal  is  taken,  and  wliicli  sum 
must  be  specified  in  the  undertaking.  A  deposit  of  the 
amount  of  tbe  judgment,  including  all  costs  appealed 
from,  or  of  the  value  of  the  propertv,  including  all  costs 
in  actions  for  the  recoverv  of  specinc  personal  property, 
with  the  justice  or  judge,  is  equivalent  to  the  filing  of  the 
iindertaking,  and  in  such  cases,  the  iustice  or  judge  must 
transmit  the  money  to  tbe  clerk  of  the  Superior  Court,  to 
be  by  him  paid  out  on  the  order  of  the  court.  The  adverse 
party  may  except  to  the  sufiiciency  of  tbe  sureties  within 
live  days  after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  tlie  justice  or  judge 
within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  effect  March  26th,  1880.] 

tTndertaking  on  appeal— comiwre  see.  941  and  notes;  see  5  GaL  ?!• 
78;  7  Cal.  245;  8  CaL  8i);  9  Gal.  671. 

Suretiesy  ezoeptlzig  to— 47  GaL  604:  jnBtlflcatlon,  sec  948. 

§  979.  If  an  execution  be  issued  on  the  filing  of  the 
nndertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings 
on  the  same.  Such  officer  must,  upon  payment  of  bis 
fees  for  services  rendered  on  the  execution,  thereupon  re- 
linquish all  property  levied  upon,  and  deliver  the  same  to 
the  judgment  debtor,  together  with  all  moneys  collected 
from  sales  or  otherwise.  If  his  fees  be  not  paid,  tbe  offi- 
cer may  retain  so  much  of  the  property  or  proceeds  thereof 

Cons  Gnr.  phoo.— so* 
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as  may  be  neoeasaxy  to  pay  the  same.   Ua  effect  Marcli 
iJ6th.  1880.J 

Stay  of  proooedlngs-oeo.  MAii. 

§  900,  Upon  an  appeal  heard  upon  a  statement  of  thd 
case,  the  Superior  Court  may  re^ew  all  orders  affeotin^; 
the  judgment  appealed  from,  and  may  set  aside,  or  con- 
firm, or  modify  any  or  all  of  the  proceedings  subsequent 
to  and  dependent  upon  such  judgment,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  the  action  is 
tried  anew  on  appeal,  the  trial  must  be  conducted  in  all 
respects  as  other  trials  in  the  Superior  Court.  The  pro- 
visions of  this  Code  as  to  changing  the  place  of  trial,  and 
all  the  provisions  as  to  trials  in  the  Superior  Court,  are 
ajiplicakle  to  trials  on  appeal  in  the  Sui>erior  Court.  For 
a  fiiilure  to  prosecute  an  appeal,  or  unnecessary  delay  in 
bringing  it  to  a  hearing,  the  Superior  Court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  if 
it  appear  to  such  court  that  the  appeal  was  made  solely 
for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just,  not  exceeding  twenty-five  per  cent  of  the  judg- 
ment appealed  from.  Judgments  rendered  in  the  Su- 
perior Court  on  appeal  shall  have  the  same  force  and 
e£fect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  Superior  Court,  [m 
effect  March  26th,  1880.] 

New  trial-8  Cal.  517 ;  9  GaL  211 ;  40  CaL  S6S. 

Oondaot  of  trial— generally,  see.  fl07»:  Mnendment  to  pleadlogB,  M 

Cal.  343. 

Transfer  from  Justices'  Court— 17  GaL  68;  sn  CaL  MW 
Dismissal  of  appeal— 39  Cal.  669;  40  CaL  642. 
Appeal  for  delay-compare  see.  857ji. 

CHAPTEB  LXXL 

An  Act  to  repeal  chapters  four  and  Jtm,  oftUle  thirteen^  of 
part  two,  of  the  Code  of  CivU  Procedure,  and  each  am 
every  section  of  said  chapters  four  and  fioe,  relating  to 
appeals  in  dvil  actions,    [Approved  April  15th,  1880.J 

The  People  of  the  State  of  California,  represented  In 
Senate  and  Assembly,  do  enact  as  follows: 

§  1.  Chapters  four  and  five,  of  title  thirteen,  of  part 
two,  of  the  Code  of  Civil  Procedure,  and  each  and  every 
section  of  said  chapters  four  and  five,  [§§  969>980J  are  here- 
by repealed. 

§  2.  This  Act  shall  take  effeot  immediately. 


It 


u^ 


TITLE  XIV. 

Of  MisceUaneouB  Proyisions. 

Chap.  I.  Proceedings  against,  joint  debtors. 

II.  Offer  of  the  deieudunt  to  compromise. 

III«  Inspection  of  writings. 

IV.  Motions  and  orders. 

V.  Notices,  and  filing,  and  service  of  papers. 

VI.  Of  costs. 

VIL  General  provisions. 

[3611 
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CHAPTER  L 
PROCEBDIN(»  AQAINST  JOINT  DEBTORS. 

S  08B.  Parties  not  summoned  in  action  on  joint  contract  may  be  sum- 

uionod  after  ladgment. 
5  OfiO.  Snniuiona  in  that  case,  what  to  contain,  and  bow  senred. 

Wl.  AlUdavlttuaccomiNUiy  summons. 

ftifi.  Answer,  when  filed  and  what  it  may  contain. 

IKIS.  What  coustltute  the  iilcadings  in  the  case. 

UM.  Ltttuett.  huw  tried.   Verdict,  wbat  to  1)0. 

§  989.  When  a  jadgment  is  recovered  against  one  or 
mure  uf  several  persons,  jointly  indebted  npon  an  obliga- 
tion, by  proceeding,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summuus,  and  did  not  appear  to  the  action,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound  by 
the  judgment  in  the  same  manner  as  though  they  had 
been  originally  served  with  the  summons. 

Cognate  proviaions—secs.  88S,  414, 879. 

Bound  by  tho  judgment— 48  Cal.  438:  but  no  action  on  judgment,  39 
Gal.  S4. 

§  990.  The  summons,  as  provided  in  the  last  section, 
must  describe  the  judgment,  and  renuire  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  lile  a  new  complaint. 

Summons— contents,  service,  etc.,  sees.  4ffJ,  410,  et  uq. 

§  991.  The  summons  must  be  accompanied  by  an  affi- 
davit of  the  plaintiff,  his  agent,  representative,  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied,  and  must  specify  the  amoimt  due  thereon. 

§  992.  Upon  such  sunmions,  the  defendant  niajr  an- 
swer within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arisen 
subsequently;  or  he  may  deny  his  liability  on  the  obliga- 
tion upon  which  the  judgment  was  recovered,  except  a 
discharge  from  such  liability  by  the  Statute  of  Limitations. 
Answer— sec.  437,  notes,  ei  teq. 

§  993.  If  the  defendant,  in  his  answer,  deny  tho  judg- 
ment, or  set  up  any  defense  which  may  have  arisen  sub- 
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Beqnently,  the  summoiui,  with  the  affldaTit  annexed,  and 
the  answer*  constitute  the  written  allegations  in  the  case: 
if  he  deny  his  liability  on  the  obliffation  upon  which  the 
Judffment  was  recovered,  a  copy  otthe  oriffinal  complaint 
ana  judgment,  the  summons,  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 

§  994.  The  issues  formed  may  be  tried  as  in  other 
cases;  but  when  the  defendant  denies,  in  his  answer,  any 
liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for 
not  exceeding  the  amount  remaining  unsatisfied  on  such 
original  judgment,  with  interest  thereon. 

TWal  iecfceOI-iiSi 
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CHAPTEE  n. 

OFFER  OF  THB  DBFBNDANT  TO  GOBCPRO- 

MISXL 

I  997.  ProceedliiflB  on  off^  of  the  defendant  to  oomxnrainlse  after  enit 
broQglis. 

§  997.  The  defendaot  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  he  taken  against  hmi  for  the  sum  or  property, 
or  to  the  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  within  five  days,  he  may 
file  the  offer,  with  proof  of  notice  of  acceptance,  and  the 
clerk  must  thereupon  enter  judg[ment  accordingly.  If 
the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence  upon 
the  trial ;  and  if  the  plaintiff  fail  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs,  but  must  pay  the 
defendant's  costs  from  the  time  of  the  offer.  [In  effect 
July  1st,  1874.] 

Before  the  trial— 17  CaL  582. 

OSer—uot  an  admission,  sec.  2078:  equivalent  to  tender,  aec  2074. 

Oognovit  as  admission— 6  CaL  607. 

Jndgment— entered,  25  Cal.  502:  by  CQnfei8lon,ee€.  1182. 

Defendant's  ooats— 28  CaL  288. 
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CHAPTEE  nr. 
iNBPBonoiQr  OF  wRimros. 

S  1000.  Aimrty  may  demand  liupeetlon  and  6opT  of  a 'book,  paper,  etc. 

§  1000.  Any  court  in  which  an  action  is  pending,  or 
a  Judge  thereot,  may,  upon  notice,  order  either  party  to 
give  to  the  other,  within  a  specified  time,  an  inspection 
^nd  copy,  or  permission  to  take  a  copy,  of  entries  of  Ao^ 
counts  in  any  book,  or  of  any  document  or  paper  in  his 

{>ossession,  or  under  his  control,  containing  evidence  to* 
ating  to  the  merits  of  the  action,  or  the  defense  therein; 
If  compliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accounts  of  the  book,  or  the  docu- 
ment, or  paper  from  being  given  in  evidence,  or  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the.  jury 
to  presume  them  to  be  such  as  he  alleges  them  to  be; 
auu  the  court  may  also  punish  the  party  refusing  for  a 
contempt.  This  section  is  not  to  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  pa- 
pers, or  documents,  when  he  is  examined  as  a  witness. 
[In  effect  April  15th,  1880.] 
Items  of  an  account— «ec.  454. 

Compelling  prodnction  of  books,  ete.— sec  1965  <l  ieq.:  see  alsoj 
sees.  1938, 1939. 

Contempt— aec.  1209  et  teq. 
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CHAPTEB  IV. 

MOTIONS  AXm  ORDERS. 

lOOS.  Order  and  motion  defined. 

1004.  Hotiona  and  orders,  inhere  made. 

1005.  If  otice  of  motion,  at  wbat  time  to  be  given. 

1006.  Transfer  of  motions  and  orders  to  show  cause. 

1007.  Order  for  payment  of  money,  liow  enforced. 

§  1003.  Every  direction  of  a  coart  or  Judge  made  or 
entered  in  writing,  and  not  included  in  a  judgment,  is  d^ 
Dominated  an  order.  An  application  for  an  order  is  a  mo- 
tion. 

Order— form  of,  48  CaL  197:  Tscatlnff,  see.  «7;  46  GaL  SI:  modifying 
Interlocutory,  47  CaL  70:  enforcement,  sec.  128,  snbd.  4:  renewing,  ai»- 
pUcation  for,  sees.  182, 183:  final,  effect  of  as  estoppel,  sec.  1908. 

Motion— notice  of,  sec  1005:  beard  before  court  commissioners,  see. 
I59,subd.l. 

§  1004.  Motions  must  be  made  In  the  county,  or  city 
and  county,  in  which  the  action  is  pending.  Orders  made 
out  of  court  may  be  made  by  the  judee  of  the  court  in 
any  part  of  the  State.    [In  effect  March  10th,  1880.] 

Power  of  judge  at  chambers— sees.  165, 166, 176;  SO  CaL  530.560;  49 
CaL  239:  judge  in  another  county,  82  CaL  563;  85  Cal.  688:  court  com- 
missioner's control  of  ex  parte  motions,  sec  256,  subd.  1. 

§  1005.  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  be  held  in  the  same 
county,  or  city  and  county,  with  both  parties,  five  days 
before  the  time  appointed  for  the  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-flve  miles  of  distance  between  the  place  of 
deposit  and  the  place  of  service;  such  increase,  however, 
not  to  exceed  in  all  thirty  days ;  but  in  all  cases  the  court, 
or  a  judge  thereof,  may  prescribe  a  shorter  time.  [In  ef- 
fect March  10th,  1880.] 

Motion,  notice  of— period,  22  CaL  479;  SO  CaL  128;  85  CiO.  465:  stating 
grounds,  10  CaL  888:  written,  must  be,  sec.  1010;  12  Cal.  441 :  24  CaL  965: 
for  depositions  on  commission.  48  CaL  439:  order  made  without  notice 
sec.  887;  Llvermore  v.  Hodguiis.  April  26th.  1880,5  Fac  0.  L.  J.  348: 
filing  counter«ffldavlts,  22  CaL  131:  estoppel,  14  CaL  667. 

Service— of  papers  generally,  sec.  1010  et  eeq. 

Distanoe-2SCaL112. 
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§  1006.  When  a  notice  of  motion  is  fflyen,  or  an  order 
to  show  canse  is  made  returnable,  beK>re  a  judge  oat  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  day  of  the  order,  the  judge  is  unable  to  hear  the 
Iiarties,  tne  matter  may  be  transferred  by  his  order  to 
some  other  judge,  before  whom  it  might  originally  have 
been  brought. 

Notice  of  motion— sec.  1005  and  note. 

Order  to  show  oanse-need  of  senrlce,  16  OaL  90. 

§  1007.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  bv  a  court,  pursuant  to  the  provisions 
of  this  Code,  it  may  be  enforced  by  execution  in  the  same 
manner  as  ii  it  were  a  judgment. 

Enforced  by  execution  -sec  681  et  seq,:  contempt,  sec.  1209  et  jeg. 
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CHAPTER  V. 
NOTICES,  AND  FILING  AND   SERVICE   OF 


1010.  Notices  and  papers,  how  served, 

1011.  When  and  how  served. 
1018.  Service  by  mail.  when. 

1013.  Service  by  uukll,  how. 

1014.  Appearance.  Notices  after  appearance. 

1015.  Service  on  nou-residents.    Whero  a  party  has  an  attorney, 
service  shall  be  on  such  attorney. 

S  1018.  Preceding  provisions  not  to  apply  to  proceeding  to  bring  party 

into  contempt. 
S  1017.  Service  by  telegraph. 

tlOlO.  Notices  mast  be  in  writing,  and  notices  and 
er  papers  may  be  served  upon  ttie  party  or  attorney  in 
the  manner  prescribed  in  this  chapter,  when  not  otherwise 
provided  by  this  Code. 

§  1011.  The  service  may  'be  personal,  by  delivery  to 
the  party  or  attorney  on  whom  the  service  is  required  to 
be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  other  pa- 
pers with  his  clerk  therein,  or  with  .a  person  having 
charge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the  morn- 
ing and  six  in  the  afternoon,  in  a  conspicuous  place  in  tlie 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretion;  and  if  his 
residence  be  not  known,  then  by  putting  the  same,  in- 
closed in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 

or  other  paper  at  his  residence,  between  the  hours  of  eight 

in  the  morning  and  six  in  the  evening,  with  some  person 

of  suitable  age  and  discretion;  and  if  his  residence  be 

not  known,  by  putting  the  same,  inclosed  in  an  envelope, 

into  the  post-office,  directed  to  such  party. 

Senrioe— 28  Gal.  151 :  32  CaL  475:  of  notice  of  appeal,  46  OaL  680:  ao- 
ceptance  of,  22  Cal.  650. 

SUBDrviszoir  l.  On  attome7-«ec.  1016;  6  CaL  56;  49  CaL  610. 

Subdivision  2.  On  party— 34  CaL  658. 
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§  1012.  Service  by  mall  may  be  made,  where  the  per« 
Bon  making  the  service,  and  the  person  on  whom  it  is  to 
be  made,  reside  or  have  their  offices  in  different  places, 
between  which  there  is  a  regular  communication  by  mail. 
[In  effect  July  Ist.  1874.] 

Persons  making  ths  senrice--C5  Cal.  184. 

Beside,  etc.,  in  different  places— 30  CaL  184. 

§  1013.  In  case  of  service  bv  mail,  the  notice  or  other 
.f>aper  must  be  deposited  in  the  poet-office,  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  place 
of  resideuco,  and  the  postage  paid.  The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  right  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  such  right  may  be  exercised  or  act  be 
done  is  extended  one  day  for  every  twenty-live  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  exteuslou,  however,  not  to  exceed  ninety  days 
in  all.    [In  effect  July  1st,  1874.] 

Distance— sec.  UMftn ;  23  Cal.  153. 

Troot  of  service  by  mail— 35  CaL  181. 

§.  1014.  A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  ia.  required  to  bo  given.  But  where  a  de- 
fendant has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want 
of  bail. 

Appearance— answer  as,  IS  Cal.  558;  21  Cal.  51 :  31  Cal.  346:  attorney, 
through,  see  note,  inftxt:  notice  of,  4  Cal.  305 ;  8  Cal.  339, 669;  27  Cal.  295 : 
28  Cal.  6411 :  to  quash  sunuuous,  etc.,  4  Cal.  305;  44  Cal.  630 ;  47  Cal.  614 ;  50 
CaL  1&5:  53  Cal.  245:  sufficiency  of ,  44  Cal.  157 ;  47  Cal.  614,  and  see  notice 
of:  waiver  by,  geuerally,  14  Cal.  677,  and  see  last  subhead:  waiver  of 
summons,  sees.  406, 416;  4  Cal.  120.280;  14  CaL  105;  44  CaL  630;  45  Cal. 
257;  50  Cal.  185:  where  none,  16  Cal.  160. 

Appearance  by  attorney— 4  Cal.  280;  13  Cal.  191;  17  Cal.  431;  21  Cal. 
51 ;  2ii  Cal.  147;  30  Col.  192, 439;  31  CaL  346;  42  CaL  148, 439;  43  CaL  485;  44 
CaL  157.284. 

Notice  of  subsequent  proceedings— how  given,  sec.  lOlA. 

§  1015.  When  a  plaintiff  or  a  defendant,  who  has  ap- 
peared, resides  out  of  the  State,  and  has  no  attorney  m 
the  action  or  proceeding,  the  service  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  at- 
torney in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  of  tiia 
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party,  except  of  subpoenas,  of  Trrits,  and  other  process  is- 
sued in  the  suit,  and  of  papers  to  bring  him  into  contempt. 

Attorney— authority  of, sec.  283, sabd.  I,  note :  21  Cal.  426;  43  Cal.  439; 
duties  of,  sec.  282 :  disbarred,  when,  see  sees.  287  to  299;  People  v. Peai> 
son,  June  loib.  1880, 6  Pac.  G.  L.  J.  537. 

Service,  how  made— sec.  1011 :  on  attorney,  47  CaL  644. 

Exception  of  process  and  contempt— sec.  1016. 

§  1016.  The  foregoing  provisions  of  this  chapter  do 
not  apply  to  the  service  of  a  summons  or  other  process, 
or  of  any  paper  to  bring  a  party  into  contempt 

§  1017.  Any  summons,  writ,  or  order,  in  any  civil  suit 
or  proceeding,  and  all  other  papers  requiring  service,  may 
be  transmitted  by  telegraph  for  service  in  any  place,  and 
the  telegraphic  copy  of  such  writ,  or  order,  or  paper,  so 
transmitted,  ma^  oe  served  or  executed  by  the  officer  or 
person  to  whom  it  is  sent  for  that  purpose,  and  returned 
by  him,  if  any  return  be  requisite,  in  the  same  manner, 
and  with  the  same  force  and  effect,  in  all  respects,  as  the 
original  thereof  might  be  if  delivered  to  him;  and  the  of- 
ficer or  person  servinpr  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the 
copy  were  the  original.  The  original,  when  a  writ  or  or- 
der, must  also  be  filed  in  the  court  from  which  it  was 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.  In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used  by 
the  operator  for  that  purpose.  Whenever  anv  document 
to  be  sent  by  telegraph  bears  a  seal,  eith'er  private  or  offi- 
cial, it  is  not  necessary  for  the  operator,  in  sending  the 
same,  to  telegraph  a  description  of  the  seal,  or  any  words 
or  device  thereon,  but  the  same  may  be  expressed  in  the 
telegraphic  copy  by  the  letters  *'  L.  8."  or  by  the  word 
"seaL*' 
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CHAPTER  VL 
OF  COSTS. 

1021.  Compensation  of  attorneys.   Costs  to  parties. 

1022.  When  allowed,  of  coiirso,  to  the  iilaiutliT. 

1033.  Several  actlou:i  brought  ou  a  single  cause  of  action  can  carry 
costft  ill  but  oue. 

1034.  Defendant's  costs  must  be  allowed,  of  course.  In  certain  cases. 
102.7.  Costs,  wlien  lu  tho  discretion  uf  the  court. 
1036.  Wlicu  tho  several  defendants  are  not  united  in  Interest,  costi 

may  bo  served. 

1027.  Costs  of  auueal  discretionary  with  the  court,  in  certain  cases. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  be  Imposed  as  condition  of. 

1030.  Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  in  action  l>y  or  agahist  an  administrator,  etc 

1032.  Costs  in  a  review  other  than  byappeaL 

1033.  Filing  of.  and  aflldavlt,  to  bill  of  costs. 

1034.  Costs  ou  apueai.  huw  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  Included  by  the  clerk  In  the  Judgw 
raeut. 

S  103&  When  pUintlfE  is  a  non-resident  or  foreign  corporation,  defend)" 
ant  may  require  security  fur  costs. 

11037.  If  such  security  be  not  given,  the  action  may  be  dismissed. 
1098.  Costs  when  State  Is  a  party. 
1039.  Costs  wtien  county  is  a  party. 

§  1021.  The  measure  aud  mode  of  compensation  of  at- 
torneys and  counsellors  at  law  is  left  to  the  agreement,  ex- 
press or  implied,  of  tlie  parties;  but  parlies  to  actions  oz 
proceedings  are  entitled  to  costs  and  disbursements,  as 
liereinafter  provided. 

Oampenaation  of  attomoja— eee  sec  282fit  eminent  domahi,  in« 
sec.  1251:  equity,  in,  as  costs  where  scries  of  suits,  39  Cal.  S4:  fore* 
closure,  on,  sec.  72<i»;  sec.  1500:  5  Cal.  4U2:  Injunction  bond,  as  dain> 
ages  on,  13  CaL  585;  25  Cal.  170;  23  Cal.  11:  Hen  for  limited.  1  Cal.  3:)l: 
2  Cal.  507;  11  Cal.  f)3:  maintenanco  obsolete.  22  Cal.  M:  nieclianics* 
liens,  on,  sec.  11*J5:  partition,  in,  sees.  796.  798:  receiver,  for.  15Cal. 
207:  representing  heirs  of  esuto.  for.  see.  1718:  retainer,  3  Cal.  108: 
trust  funds,  out  of,  40  Cal.  28i). 

Coats  and  ditboraementat-eminent  domiUn,  sec.  1259:  error  as  tO| 
correcting,  23  Cal.  102;  foreclosure,  5  Cal.  418,  492:  married  woman,  26 
Cal.  443:  mechanics'  liens,  ou,  sec.  11{)5:  money,  action  for,  2!)  Cal.  281 : 
negotiable  Instrument,  lost,  where,  28  Cal.  561:  new  trial,  2!)  Cal.  281: 
partition,  sees.  768.  796,  798,  801:  percentage  at  San  Francisco,  SUits. 
iMia,  |».  66;  35  Cal.  1115;  4»  c:al.  596:  phonographic  reporters,  sec.  274: 
Probate  Proceedings— contested  wliis,  sec.  1332;  executor,  sees.  1503, 
1509.  I6I6;  homesteads,  as  Ui,  kcc.  1485;  reference  of  claim,  sec.  1508; 
specific  i)erformance.  36  Cal.  230. 

§  1022.  Costs  are  allowed,  of  course,  to  the  plaintifiC, 
upon  a  judgment  in  his  favor,  in  the  following  cases: 

Code  Civ.  Paoo.— 31. 
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1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  tlie  possession  of  personal 
.property,  where  the  value  of  the  property  amounts  to 
three  liundred  dollars  or  over;  such  value  shall  be  deter- 

!  mined  by  the  jury,  court,  or  referee  by  whom  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  tliree  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

6.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
i toll,  or  municipal  Une. 

Section  generalljMH)  CaL  549;  37  Cal.  202. 

Oosts  discretionary— when.  sees.  1029, 1037. 

BUBDivisioK  1.  Beal  property— recovery  of  possession  of,  30  CaL 
547;  37  Cal.  202. 

SUBDIVISION  2.  Personal  property— value,  see.  1029;  5  CaL  267;  33 
Cal.30». 

Subdivision  S.  Money  or  damages— see.  1025:  damages,  10  CaL 

217;  17  Cal.  336. 

Subdivision  4.  Special  proceeding— generally,  sees.  1063-1822. 
Subdivision  9.  Tax  aoits— 53  Cal.  386. 

§  1023.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  can  be  allowed  to  the  plaintiff  in  more  than  one  o! 
such  actions,  which  may  be  at  his  election,  if  the  party 
proceeded  against  in  the  other  actions  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  this 
State;  but  the  disbursements  of  the  plaintiff  must  be 
allowed  to  him  in  each  action. 

Several  partiea— who  might  have  been  Joined  as  defendants,  see. 
t83. 

§  1024.  Costs  must  be  allowed,  of  course,  to  the  de- 
fendant, upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-two,  and  in 
special  proceedings. 

Special  proceeding»~secs.  1063-1822. 

§  1025.  In  other  actions  than  those  mentioned  in  sec- 
tion ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  jiar- 
tics,  on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  ^money  or  damages  when  the  plaintiff  recoyen 
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less  than  tbree  hundred  dollars,  nor  in  an  action  to  tecorer 
tfao  possession  of  personal  property,  wben  the  value  of  tho- 
property  is  less  than  three  hundred  dollars. 

Costs  dlsoretionarr-wiieii,  25  CaL  266;  28  Gal.  Ml;  M  CaL  136;  tt< 
CaLto7;40Cal.288. 

BeooTers  less  than  $300—6  CaL  286;  17  CaL  336. 

§  1026.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two, 
not  united  in  interest,  and  making;  separate  defenses  by 
separate  answers,  and  plaintiff  fails  to  recover  judcmeut 
against  all,  the  court  must  award  costs  to  snch  of  the  de« 
f  endants  as  have  judgment  in  their  favor. 

Judgment  for  some  defendants— sec.  ft78  and  note. 

Joint  recorerf  of  oosts— by  seTeral  defendants,  6  CaL  d:  joint  Ut^ 
biUtyalso,18CaL219. 

§  1027.  In  the  following  cases,  the  costs  of  appeal  are 
in  the  discretion  of  tbe  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modihed. 

Oosts  of  appeal— meaning  of  term,  11  CaL  341 :  of  printing  trao*' 
script,  28  Cal.  123. 

Subdivision  1.  ITew  trial  ordered— IS  Cal.  68;  24  CaL  8fi0. 
SuBDivisioir  2.  Judgment  modified— sees.  63f>,  067;  1  CaL  61;  2 
CaL  280;  18  CaL  688;  30  CaL  458. 

.  §  102&  The  fees  of  referees  are  five  dollars  to  each  for 
every  day  spent  in  tbe  business  of  the  reference;  but  the 
parties  may  agree,  in  writing,  u]x>n  any  other  rate  of  com- 
pensation, and  thereupon  such  rate  shall  be  allowed. 

Beference— generally,  sees.  638-649. 

Beferees  in  partition— compensation  of,  sees.  768, 796. 

S  1029.  When  an  application  is  made  to  a  court  or 
reierce  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  tlie  postponement  may  be  imposed,  in  the  di3« 
cretion  of  the  court  or  referee,  as  a  condition  of  granting 
the  same. 

Postponement— generally,  sees.  505, 906. 

8  1030.  When,  in  an  action  for  the  recovery  of  money 
only,  the  defendant  alleges  in  Ins  answer  that  before  the 
commencement  of  the  action,  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court  for  plaintiff  the  amount  so  tendered, 
and  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
not  recover  costs,  but  must  pay  costs  to  the  defendant. 

No  costs  where  section  followed— 25  Cal.  902. 

Tender— sec  2076 :  plea  of,  when  gains  costs,  28  CaL  238. 
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Offer  to  eompromiM  '  wee.  99T. 
Deposit  in  «oiiit— «ec8.  SJHiii,  lee.  1084. 

§  1031.  In  an  action  prosecuted  or  defended  \>y  tnk  ex* 
•ecutor,  administrator,  trustee  of  express  trost^  or  a  per* 
son  expressly  autliorized  by  statute,  costs  may  be  recov- 
ered as  in  action  by  and  a^inst  a  person  prosecuting  or 
defending  in  bis  own  riglit;  but  such  costs  must  b^the 
judgment  be  made  cliargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis« 
•mauagement  or  bad  faith  in  the  action  or  defense. 

Costs  against  executor,  etc.— sees.  ISOi,  1509;  6Cal.  169;  33CaL  6S8b 

-Tmst  funds— attorney's  fee  out  of,  40  Csd.  288L 

^  1032.  When  the  decision  of  a  court  of  inferior  'juria- 
diction  in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  tlian 
by  appeal,  the  same  costs  must  be  allowed  as  in  cases  on 
appeal,  and  may  be  collected  by  execution,  or  in  such 
manner  us  the  court  may  direct,  according  to  the  nature 
of  tho  case. 

Special  proceedings— generally,  sees.  1063-1832. 

Decision  of  inferior  court  reriewed-eecs.  1067-1110. 

Costs  on  appeal— sees.  129ii,  1027, 1034. 

§  1033.  The  party  in  whose  favor  judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to  the  clerk, 
and  servo  upon  the  adverse  party,  within  five  days  after 
the  verdict  or  notice  of  tho  decision  of  thecourt  or  referee-^ 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  derision, 
be  stayed,  then  before  such  entry  is  made — a  uu'mo- 
randum  of  the  items  of  his  costs  and  necessary  disburse- 
ments in  the  action  or  proceeding,  which  memorandum 
must  be  verified  by  the  oath  of  the  party,  or  Iiis  attorney 
or  agent,  or  by  tlie  clerk  of  his  attorney,  stating  that  to 
tlie  best  of  his  knowledge  and  belief  the  items  are  cor- 
rect, and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding.  A  party  dissatisfied 
with  tl)o  costs  claimed,  may,  within  five  days  after  notice 
of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the  same 
taxed  by  the  court  in  which  the  judgment  was  rendered,. 
or  by  the  judge  thereof  at  chambers.  [In  effect  July  let, 
1874.] 

Memorandum  of  costs— essential.  16  Cal.  40& 

Items  Included— new  trial,  where,  see  13  CaL  66:  short^band  report* 
er'&  fees,  sec.  'i74 ;  witness  fees,  see  41  Cal.  24:2. 

Rctaxation  of  costs— A  Cal.  417;  23  Cal.  286:  amendment  of  bill  of 
roHts.  Kcc.  473ii ;  3  CaL  lift;  46  Cal.  6t«:  correcting  error  by  appeal, 3D 
Cal.  245. 


or  cons.  |§  1034-7 

.  Oosts  oa  appeal-Mtftlaa  taippllnble  to»  11  CaL  til  i  gmenlly,  sm 
aec.  HB2». 

§  1034.  AVhenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if-  he  claims  such  costs,  he  most-,  within 
thirty  days  after  the  remittitur  is  filed  with  the  clerk  be- 
low, deliver  to  such  clerk  a  Toemorandnm  of  his  costs, 
Terified  as  prescribed  by  the  precedins  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
ment. 

Oosta  on  appeslT-Mo.  UM3ii}  14  Cal*  233;  Cobea  9,  Graj*  March  4tlii 
1880,ftFac.G.  L.J.71. 
.  Bomitdtur— «ec.  9S8. 

Memorandum  of  costa— dellTored  to  clerk  of  court  below,  24  CaL 
860. 

Ezecntion  therefor— 14  CaL  232;  24  Cal.  350. 

§  1035.  The  clerk  must  include  in  the  judf^ent  entered 
up  by  him,  auy  interest  on  tlie  vcnlict  or  decision  of  the 
court,  from  the  time  it  was  rendered  or  made,  and  the 
costs,  if  the  same  have  been  taxed  or  ascertained;  and  he 
must,  within  two  days  after  the  same  are  taxed  or  ascer- 
tained, if  not  included  in  the  judgment,  insert  the  same 
in  a  blank,  left  in  the  judgment  for  that  purpose,  and 
must  make  a  similar  iuscrtion  of  the  costs  in  tho  copies 
and  docket  of  the  judgment. 

Entering  up  interest— 30  Cai.  78. 

Inserting  costs  in  blank— formerly  unauthorized,  16  CaL  408. 

<*  §  1036.  When  tho  plaintiff  in  an  action  resides  out  of 
.the  State,  or  is  a  foreigu  corporation,  security  for  tho  costs 
and  cliarges,  whicli  may  be  awarded  against  such  plaint- 
iff, may  be  required  by  tlie  defendant.  When  required, 
all  proceedings  in  the  action  must  be  stayed  until  an  un- 
dertuking,  executed  by  two  or  more  persons,  is  tiled  with 
tlie  clurk.  to  tlie  effect  that  they  will  pay  such  costs  and  ' 
charges  as  may  be  awarded  against  the  plaintiff  by  judg 
ment,  or  in  the  progress  of  the  action,  not  exceeding  tlie 
sum  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  ordered  by  the  court  or  judge,  upon 
proof  that  the  original  undertaking  is  insufficient  security, 
and  procee(\ing3  in  the  action  stayed  until  such  new  ox 
additional  undertaking  is  executed  and  filed. 

Besidence  of  corporation— 22  CaL  538. 

Notice  that  security  is  required— sec.  1037;  19  CaL  77. 

Undertakings  generally— 6ec.  041 ». 

§  1037.  After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  proof  thereof,  and  that  no 
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tindertakinff  as  required  has  been  filed,  the  court  or  judge 
may  order  the  action  to  be  dismissed. 
DiimiMal,  when  too  late— 19  GaL  77. 

§  1038.  When  the  State  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  State 
treasury. 
No  leonritf  required  of  State— eec.  1086. 

§  1039.  When  a  county  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 

No  seowitf  required  of  ooimty— eec.  1058. 
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§  IMS.  If  an  original  pleading  or  paper  be  lost,  tlia 
court  may  atithorlze  a  copy  thereof  to  Ds  filed  and  used 
'   instead  of  the  original. 

LoMpapa»~lC>L981i  uai.tBT;tJ  CftLt2t|IBCaLU7i  WCaLKS. 

g  lOML  An  affldBTit,  notice,  or  other  paper,  witliont 
tlie  title  of  the  action  oc  proceeding  in  which  It  is  made 
or  with  a  defective  title,  IS  aa  valid  and  effectnal  for  aay 
pnrpose  as  If  duly  entitled,  if  It  Intelllsiblj  refer  to  bvlco 
action  or  proceeding. 

DefMtlTs  title-)  Cal.  lU. 

S  1047.  Succenive  actions  tns^  be  tnBint«lned  npon 
tbe  same  contract  or  trautaction,  vbenerer,  after  the 
former  action,  a  new  canse  of  action  arises  therefrom. 


§  104a  'Whenever  two  or  mora  actions  are  pending  at 
one  time  between  tbe  same  parties  and  in  the  same  court, 
upon  canses  of  action  which  might  have  been  joined,  the 
court  may  order  tbe  actiouB  to  be  consolidated. 

OonnUdattou  of  actloiii--2I  CU.  tM;  29  CaL  Wl. 

g  1049.  An  action  Is  deemed  to  be  pending  from  tlie 
time  of  its  commencement  until  its  final  detltminatiou 
npon  appeal,  or  until  the  time  for  appeal  has  passed,  on- 
leas  tbe  judgment  Is  sooner  satisflecC 

FondsDir  (faction— HCaLal. 
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§  1050.  An  action  may  be  brought  by  one  person 
against  another  for  the  purpose  of  determining  an  ad- 
verse claim,  which  the  latter  makes  against  the  former 
for  money  or  property  upon  an  alleged  obligation;  and 
also  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which 
plaintiff  is  bound  as  a  surety. 

Preyenting  snit-^provision  not  designed  for,  5  Cal.  82;  and  see  13 
€al.  5SG. 

Quieting  title  to  realt7--seo.  73a. 

Surety's  suit— 24  Cal.  157. 

§  1051.  On  the  trial  of  an  action  in  a  court  of  record, 
if  there  is  uo  short-hand  reporter  of  tlio  court  iu  attend- 
ance, either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing. 

Clerk's  powers  and  dnties— sec.  67Q». 

Clerk's  minutes  of  the  trial— 1  Cal.  462, 470;  2  Gal.  54. 161 ;  14  Cal.  38. 
81;  27  CaL  107;  28  Cal.  174, 290;  33  CaL  173. 

§  1052.  The  clerk  must  keep  among  the  records  of  Mie 
court  a  register  of  actions.    Ue  must  enter  therein  tiie 
title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  thoruiu. 
Eecords  of  the  court— see  sees.  663, 673, 683. 

§.1053.  "When  there  are  three  referees,  or  three. arbi- 
trators, all  must  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all. 
Beferences  and  trials  by  referees— sees.  638-645. 

§  1054.  When  an  act  to  be  done,  as  provided  in  this 
Code,  relates  to  the  pleadings  in  the  action,  or  the  under- 
takingH  to  be  filed,  or  tlie  justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other 
than  of  appeal,  the  time  allowed  by  this  Code  may  be  ex- 
tended, upon  good  cause  shown  by  the  court  iu  wliich  the 
action  is  pending,  or  a  judge  thereof;  but  sucli  extension 
shall  not  exceed  thirty  days  without  tlie  consent  of  the 
adverse  party.    [In  effect  March  9th,  1880.] 

Sztension  of  time— 17  Cal.  123;  24  Cat.  179;  27  Cal.  108.  338;  41  CaL 
S15;  43  Cal.  330:  47  Cal.  86:  computation  of  time, sec.  13  and  notes:  holi- 
days, sees.  10, 11. 13. 

Thirty  days— 28  Cal.  238;  43  Cal.  320. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  an 
act  done  by  virtue  of  his  office,  and  he  give  written  notice 
thereof  to  the  sureties  on  any  bond  of  indomnity  received 
by  him,  the  judgment  recovered  therein  shall  be  conclu- 
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sive  eTidonce  of  bis  right  to  recoyer  against  such  miYetles; 
and  the  court  may,  on  motion,  upon  notice  of  flye  days, 
order  judpuent  to  be  entered  up  against  them  for  the 
amount  so  reeoYered,  including  costs.  [In  effect  April 
15tb,  1880.] 

Section  strictly  confltmed-Hi^nst  sheriff,  28  CftL  lOS. 

Indenmifler  may  intervene— 21  CaL  442. 

g  105a  Repealed.    [In  effect  April  16th,  1880.] 

§  1057.  In  all  cases  where  an  undertaking  with  sure- 
ties is  required  by  tbe  provisions  of  this  Code,  tbo  officer 
taking  tbo  same  must  require  tbe  sureties  to  accompany 
it  witli  nu  alHdavit  tbat  tbey  are  each  residents  and 
householders  or  freeholders  within  the  State,  and  are  each 
worth  the  sum  specilied  in  the  undertaking,  over  and 
above  all  tbeir  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution;  but  when  the  amount 
specilied  in  tbe  undertaking  exceeds  three  thoasand  dol- 
lars, and  tbere  are  more  than  two  sureties  thereon,  thev 
may  state  iu  tlieir  affidavits  that  they  are  severally  worth 
amounts  less  than  tbat  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  tbat  of  two  sufficient 
sureties. 

UndertaUng^-defectiye,  2  CaL  662;  13  CaL  e06. 

Affidavit— defective,  coring  objection  to,  62  CaL  447:  each  worth  the 
■urn,  etc.,  7  Cal.  518. 

Property  exempt  from  execntion— sec.  680  and  notes. 

Applied  to  ggardinnw   sec  1809. 

§  1058.  In  any  civil  action  or  proceeding  wherein  the 
State,  or  tbe  people  of  the  State,  is  a  party  plaintiff,  or 
any  State  officer,  in  his  official  capacity,  or  on  behalf  of 
the  State,  or  any  county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  under- 
taking, or  security  can  be  required  of  tbe  State,  or  the 
people  thereof,  or  any  officer  thereof,  or  of  any  county,  city 
and  county,  city,  or  town ;  but  on  complying  with  tbe  other 
proviHious  of  this  Code,  the  State,  or  the  people  thereof, 
or  any  iState  officer  acting  in  liis  official  capacity,  Iiave  the 
same  rights,  remedies,  and  beneiits  as  if  the  bond,  under- 
taking, or  security  were  given  and  approved  as  required 
by  this  Code.    [In  effect  April  15tb,  1880.] 

Oosts  against  State  or  county— sees.  1038, 1039. 

County- Board  of  Supervisors  included,  10  CaL  344. 

§  1059.  Whenever  any  surety  on  an  undertaking  on 
appe:i].  oxecuted  to  stay  proceedings  upon  a  money  judg- 
ment, pays  the  judgment,  either  with  or  without  action. 
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after  its  affirmation  by  the  appellate  conrt,  he  is  substi^ 
tated  to  the  rights  of  the  jadgment  creditor,  and  is  euti- 
tied  to  control,  enforce,  and  satisfy  such  judgment  iu  aU 
respects  as  i^  he  had  recovered  the  same.  [In  effect  July 
1st,  1874.] 

Undertaking  on  appeal— sec.  941ji. 

Snbrogation  of  saretie»-9ec.  70te. 


PART  m, 

OF  SPECIAL  PROCEEDmOS   OF  A 

CIVIL    NATURE. 

Trrui  I.    Op  Writs  of  Haiidatb  and  Psohibetion.    §{ 
10C7-1110. 
n.    Of  Ck>NTEflTiNQ  ELEcnoira:    |§  1111-1127. 
m.    Of  Summary  Proceedings.    §§  1132-1178. 

IV.     Op  ENPOROBPfElTF  OF  LXEXS.     §§  118O-1206. 

V.    Op  CoNTFjipi.    §§  1209-1222. 
YI.    Of  Voluntary  Dissolution  of  Ck)iiPOEAnoaifl. 
iJ  1227-1223. 
TTT.    Op  eminent  Domain.    §J  1237-1263. 
Till.    Op  Escheated  Estates.    §§  1269^1272. 
IX.    Op  Change  op  Na3IF>.    f§  1275-1278, 
X.    Op  ARBiTRATioNS.    M 1281-1290. 
XI.    Of  Pkocsedings  in  Pbobatb  Goubxs.   §§  12M- 
1809 
Xn.    Or  Sous  Tbadxbs.    ${  1811-1831. 

[371] 
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PRBLIMINAR7  PROVISIONS. 

f  106S.  Fartl68»  how  dcsUrnated. 

I  lOM.  Judgmeot  and  order  same  meaning  as  In  ciril  actions. 

§  1063.  The  party  prosecuting  a  special  proceeding 
may  be  known  as  the  plaintiff,  and  the  adverse  party  as 
the  defendant. 

Plaintiff  and  defendant— sec.  308. 

§  1064.  A  jndjgment  in  a  8i>ecia1  proceeding  Is  tho  Hnal 
determination  ot  the  rights  of  tlie  parties  therein.  The 
definitions  of  a  motion  and  an  order  in  rv  civil  action  are 
applicable  to  similar  acts  in  a  special  x^roceeding. 

Judgment— definition  of,  sec  677  and  note. 

Motion  and  order— 8'«.  1003. 

TITLB  L 

OF    WRCT8    OF  RBVIBW»  MANDATE,  AND 

PROHIBITION. 

Chaf  L    "Writ  of  review, 
n.    Writ  of  mandate, 
m.    Writ  of  prohibition. 
I V.    Writs  of  review,  mandate,  and  prohibition  may 

issue  and  be  heard  at  chambers. 
V    Hulas  of  practice  and  appeals. 

CHAPTER  L 
"WRIT   OP  REVIEW. 

S  1067.  Writ  of  review  defined. 

1068.  When  and  by  wtaat  courts  granted. 

1069.  Application  for.  bow  made. 

1070.  The  writ  to  be  directed  to  the  Inferior  tribunal,  etc. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 

1073.  Service  of^the  writ. 

1074.  The  review  under  the  writ,  extent  of. 

1075.  A  defective  return  of  the  writ  may  be  perfected.   Hearing  and 
judgment. 

<  1076.  Copy  of  Judsfment  must  be  sent  to  the  inferior  trlbimaU 
I  1077.  Judgment  rolls. 

§  1067.  The  writ  of  certiorari  may  be  denominated 
the  writ  of  review.    [In  effect  July  1st,  1874.] 
Writ,  generally— «ec.  din. 


873  #BiT  OF  BSVOEW.  §§  1068-70 

§  1068.  A  writ  of  rerlew  may  be  granted  by  any 
court,  except  a  Police  or  Jnatice's  Oonrt,  when  an  inferior 
tribunal,  board»  or  officer,  exerclsinff  judicial  functions, 
bas  exceeded  the  jurisdiction  of  such  tribunal,  board,  or 
officer,  and  there  is  no  appeal,  nor,  in  the  Judgment  of  the 
oonrt,  any  plain,  speedy,  and  adequate  remedy. 

Oeirtionai^Mxtent  of  reHew  tfHtseo.  1974,  and  see  Exosbdsd  ths 
JuaisoiOTioir.iioteM/ra.  <Mt^f<-toaii2iiil  and  not  to  restrain;  Lamb 
V.  SchotUer,  Marcb  17 tn,  1880,  A Tac.  O.  L.  J.  140.  Wkm  proper  or  otkm^ 
wis^-Bee  under  Exobxded  tbb  JuaiSDioTioir,  uoto  tV^o. 

Qrantod  by  any  conrt-MO  sees.  Sla,  76,  sabd.  A  and  notes;  7  GaL 
118;  10CaLS44;  4»Cal.29. 

Inlerior  tribanal— board  or  ofUcer;  ezlfltence  of  court  implied,  SI 
OaL644. 

Bzefcising  judicial  ftax&ctions-«pplle8  to  municipal  boards,  9  CaL 
06:  ISCaLlI:  16Cal.208:  18 Cat. 49;  23  Cal.  303.  4.')3;  25  Oal.M:  81  CaL 
307:  52  Cal.  133;  63  Cal.  Stt;  Lamb  «.  Sohottler,  Marcb^  I'tb,  18dO,  5  Pac 
C.  L.  J.  140;  People  «.  Board  of  Education.  Oakland,  March  -i2ud,  I860, 
5  Fac  G.  L.  J.  1941  ministerial  act  of  judicial  officer,  40  CalT  844. 

Bzceeded  tiie  jnrifldletion*^i<SMM<n(7  </  phnue,  43  Cal.  865.  J^o  inter* 
fertne€otherwUe,ZC9Li»i  »Cal.476:  7 Cal. 244;  19 CaL  157;  23Cal.4(i5; 
M  CaL  98;  85  Cal.  2fi):  40Cal.  479;  50  Cal.  28i;  bi  CaL  3.i3, 4)5;  Ceregbtno 
V.  Finochio,  Feb.  2na,  1880,  6  Pac.  C.  L.  J.  53.  Extent  of  reviewsoc, 
1074:  errors  of  law  orladgrment,  not  corrected,  29  Cal.  451,  632:  40  CaL 
642;  42  Cal.  630;  43 Cal.  312,865:  45  Cal. 245:  46  Cal.  79,  mi;  47  Cal.  604. 
Certiorari  not  proper 1 2  Cal.  263:  certiorari  proper,  33  Cal.  570:  51  Cal. 
a07;  03  Cal.  389, 495;  Batenian  «.  Superior  Court,  etc.,  March  6th,  1880, 9 
Pac.  0.  L.  J.  77;  GaL  F.  Go.  v.  Halsey,  March  15tb,  1880,  5  Pac.  C.  L.  J. 
125. 

Vo  appeal— requisite  for  certiorari,  1  Gal.  153;  4  Cnl.  185;  13  Cal.  ITS; 
l»Cal.  78:  21  Cal.  166;  28  GaL  115:  42  Cal.  252;  43  Cal.  25;  47  Cal.  7.  628; 
63  CaL  495;  Cereghino  v.  Flnocbio,  Feb.  2nd,  1880, 5  Pac.  C.  L.  J.  63. 

In  the  Judgment  of  the  court— discretion  to  refuse  writ,  42  Cal.  252; 
47  CaL  22J;  50  Cal.  473:  discretion  In  quasbing;  Lamb  v.  Scbottlcr, 
ICarcb  I7tb,  1880, 5  Pac  C.  L.  J.  140. 

Plain,  speedy,  and  adequate  remedy— see  No  Appeal,  noteftipns, 
and  1  CaL  152;  14  Cal.  479;  47  GaL  528;  Lamb  v.  8chottler,  Marcb  17tb, 
1880, 5  Pac.  C.  L.  J.  140. 

§  1069.  The  application  must  be  made  on  affidavit  by 
the  party  beneficially  interested,  and  the  court  may  re- 
quire a  notice  of  the  application  to  be  given  to  the  adverse 
partv,  or  may  srant  an  order  to  show  cause  why  it  should 
not  be  aUoweC  or  may  grant  the  writ  without  notice. 

AppUcation-^9  GaL  136:  Supreme  Gt.  rule  28.  NoHee  </- 38  GaL 
083.  £if  partv  beneMetaUif  interested,  soe  sec.  367n ;  53  Cal.  389.  Issuance 
—only  upon  order  of  the  Court,  40  GaL  481 ;  Supreme  Ct.  rule  23. 

§  1070.  The  writ  may  be  directed  to  the  inferior  tri- 
bunal, board,  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certined. 
When  directed  to  a  tribunal,  the  elerlE,  if  there  be  one, 
must  return  the  writ  with  the  transcript  required. 
GODB  Gtv.  Pxoo.— 89. 
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Directed  to  Inferior  tribunal,  eto«-48  ObL  6M;  Lamb  e.  Sobotilor, 
Harcb  17th,  1880, 6  Pac.  C.  L.  J.  140. 

Return  of  writ— sec.  1073, 34  Cal.S52;  53  CaL641:  transcript  required, 
tee  CuBTumiXQ  Bboobd  akd  P&ooxEDEiros,  sec.  1071i>. 

§  1071.  The  writ  of  review  mast  Gommand  the  party 
to  whom  it  is  directed  to  certify  fully  to  the  court  issoiiiis 
the  writ,  at  a  specified  time  and  i>lace,  a  transcript  of  the 
record  and  proceedings,  (describing  or  referring  to  them 
with  convement  certainty)  that  the  same  may  be  reviewed 
by  the  court;  and  requiring  the  party,  in  the  meantime, 
to  desist  from  further  proceedings  in  the  matter  to  be  re- 
viewed. 

Party  to  whom  directed— Lamb  v.  Bchottler,  March  17th,  1880.  -6 
pac.  C.  L.  J.  140. 

Oertifjring  record  and  proceedings— 82  CaL  60, 582;  SI  CaL  3S2. 

At  specified  time— see  Supreme  Gt.  rule  23. 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  tlie 
words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  may  be  inserted  or  omitted,  in  the  sound  dis- 
cretion of  the  court;  but  if  omitted,  the  power  of  the  in- 
ferior court  or  officer  is  not  suspended  or  the  proceedings 
stayed. 

§  1073.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  civil  action,  except  when  otiierwise  ex- 
pressly directed  by  tbe  court. 

Service  of  writ— ou  public  tribunal,  etc,  and  proof  of  same.  So* 
preme  Ct.  rule  28. 

Service  of  summons— sec.  ilO  eiteq. 

§  1074.  The  review  upon  this  writ  cannot  be  extended 

further  than  to  determine  whether  the  inferior  tribunal, 

board,  or  officer  has  regularly  pursued  the  authority  of 

such  tribunal,  board,  or  officer. 

Extent  of  review— see  under  Exobbdbd  thb  Juiusdiotiov,  see. 
man :  14  Cal.  479;  35  CaL  269;  43  CaL  365;  63  CaL  204, 644. 

Regularly  pursued  its  authority— Interpretation  of,  43  CaL  365:  tf* 
Cal.  204;  Batomau  p.  Superior  Court,  eto.,  Harch  6th,  1880, 5  Pac.  C.  L. 
J.  77. 

§  1075.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a 
full  return  has  been  made,  the  court  must  hear  the  parties, 
or  such  of  them  as  may  attend  for  that  purpose,  and  may 
-thereupon  give  judgment,  either  affirmmg,  or  annnlling; 
or  modifying  the  proceedings  below. 

Betnm— sec.  1070n. 

Hearing— eee  Obavtbd  bt  abt  Coubt,  sec.  lOflBn. 

Modifying  proceedings  below— 90  CaL  670. 
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§  1076.  A  copy  of  the  judgement,  sifj^ned  by  the  clerk, 
must  be  transmitted  to  the  inferior  tribunal,  board,  or 
officer  having  the  custody  of  the  record  or  proceeding 
certified  up. 

§  3077.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  consti- 
tute the  judgment  rolL 

Jndgment  roll— petition  no  part  of.  47  CaL  604. 
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CHAPTEE  n. 

WRIT  OP  MANDATE. 

1084.  Mandate  defined. 
10»5.  Wlieunnd  by  wliat  court  Issued. 
lUtUi.  Writ,  when  tind  upon  what  lu  issue. 
10 :<7.  Miist  l»u  eftlier  alceruatlve  or  peremptory.    Substance. 
10b&  If  tJie  application  he  witliout  not  Ice.  the  alternative  writ  may 
issue;  otherwise,  the  peremptory.   Notice  aud  default. 
I  108:).  The  adverse  party  may  answer  imder  oath. 
S  lUiHl.  If  an  essential  questiou  of  fact  is  raised,  the  court  may  order  » 

Jury  trial. 
S  1091.  The  applicant  may  demur  to  the  answer  or  countervail  it  by 

proof. 
I  1092.  Motion  fur  new  trial,  where  made. 

I  KKH.  The  clerk  must  transmit  the  verdict  to  the  court  where  the 
motion  is  pendlug,  after  whicb  the  heariiig  shall  be  bad  on 
motion. 
S  1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  issue 

of  fact,  the  hearing  must  be  before  the  court. 
S  1095.  If  the  applicant  succeed,  be  may  have  damagea,  costs,  and  a 

peremptory  mandate. 
I  109fl.  Berviceof  thewrit. 
i  1097.  Penalty  for  disobedience  to  the  writ. 

§  1084.  The  writ  of  mandamus  may  be  denominated  a 
writ  of  mandate.    [In  efEect  July  1st,  1874.] 
Writ— sec.  61n. 

§  1085.  It  may  be  issued  by  any  court,  except  a  Jus- 
tice's or  Police  Court,  to  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins,  as  a  duty  resulting  from 
an  office,  trust,  or  station;  or  to  compel  the  admission  of 
a  party  to  the  use  and  enjovment  of  a  right  or  office  to 
which  he  is  entitled,  and  from  which  he  is  unlawfully 
precluded  by  such  inferior  tribunal,  corporation,  board, 
or  person. 

Issued  by  any  court— by  superseded  courts,  30  Cal.  244;  45  CaL  679; 
49  Cal.  31:  power  to  issue,  see  sees.  51, 76,  subd.  5,  and  notes  to  same: 
not  issued  wiiere  no  longer  necessary,  86  Cal.  289:  Supreme  Courts, 
original  Jurisdiction,  47  Cal.  203;  Hyatt  v,  Allen,  March  23rd,  1880,5 
Pac.  C.  L.  J.  664. 

Inferior  tribunal,  etc—Discretion  not  Interfered  with,  7  Gal.  276; 
10  Cal.  376;  22  Cal.  34;  28  Cal.  639. 

Oorporation— private,  against,  see  When  not  pr<^er,  under  Man- 
damus, scope  and  function  of,  note  infra. 

Board— see  Sttfebvisobs,  under  next  note. 

Persons,  offlcial— to  whom  writ  directed:  auditor,  county,  44  CaL 
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MBBdamni,  icopa  and  ftmotloa  ot-Detium4  Mton  appUculoB, 
uCiil.Dl;»Cat.TJi)ICal.»!i  ea  OU  lis.  Mralnt.  to  iHmat,  m 
ytRaaas.Ovwim*i.,tiotB,npra.  IHiataen  xitit  coMroOoa,  taa  to. 
VBBioa  TniimnAL.  otc.i  ^^»o.  FMtlOBMAiO*  O*  ab  Aot,  nUM 
«Btm.    Amnf,  ibowloB  of,  M  CaL  Wi  «  UuTh:*?  CiL47.    mkM 

118:  W  CsL  *a;  H  (ML  Al)  M  CaL  in;  niMtf  ■.  BluiUiii,  Htrek 
loth.  19W;  »  ttw.  0.  L.  J.  U)  atuliM  oMei  lapra.    Whm  mfpn^et, 

clerk  or  IkkuiI  or  uiperrlMn.  agaliut,  si  Csl.  4IIi  coiponitlon,  prl- 
»«a, ngiliist. « Cal-IM:  courta,ciH>raiiiiite, between,  fCil.  1*).  and 
u-n  M  i:»L.  US:  jlulBS.  HMlMt.  11  Cal.SWi  UCal.lBS(»Ca1.H7|» 
^HiTaiCaC»U!t!»Cal.411i4$  Cal.  149;  UCBL4<n(H 
-  Myliigtltleto.«c,aC»l.liniTCBl.*Bi  la  CaL  S-.'l (  it 
I.  -i^^^tr.BsdnBt.tCaLSIj  ITCaL  tlis;  M  CaL  143:  H 
iiiCuCaL»l:U(M.lM(2«C*LKiti  4»  CaL 

§  1086.  Tbe  writ  mnst  b«  Issned  Id  all  case*  when 
tlmre  1»  not  a  plain,  spaedy,  and  sdequats  remedy,  in  ths 

ortllnary  conrso  of  law.  It  must,  be  Issued  upon  afSdavit, 
on  the  application  of  the  party  bene&ciatly  Interested. 

Flalo,  ipaadr,  and  adsqnats  tenxeij—PrttBia  Ui^uoft,  wbere  ap. 
I*iil.26ii;8E4i*CM.T,Hi  WCal.lW;  WCaLTOi  »Cal.427:  MCbLWB: 
nnenll;.  41  CM.  tS»t  aut  aaa  Iflum  Hat  praptr,  niider  BOOPB  ABD 
riniOTIono>K*XDAJCin,aei!.lMIa.  /uuaKapropcr.uheri lactHif. 
wliere  iioanpesl,4JCaL2'JSi  at  appeal  biadequata  rcmiMi^^.TCat.  lu: 
Bcuerally.tt  Cal.MI,aiKl  >ee,  iniinsraiKr.niiderBooPH  AimFimo- 
TioH  or  KAMnAMUB,  wo.  UIS.1|>. 

Iianad  on  aiBdsvll— liuallloleDt  aliowliig.ll  Oal.  14!t  by  8np»ma 
Coiirti  see  Snpnme  CC  roie  28. 

Application— .br  wboia;  party  benoflclallj  Intareatod,  lec.  U7a;  28 
OaL  Mj  w  caL  e41j  »  caL  iio. 

§  1087.  Tha  irrlt  may  be  eitlier  sltemative  or  pet> 
emptoTjr.  The  alternative  writ  must  state  seoeially  the 
ftilegatioQ  against  tbe  party  to  whom  It  la  directed,  and 
command  luch  party,  Immediately  after  the  receipt  of 
the  writ,  or  at  lome  other  spedfled  time,  to  do  tbe  act 
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required  to  be  performed,  or  to  show  cause  before  th<s 
court,  at  a  specmed  time  and  place,  why  ho  has  not  don0 
BO.  The  peremptory  writ  must  be  in  a  similar  form,  ex* 
cept  that  the  words  requiring  the  party  to  show  causa 
why  he  has  not  done  as  commanded  must  be  omitted,  and 
a  return  day  inserted. 

Peremptory  writ— without  alternative,  sec.  1088,  and  note. 

Command  such  part/— nature  of  directions,  6  Cal.  440;  33  Cal.  48T« 

§  1038.  When  the  application  to  the  court  is  made 
without  notice  to  tlie  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  must  be  llrst  issued;  but  if  the 
application  be  upon  duo  notice,  and  the  writ  be  allowed* 
tho  peremptory  may  be  issued  In  the  llrst  instance.  The 
notice  of  the  application,  when  given,  must  be  at  least 
ten  days.  The  writ  cannot  bo  granted  by  default.  The 
case  must  be  heard  by  the  court,  whether  the  adverse 
party  appear  or  not. 

Proof  of  sorvice— on  public  body,  Supreme  Ct.  rule  28. 

Peremptory  writ— witliout  alternativo,  1  CaL  143;  27  Cal.  684. 

§  1039.  On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  samo  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 

Answer— sec.  437,  and  notes;  27  Cal.  G35. 

§  1090.  If  an  answer  be  made,  which  raises  a  question 
as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties, 
and  upon  the  supposed  truth  of  the  allegation  ot  whicu 
the  application  for  the  writ  is  based,  the  coui*t  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury, 
and  postpone  the  argument  until  such  trial  can  be  had, 
and  the  verdict  certilied  to  the  court.  The  question  to  bo 
tried  must  be  distinctly  stated  in  the  order  for  trial,  and 
the  county  must  be  designated  in  which  the  same  sliall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  caqe 
they  lind  for  him. 

Question  to  be  tried— 9  Cal.  20:  14  Cal.  428;  17  Cal.  476. 

Order  for  trial— form  of,  45  Cal.  395. 

§  1091.  On  the  trial  the  applicant  is  not  precluded  by 
the  answer  from  anv  valid  objection  to  its  sumciency,  ana 
may  countervail  it  by  proof,  either  in  direct  denial  or  by 
way  of  avoidance. 

SufiSciency  of  answer— objection  to,  equivalent  to  seneral  d^ 
murrer,  27  Cal.  656;  30  Cal. «»;  48.CaL  36. 


819  inat  ov  hakIdatb.  S§  10S^7 


S  1092.  The  motion  for  a  new  trial  moBt  be  made  lo 
tbe  court  in  which  the  issue  of  fact  is  tried. 

New  trial— generallT,  sec.  656,  ei  $equ  In  Sapreme  Oonrtf  when  orlff* 
Snal  jurifdictlon  exercised,  25  CaL  685. 

§  1093.  If  no  notice  of  a  motion  for  a  new  trial  be 
^ven,  or,  if  given,  the  motion  be  denied,  the  clerk,  within 
tive  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  applica- 
tion  for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party 
may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party. 

§  1094.  If  no  answer  be  made,  the  case  must  be  heard 
on  the  papers  of  the  applicant.  If  the  answer  raises  only 
questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear  or  fix  a  day  for  Iieariug  the 
argument  of  the  case.    [In  effect  July  1st,  1874.] 

Papers  of  the  applicant-see  Issubd  oh  Affidavit,  see.  1066a. 

§  1095.  If  judgment  be  given  for  the  applicant,  he  may 
recover  the  dsmiages  which  lie  has  sustained,  as  found  by 
the  jury,  or  as  may  be  determined  by  the  court  or  ref- 
erees, upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue; 
and  a  peremptory  mandate  must  also  be  awarded  without 
delay. 

Jadgment  in  mandamus— extent  of  relief,  27  Cal.  655,  and  compare 
sec.  580,  and  note:  personal,  when  Improper, see  under  Psbbmptost 
KANi>ATB,note  ht/ra* 

Damages— eeo.  58Qfi. 

Ooata-eecs.  1021  et  Meg, 

Peremptory  mandate—personal  judgment  on,  when  Improper,  62 
Cal.  468. 

§  1096.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  body,  is  service 
upon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  was  in  session  or  not. 

Seryloe  of  summons— sec.  410,  et  eeq, 

§  1097.  When  a  peremptorjr  mandate  has  been  issued 
and  directed  to  any  inferior  tribunal,  corporation,  board, 
or  person,  if  it  appear  to  the  court  that  any  member  of 
such  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  Las,  without 
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}u9)b  excuBe,  ref  ased  or  neglected  to  obey  the  samOf  tbe 
court  may,  upon  motion,  impose  a  iine  not  exceeding  one 
thousand  dollars.  In. case  of  persistence  in  a  refusal  of 
obedience,  the  court  may  order .  the  party  to  be  impris- 
oned until  tho  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the 
writ.    [In  effect  July  Ist,  1874.J 

Officers  subject  to  mandaxna»-«eePEB80irSrOvvioiAX.,  sec.  1009s. 

Attachment  for  non-compliance— when  not  IssaecL  1  CaL  IflS. 

Oontempt— generally,  sec  1209  et  seq. 
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CHAPTER  IIL 

WRIT  OF  PROHIBinOK. 

1108.  Prohibition  defined. 

1 103.  Where  and  when  issued. 

1 104.  Writ  may  bo  alternative  or  peremptory.   Form  of. 

1105.  Certain  provisions  of  the  preuetiiutf  chapter  applicable. 

§  1102.  The  writ  of  proliibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  wlietlier  exercis- 
ing functions  judicial  or  ministerial,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person,  [in  effect  March 
3rd,  1881.] 

Writ,  generally— 0ec.  61  ».  Oonnterpart— 43  CaL  289.  Mandate— 
■ec.  1104  et  seq. 

Arrests  proceedings— 53  Cal.292;  but  not  legislation,  88  CaL  111:  on 
removal  from  office,  62  Cal.  622. 

_Jndicialtribnnal8— alone  subject  to,  62  Cal.  Ill:  63CaL28B;  People  v. 
Election  Commrs.  March  23rd,  Id80, 6  Pac.  C.  L.  J,  245. 

In  excess  of  the  jurisdiction— 47  CaL  81,  684;  Bandy  v.  Bansome* 
Jan.  li;th,  1880, 4  Pac.  C.  L.  J.  637:  Cal.  F.  Co.  v.  Halsey,  Mar.  lAth,  1880, 
6  Pac  C.  L.  J.  125;  and  compare  Excbbdbd  thb  Juiusdiotion,  sec. 
1068}>. 

§  1103.  It  may  be  issued  by  any  court  except  Police  or 
Justices'  Courts,  to  an  inferior  tribunal  or  to  a  corporation, 
board,  or  person,  in  all  cases  where  there  is  not  u  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.  It  is  issued  upon  a^davit,  on  the  application  of  the 
person  bencllcially  interested. 

Compare— notes  to  sees.  1066, 1066. 

AflUUivit,  contents  of— 30  Cal.  244. 

Inferior  tribanal-52  Cal.  Ill, 616. 

§  1104.  The  writ  must  be  either  alternative  or  peremp* 
tory.  The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party  to  desist  or  ref raiu  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
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that  the  words  requiring  the  party  to  show  cause  why  he 
should  not  be  absolutely  restrained,  etc.,  must  be  omitted, 
and  a  return  day  inserted. 
Oomparo— flee  1067,  and  notes. 

§  1105.  The  provisions  of  the  preceding  chapter,  ex- 
cept of  the  four  iirst  sections  thereof,  apply  to  this  pro* 
ceeding. 
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CHAFTEB  IV. 

WRITS  OF  REVIEW,  MANDATB,  AND  PRO- 
HIBITION MAT  ISSUE  AND   BE 
HEARD  AT  CHAMBERS. 

S  1108.  Writs  of  review,  mandate,  and  prohibition  maj  lasne  and  be 
beard  at  cbambera. 

§  1108.  Writs  of  review,  znandate,  and  prohibition  Is- 
sued by  tbe  Supreme  Court,  or  by  a  Superior  Court,  may, 
in  the  discretion  of  the  court  issuing  the  writ,  be  made 
returnable  and  a  hearinff  thereon  be  had  at  any  time. 
[In  effect  April  15th,  im] 
Powers  of  Judges  at  ohambers  sees.  166, 168. 

CHAFTEB  V. 
RXTUSS  OF  PRAOTICE,  AND  APPEALS. 


I 


1109.  Certain  proTlslons  of  part  two  applicable. 

1110.  Bame. 


§  1109.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two,  l§§  307-10691  of  this  Code,  are  ap- 
plicable to,  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  title. 

8  1110.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  [§§  656-(S63,  and  §$  936-9591 
except  in  so  far  as  they  are  inconsistent  with  tbe  provi« 
sions  of  this  titloi  apply  to  the  proceedings  mentioned  in 
this  title. 
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TTrTiFi  IL 
OF  OOXITBGITINO  CZSRTAIN  BLBCTXOXfS, 

nil.  Wbo  may  contest,  and  groimd9  of  contest. 

1112.  Irregularity  and  impcoper  conduct  of  Judges*  when  to  annul 

elections. 
Ull.  HHiennotto. 

liu.  Illegal  votes,  when  not  to  Tltlate  election. 
11  IS.  Proceedings  on  contest. 

lUC  Statement  of  cause  of  contest*  When  based  on  reception  of 
megaX  votes,  contestant  to  deliver  to  respondent  a  llat  of 
votes  claimed  to  be  lllefral. 
!  1117.  Statement  of  causo  of  contest}  want  of  form  not  to  vitiate. 

Ills.  County  Judge  to  UoH  special  term  for  trial  of  contest. 
I   1119.  Clerk  to  issue  citation  to  respondent. 
'   1120.  Witnesses— attendance  of ,  how  enforced. 

1121.  Power  of  courtk  Adjournment  of  court. 

1122.  Rules  to  govern  court  In  trial  of  contest. 

1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  officers  and  witnesses. 
;  1125.  Costs. 

i  11*28.  Appeal. 
!i  1127.  Wiwn  election,  void  and  offlcfi  vacant. 

§  1111.  Ati^  elector  of  a  connty*  city  and  county,  city, 
or  of  any  political  subdivision  of  either,  may  contest  the 
right  of  any  person  declared  elected  to  an  office  to  be  ex- 
ercised therein,  for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  Judges, 
or  any  member  thereof; 

2.  When  tlie  person  whose  right  to  the  office  is  coiv 
tested  was  not,  at  the  time  oi.the  «lect|on»  eligible  to 
such  office; 

3.  AVhen  the  person  whose  right  is  contested  has  given 
to  any  elector  or  Inspector,,  judges  or  clerE  of  the  election, 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  re- 
ward for  the  purpose  of  procuring  his  election,  or  has 
committed  any  other  offense  against  the  elective  fran- 
chise, defined  in  title  four,  part  one,  of  the  Penal  Code; 

4.  On  account  of  illegal  votes.  [Approved  March  11th, 
1876.] 

Contesting  election»->0efiero;2if,  tltie  constitntlonal,  U  CaL  l4St 
construction  of  election  laws,  31  Cal.  82:  forms  a  special  case,  24  CaL 
449:  locally  applicable,  46  CaL  398:  county  seats,  election  for.  not  cov- 
ered, 30  Cal.  3^25:  U  Cal.  449:  requisites  of  election,  etc.,  28  CaL  124. 
Elector,  43  Cal.  229.  Person  declared  elected^  legislator,  governor,  see 
Political  Code,  sees.  273, 288.    Q^e,  illegally  occupied,  etc.  sec  801 

SUBDivisioir  1.  Malconduct  of  judges— sees.  1112,  lllS;  8  CaL  ISS; 
12  CaL  352;  28  CaL  161 ;  31  CaL  82. 
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SuBDiYisioir  3.  Li^UgibiUtfy  effect  of,  If  Cal.  145;  23€sL  315. ' 

BUBBivisiov  a.  Brlbexy,etc.-~37CaL6&9. 

8irBi>ivi8K>ir  4.  Blesal  Tote»~l4  CaL  470;  28  CIO.  U4;  S4  Cat  27S. 

§  1112.  No  irregularity  or  improper  conduct  in  the  pro- 
ceedings of  the  judges,  or  any  of  them,  is  such  malcon- 
duct  as  avoids  an  election,  unless  the  irregularity  or 
improper  cobdutt- is  iudh  as'to  procure  the  person  whose 
rignt  to  the  office  is  contested  to  be  declared  elected, 
wnen  he  had  not  received  the  highest  number  of  legal 
votes. 

nSalcdndndt  of  Judges— as  ffroniid  of  contest,  sec.  Ill,  siitid.  1 1  icrefg- 
ularlties,  etc.,  must  aater  result,  12  CaL  853;  81  GaL  178;  84  Cal.  273, 63S. 

§  11134  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  mal- 
condact  on  the  part  of  the  board  of  Judges  of  any  town- 
ship election,  or  any  member  thereof,  the  election  cannot 
be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  Vote  of  such  township  or  townships 
Woula  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

Malcondnct  of  jtidges<-see  sec.  1112fi.  TownsMp,  or  precinct,  20  CaL 
50;  U  Cal.  178;  and  see  VoTure  Pbxoifots,  sec.  llite. 

§  1114.  Nothing  in  the  fourth  nound  of  contest,  speci- 
fied in  section  eleven  hundred  ana  eleven,  is  to  be  so  con- 
strued as  to  authorize  an  election  to  be  set  aside  on  ac- 
count of  illegal  votes,  unless  it  appear  that  a  number  of 
•illegal  votes  has  been  given  to  the  person  whose  right 
to  the  office  is  contested,  whichj  it  taken  from  him, 
»woQld  -reduce  the  number  of  his  legal  votes  below  the 
number  of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

Coxnpare-^irregularlties,  etc.,  must  alter  result,  under  Malooit- 
nuoT  ov  Jm>OBS,  sec.  1112». 

§  1115.  When  a,n  elector  contests  the  right  of  any  per- 
«ou  declared  elected  to  such  office;  he  must,  within  forty 
days  aftet  the  return  day  of  the  election,  file  with  the 
county  derk  a  written  statement,  setting  forth  specitio- 
ally: 

.  1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  township, 
as  the  case  may  be,  in  which  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  office  is 
contested; 

3.  The  office; 

Cons  Crv.  Fboow— 8S« 
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4.  The  particnlar  gronnds  of  snch  contest. 

Which  statement  mnst  be  yerifled  by  the  affidavit  of  the 
contesting  party,  that  the  matteis  and  tilings  therein  con- 
tained are  true. 

Elector-4S  CftL  229. 

Within  fortf  daya-Sl  CaL  261. 

Statement  of  conteetant-see  mcs.  1116, 1117;  W  GaL  Ms  4S  GaL  229i 

§  1116.  When  the  reception  of  Illegal  votes  is  alleged 
as  a  cause  of  contest,  it  is  sufficient  to  state  generally  that 
in  one  or  more  speciiied  voting  precincts  illegal  votes  were 
given  to  the  person  whose  election  is  contested,  which,  if 
■  taken  from  hmi,  will  reduce  the  number  of  his  legal  votes 
below  the  number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office:  out  no  testimony  can  be  received 
.of  anv  illegal  votes,  unless  the  party  contesting  such  elec- 
tion deliver  to  the  opi)osite  paity,  at  least  three  davs  be- 
fore such  trial,  a  written  list  of  the  number  of  illegal 
votes,  and  by  whom  given,  which  he  intends  to  prove  on 
such  trial;  and  no  testimony  can  be  received  of  any  ille- 
gal votes  except  such  as  are  specified  in  such  list,  rbx 
effect  April  15th,  1880.] 

Three  dairs  before  trial—list  deUrenA,  need  of,  W  GaL  in:  eompih 
tatlou  of  time,  sec.  12ii;  61  GaL  514. 

•   Voting  precincts— toiwnshipfl,  before  amdt.  1880. 

§  1117.  No  statement  of  the  grounds  of  contest  will 
be  rejected,  nor  the  proceedings  dismiased  by  any  court 
for  want  of  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  the 
particular  proceeding  or  cause  for  which  such  election  is 
contested. 

§  1118.  Upon  the  statement  being  filed,  the  oonnty 
clerk  must  inform  the  Superior  Court  of  the  county 
thereof,  which  shall  thereupon  order  a  special  session  of 
such  court  to  be  held  at  the  court-room,  on  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  such 
contested  election.    [In  effect  April  15th,  1880.] 

Special  f  ession— term,  before  1880, 24  GaL  453,  and  see  TBB]CS,Me> 
TSn. 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  for 
the  person,  whose  right  to  the  ofiice  is  contested,  to  ap- 
pear at  the  time  and  place  specified  in  the  order,  which 
citation  must  be  delivered  to  the  sheriff,  and  served  either 
upon  the  party  in  person,  or,  if  he  cannot  be  found,  bv 
leaving  a  copy  thereof  at  the  liouse  where  he  last  resided. 
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at  least  five  days  before  the  time  bo  speolfled.    [In  effect 
April  15th,  1880.] 
Citation— form  immaterial,  90  CaL  m. 

§  1120.  Tlie  clerk  must  issae  subpoBixas  for  witnesses 
at  the  request  of  either  party,  which  must  be  served  as 
other  subpoenas;  and  the  Superior  Court  shall  have  full 
power  to  issue  attachments  to  compel  the  attendance  of 
witnesses  who  have  been  subpcsnaed  to  attend.  [In  effect 
April  15th,  1880.] 

SnbpoBnaB— issuance,  service,  etc.,  sees.  19es-19S7;  also  see  sees.  1968* 
1990:  disobedience,  penalty,  etc.,  sees.  199M992. 
Oompelling  attendanoe  of  witnesses-«eo.  1998  ei  teq. 

§  1121.  The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.  It  may  aojouru  from  day  to  day  until  such  trial 
is  ended,  and  may  also  continue  the  trial,  before  its  com- 
mencement, for  any  time  not  exceeding  twenty  days,  for 
good  cause  shown  by  either  party  upon  affidavit,  at  the 
costs  of  the  party  applying  for  such  continuance. 

Adjonm  firom  day  to  day— discontinuance  otherwise,  84  CaL  829, 68S, 

Before  its  commenoement— M  Cal.  333. 

§  1122.  The  court  must  be  governed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of 
law  and  evidence  governing  the  determination  of  ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applica- 
ble; and  may  dismiss  the  proceedings  if  the  statement  of 
the  cause  or  causes  of  the  contest  Is  insufficient,  or  for 
want  of  prosecution.  After  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  must  pronounce  judg- 
ment in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

Dismiss  the  proceedinga— not  discretionary,  15  CaL  117. 

Af^er  hearing  the  proofs,  etc.— no  default.  Judgment  obtainable  by 
contestant,  34  CaL  635;  burden  on  contestant,  12  CaL  352. 

§  1123.  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  nighest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

§  1124.  Repealed  April  15th,  1880. 

§  1125.  If  the  proceedings  are  dismissed  for  insuffi- 
ciency, or  want  of  prosecution,  or  the  election  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  tlie 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  the  election  is 


§§ 


«f 


annnlled  and  set  aside,  Judgment  for  costs  most  bexen* 
dered  aeaiDHt  tbe  party  whose  election  was  contested,  in 
favor  oi  the  party  contesting  tbe  s^ne.  Primarily t  each 
party  ia  liable  for  the  costs  created  by  himself,  to  the  offi- 
cers and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costa  are  coUeeted  in 
other  cases.    [In  effect  April  15th,  1880.] 

Costs— In  special  proceedings,  sees.  1032,  sabd.  4, 1024 :  gmenUy.  sec. 
1021  et  seq. 

§  1126L  Either  party,  aggrieved  by  the  judgment  of  the 

court,  may  appeal  therefrom  to  the  Supreme  Court,  aa.iu 

other  cases  of  appeal  thereto  from  the  Superior  Court. 

[In  effect  April  15th,  1880.] 

Appeal  in  contested  election  cases— 91  GaL  83,  SSL 

Appeals  to  Snpreme  Ooart  oec.  MS:  appeals  genecsUy,  see.  9M 

New  trial— 24  CaL  448, 457. 

§  1127.  Whenever  an  election  is  annulled  or  set  aside 
by  the  judgment  of  the  Superior  Court,  and  no  appeal  has 
beeu  taken  within  ten  days  thereafter,  the  commission,  if 
any  has  issued,  is  void*  and  the  office  vacant.  [In  effect 
AprU  ISth,  1880.] 


TrruB  in. 
Of  Snmmary  Proceedings. 

Chap*     X4    Oonfession  of  judgment  witbout  action. 
II«    Submitting  a  conttoTeisy  without  action. 
in.    Discbarge  of   peisons  imprisoned  on  civil 

process. 
IV*    Summary  proceedings  for  obtaining  posses- 
sion of  real  property  in  certain  cases. 

[389] 
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CHAPTER  L 

coufbssion  of  judgment  wiTHoin 

ACTION. 

S  1132.  Judgment  may  be  confessed  for  dfUst  due  or  contingent  11»> 
bUity. 

il  133.  Statement  in  writing  and  form  thereof. 
1134.  Filing  statement  and  entering  Judgment. 
1135.  How,  iu  Justices' Courts. 

§  1132.  A  judgment  by  confession  may  be  entered 
without  action,  either  for  money  duo  or  to  become  duo, 
or  to  secure  any  ])erson  agaiust  contingent  liability  on  be- 
half of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  chapter.  Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Judgment  by  confession— after  action  commenced,  44  GaL  481: 
statement  for,  sec.  1133  and  note:  attacking  for  fraud,  sec.  llSSn. 

Any  court  having  Jnxisdiotion— 8  CaL  76;  in  Justice's  Court, see. 
1135  and  note. 

Statement— signed  by  defendant,  20  Cat.  681;  8nbd.2,sublect4natter 
of  iutlebtediiess.  13  CaL  143;  It)  CaL  576;  17  CaL  S28:  Justly  uue,  etc,  28 
Cal.  649;  37  Cal.  328. 

Attacking  for  fmnd— Judgment  fraudulent,  wAen,  prima  facie, 
where  statement  lacks  statutory  fullness,  6  Cal.  419:  12  Cal.  143:  18  Cal. 
576;  37  Cal.  328:  void  for  obstructing  creditors,  6  Cal.  238:  13  Cal.  76:  28 


CaL  6S1.  Proof,  6  Cal.  422:  12  CaL  143;  19  CaL  278;  20  CaL  681 ;  27  Cal.  228; 
44  CaL  431.  Creditor's  rra/t/«,  attachment  confers,  6  CaL  376;  13  Cal.  76: 
direct  nroceeUiugs,  6  Cal.  238;  37  Cal.  328.   Debtor^*  n'^A/*.  preference 


perniittcil,  is)  Cal.  278:  impeaching  directly,  5  Cal.  513.    CoUaUral  im- 
peachment,  12  Cal.  128. 

§  1133.  A  Statement  in  writing  must  be  made,  siened 
by  the  defendant,  and  verified  by  his  oath,  to  the  follow- 
ing effect : 

J .  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 
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S  3JL34.  The  statement  muRt  be  filed  with  the  clerk  of 
the  court  in  which  the  judji^ment  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgment  book,  a 
jud^^ment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  The  statement  and  affidavit,  with  the 
judgment  indorsed  thereupon,  becomes  the  judgment  roll. 

§  3.135.  In  a  Justice's  Court,  where  the  court  has  au- 
thority to  enter  the  judgment,  the  statement  may  be  filed 
with  the  justice,  who  must  thereupon  enter  in  his  docket 
a  judgment  of  his  court  for  the  amount  confessed,  with 
three  dollars  costs.  If  a  transcript  of  such  judgment  be 
filed  with  the  county  clerk,  a  copy  of  the  statement  must 
be  filed  with  it. 

Authority  of  Jnitioe'i  Oonrt  to  enter-sect.  112,  subd.  6, 880;  ana 
•eeSCoLTS. 
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CHAPTER  n. 

SUBMITTINa  A  CONTROVSR8T  WZTHOUT 

ACTION. 

I  llis^  CkmtroTenr*  bow  sabmltted  without  action. 

S  1139.  Jadffment  on.  as  In  otber  cases,  bnt  wltbout  costs  prior  to  no 

ticeof  trial. 
S  1140.  jQdgment  may  bo  enforced  or  appealed  from  as  In  an  action. 

§  1138.  Parties  to  a  question  in  difference,  -which 
mi^ht  be  the  subject  of  a  civil  action,  mav,  without 
action,  agree  upon  a  case  containing  the  facts  ni>on 
which  the  controversy  depends,  and  present  a  submission 
of  the  same  to  any  court  whicli  would  have  jurisdiction, 
if  an  action  had  been  brought;  but  it  must  appear,  by 
affidavit,  that  the  controversy  is  real,  and  the  proceedings 
in  good  faith,  to  determine  the  rights  of  the  parties.  The 
court  must  thereupon  hear  and  determine  tlie  case,  and 
render  judgment  thereon,  as  if  an  action  were  depending. 

Submitting  agreed  case— 22  GaL72;  30  Cal.218:  41  Cal.iK).  AJUa- 
vit,  stipulation  no  substitute  for,  20  CaL  679.  Judgment^  basis  of,  2U  CaL 
72. 

§  1139.  Judgment  must  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceea- 
ing  prior  to  the  trial.  The  case,  the  submission,  and  a 
copy  of  the  judgment,  constitute  the  judgment  roll. 

Entry  of  judgment— sec.  664. 

Judgment  roll— sec.  670. 

§  1140.  The  judgment  may  be  enforced  in  the  same 
manner  as  if  it  had  oeen  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 

Enforcement  of  judgment— sec.  681. 

Appeals— sec.  996  et  uq. 


CHAPTER  m. 


.  S  1143.  AtiT  pemcm  confined  In  jatl  on  an  exeontion 
issued  on  a  jut^meDt  readered  in.  a  civil  action,  mult  bo 
discliaiged  uwrafiom  upon  Ibe  oondltions  is  ttai*  chftptei 
speciliea. 

g  1144.  Bnch  penon  raast  cause  a  notice  In  vrlting  to 
be  Kiveu  to  the  plaintiff,  his  aeent,  or  attorney,  that  at  a 
certain  time  and  place  be  nilL  apply  to  a  judfie  o(  the 
Superior  Conit  of  tbs  county  in  wuioh  such  person  may 


g  1145.  Snob  notice  must  be  served  upon  the  platnt- 
Uf,  bis  agent  or  attorney,  one  day  at  least  before  the  hear- 
ing of  the  application. 


erty  and  effects,  and  tba  disposal  tbereof,  and  bis  al 
to  pay  tbe  JQcigmant  for  which  he  ia  committed^  andsucb 
jndge  may  also  bear  any  other  legal  and  pertinent  evi- 
dence tbat  nuky  be  produced  by  the  debtor  ot  tbe  creditor. 
S  1147.  The  plaintiff  In  tbe  aotion  may,  upon  such  ex- 
amination, propose  to  tba  prisoner  any  lutenogaWrlea 
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Eertinent  to  the  Inquiry;  and  they  must,  if  required  by 
im,  be  proposed  and  answered  in  writing,  and  the  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

§  1148.  If,  upon  the  examination,  the  judge  is  satisfied 
that  the  prisoner  is  entitled  to  his  discharge,  he  must  ad- 
minister to  him  the  following  oath,  to  wit:  "  I, , 

do  solemnly  swear  that  I  have  not  any  estate,  real  or  per- 
sonal, to  the  amount  of  fifty  dollars,  except  such  as  is  by 
law  exempted  from  being  taken  in  execution;  and  that  I 
have  not  any  other  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  same 
to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors: 
BO  help  me  God." 

Order  of  discharge— appeal  from,  85  CaL  696. 

§  1149.  After  administering  the  oath,  the  judge  must 
issue  an  order  that  the  prisoner  be  discharged  from  cus- 
tody, and  the  o£Scer,  upon  the  service  of  such  order,  must 
discharge  the  prisoner  forthwith,  if  he  be  imprisoned  for 
no  other  cause. 

§  1150.  If  such  judge  does  not  discharge  the  prisoner, 
he  may  apply  for  his  dischaige  at  the  end  of  every  suc- 
ceeding ten  days,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

§  1151.  The  prisoner,  after  being  so  discharged,  is  for- 
ever exempted  from  arrest  or  imprisonment  for  the  same 
debt,  unless  he  be  convicted  of  having  willfully  sworn 
falsely  upon  his  examination  before  the  judge,  or  in  tak- 
ing the  oath  before  prescribed. 

§  1152.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  against  any  estate  which 
may  then  or  at  any  time  afterward  belong  to  him,  and  the 
plaintiff  may  take  out  a  new  execution  against  the  goods 
and  estate  of  the  prisoner,  in  like  manner  as  if  he  had 
never  been  committed. 

tll53.  The  plaintiff  in  the  action  may  at  any  time 
er  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action. 

§  1154.  Whenever  a  person  is  committed  to  jail  on  an 
execution  issued  on  a  judgment  recovered  in  a  civil 
action,  the  creditor,  his  agent  or  attorney,  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  money  for 
the  8upx>ort  of  the.prisoner  for  one  week,  and  must  make 
the  like  advance  for  every  successive  week  of  his  impris- 
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onment,  and  in  case  of  failure  to  do  so,  the  jailer  must 
forthwith  discharge  such  prisoner  from  custody;  and  such 
discharge  has  the  same  effect  as  if  made  by  oraer  of  the 
creditor 
Advance  to  the  Jalltr-credlt  penniMlUe,  M  OiL  KM. 
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CHAPTER  IV. 

BUMMART  FROCEEDINQS  FOR  OBT AINTN-O 
POSSESSION  OF  REAL  FROFERTT 
IN  CERTAIN  CASES. 

1 1109.  Forcible  entry  defined. 
i  1160.  Forcible  detainer  defined. 

1161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1 163.  County  Gonrts  Itave  Jurisdiction. 

1164.  Parties  defendant. 

1165.  Parties  crenerally 
11661  Complaint.  Ju(4fe  to  fix  day  for  appearance  of  defendant  and 

summons. 

1167.  Snmmons.  form  and  service  of. 

1168.  Arrest.  ' 

1169.  JnUi^raent  by  default. 

1170.  Defendant  may  appear,  etc 

1171.  Trial  by  jury. 
llTi.  Showing  required  of  plaintiff  in  forcible  entry  or  detainer.   Of 

defendant. 
117S.  Complaint  must  1)e  amended  in  certain  cases. 

1 174.  Vertllet  and  Judgment. 

1175.  Verification  of  complaint  and  answer. 

1176.  Effect  of  an  appeal  upon  the  Judgment. 

1177.  Rules  of  practice. 

1178.  Appeals,  now  taken,  etc. 

1179.  Relief  aj^aiust  forfeiture  of  lease. 

§  1159.  Every  person  is  guilty  of  a  forcible  entry  who 
either-- 

1.  By  breaking  open  doors,  windows,  or  other  parta  of 
a  house,  or  by  any  kind  of  violence  or  circumstance  of 
terror,  enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  conduct,  the 
party  in  possession. 

Forcible  entry  and  detainw— Scope  t^tta^itet  Code,  reconstraetlon 
of,  49  Cal.  273:  summary  remedy,  5  Gal.  113;  12  Cal.  800:  ffronnds  of 
action,  9  Gal.  47:  trespass  not  enough,  6  Cal.  156:  29  CaL  214:  force  as 
element  of,  9  Cal.  47,  and  see  note  infra :  title  not  triable,  see  sec  ilTSa  s 
proof  reqmred,  sec.  1172:  possession,  sec.  1172ii. 

Forcible  entry— requisites,  23  Cal.  379;  28  CaL  827;  29  CaL  214:  parties 
plaintiff,  sec.  1165.  note:  parties  defendant,  sees.  1164  and  note,U65t 
force  as  element,  see  if^fra, 

BUBT>mstov  1.  Violence,  etc.— see  Fobcb,  In  entry,  note  i^^ns. 

SXTBDlvisioir  2.  Force— in  entry.  5  GaL63i23  Cal.  378;  25  Cm.  t4; 
II  CaL  122;  32  CaL  340;  38  CaL  693;  39  Cal.  23;  42  CaL  152:  in  ouster.  a<W. 
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€9;  6,Gal.63i  U  CaL22a}  2»  CiiL4Us  29CaL214;  S2  CftLMO;  98CaL683|. 
63Cal.677. 

Party  in  poMeMdon— «ee  Possbssiok,  see.  llTTn, 

S  1160.  Every  penion  is  ^ailty  of  a  forcible  detainer* 
TTlio  either— 

1.  Dy  force,  or  by  menaces  and  threats  of  violence,  on* 
lawfully  bolds  ancf  keeps  tbe  possession  of  any  real  prop- 
erty, whether  the  same  was  acquired  peaceably  or  other- 
wise; or, 

2.  Who,  in  the  night  time,  or  durinjif  the  absence  of  the- 
occupant  of  any  lands,  unlawfully  enters  upon  real  prop- 
erty, aud  who,  after  demand  made  for  tno  surrender* 
thereof,  for  the  period  of  five  days  refuses  to  surrender* 
tlie  same  to  such  former  occupant. 

The  occupant  of  real  i>roperty,  within  the  meaning  of 
this  subdivision,  is  one  who,  within  five  days  preceding: 
such  unlawful  entry,  was  in  the  peaoeable  and  undis- 
turbed possession  of  such  lands. 

Forcible  detainer— what  constitutes,  24  Gal.  317;  39  Cat  577;  ISCaL 
597:  50Cal.815. 

BLBMBNTS  OF  FOBOIBLB  DSTAINEB. 

Stnsnnnsioir  I.  Force— menaces,  threats  in  entry  and  ouster,  see 
sec.  lloiin:  iu  dotalner.O  CaL4B:  24  Cal.8l7;  2dCal.527;  29Cal.677;  81 
Cal.  122;  38  Cal.  077:  39  Cal.  m,  Acqnired  peaceablr— /mmatertoi 
ip/ae/Zter,  45  Cal.  597;  53  Gal.  (ii>7. 

SUBDIVISION  2.  Unlawfully  enten-9  Gal.  48;  27  Gal.  505;  28  GaL 
187. 532:  29  Cal.  220:  38  Gal.  410:  41  Gal.  242:  45  Gal.  597. 673;  48  Cal.  381. 
After  demand-4> Cal. 49;  24  0akl.317;  37  Cal.  154:  38Gal.676.  Occupant, 
posaesaion  of—see  PossBSSiov,  sec.  1172f»;  ia  GaL  410;  41  GaL  630;  51 
CaL  632,541. 

§  1161.  A  tenant  of  real  property,  for  a  term  less  thax» 
life,  is  guilty  of  unlawful  detainer— 

1.  When  ne  continues  in  possession,  in  person  or  by 
subtenant,  of  the  property,  or  any  i)art  thereof,  after  the 
expiration  of  the  term  for  which  it  is  let  to  him,  without 
the  permission  of  his  landlord,  or  the  siuicessor  in  estate  o/ 
hie  landlord,  if  any  there  be  ;  but  in  case  of  a  tenancy  at 
will,  it  mubt  first  be  terminated  by  notice,  as  prescribed 
in  the  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by 
Bubttmant,  without  permission  of  his  landlord,  or  the  tuo 
eeesor  in  estate  of  his  landlord,  if  any  there  be,  after  default 
in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  property  is  held,  and  three  days'  notice, 
in  writing,  requiring  its  payment,  stating  the  amount 
whicli  is  due,  or  possession  of  the  property,  shall  have 
been  served  upon  him,  and  if  there  be  a  subtenant  in 

CoDB  Civ.  Fsoo.— S4. 
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-actual  occupation  of  the  premises,  also  upon  such  sirh- 
tenant.    Such  notice  may  bo  served  at  any  time  Tirithin 
one  year  after  the  rent  becomes  due.    In  all  cases  of  ten- 
ancy upon  agricultural  lands,  where  the  tenant  lias  held 
over  and  retained  possession  for  more  than  sixty  days 
after  tlio  expiration  of  his  term  without  any  demand  of 
possession  or  notice  to  quit  by  tlie  landlord,  or  the  succes- 
sor in  e8tate  of  his  landlord,  if  any  there  he,  he  phall  be 
deemed  to  be  holding  by  permission  of  the  landlord,  or 
the  successor  in  estate  of  his  landlord^  if  any  tJiere  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
another  full  year,  and  shall  not  bo  guilty  of  an  unlawful 
detainer  during  said  year,  and  such  holdiug  over  for  the 
period  aforesaid  shall  bo  taken  and  construed  as  a  consent 
■  on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by 
subtenant,  after  a  neglect  or  failure  to  perform  other  con- 
ditions or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  Includinrj  any  covenant  not  to 
assign  or  sublet,  than  tlie  one  for  the  payment  of  rent,  aod 
three  days'  notice,  in  ^vriting,  requiring  the  performjince 
of  such  conditions  or  covenants,  or  the  possession  of  the 
property,  shall  have  been  served  upon  iiim,  and  if  there 
be  a  subtenant  in  actual  occupation  of  the  premises,  also 
upon  such  subtenant.    AVithin  three  days  after  tho  se^ 
vice  of  the  notice,  the  tenant,  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease,  or  pay  tho  stip- 
ulated rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture;*  [prodded,  if  the  covenants  and  con- 
ditions of  lease,  violated  by  the  lessee,  cannot  afterwanl 
be  performed,  then  no  notice,  as  last  prescribed  l^erein, 
need  be  given  to  said  lessee  or  his  subtenant  demanding 
the  performance  of  the  violated  covenant  or  conditions  oi 
the  lease.]    A  tenant  may  take  proceedings,  similar  to 
those  prescribed  in  this  chapter,  to  obtain  possession  of 
tlie  premises  let  to  an  under-tenant,  in  case  of  his  unlatr- 

f  ul  detention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  subtenant,   assigning  or  subletting,  or 

*  Two  bills  amending  §  1161,  Senate  bills  442  and  665.  were  passed  at 
tlie  twentv-second  session,  botb  of  wbich  were  to  take  effect  Imme- 
diately. They  wero  both  approved  on  the  same  day,  April  1st,  1878. 
"We  have  consolidated  the  two  laws,  itaUeizing  the  words  of  bill  No. 
442  not  In  bill  No.  665.  and  incorporating  in  [brackets]  the  ODly  words 
of  bill  No.  6S.')  not  in  No.  442.  Readinar  tbe  section  as  printed,  and 
omitting  words  within  the  brackets,  will  civo  the  law  as  enacted  by 
bill  No.  442.  Omitting  the  italics  and  inclading  the  brackets  will  give 
that  of  bill  No.  665. 
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eommmiUintj  toa$te  upon  the  demised  premiees,  contrary  to  the 
covenants  of  his  lease,  thereby  terminates  the  lease,  and  the 
iandUjTd,or  his  successor  in  estate,  shall,  upon  seroiceof  three 
days*  notice  to  quit,  upon  the  person  or  persons  in  possession, 
he  entitled  to  restitution  of  possession  of  such  demised  prem- 
isee  tinder  the  provisions  of  this  act.  [Approred  April  Ist, 
1S78.    In  effect  immediately.] 

UXTLAWFUL  DETAZNEB. 

Ziandlord  and  tenant,  oonTeAtional  relation  of—what  constltntes, 
25  Cat.  t»:  27  Cal.  502;  28  Cal.  224:  successor  in  estate  of  laudlord, 
seo  28  Cal.  163;  essential  to  actioa.  21  Cal.  316;  23  CaL  fiJl;  2S  Cal. 
224;  *29Cal.tt>l;  S3  CaL  401;  34  Cal.  265;  90  Cal.  303;  43  Cal. 299:  cesjiatloa 
of.  28  Cal.  224;  83  Cal.  401;  86  Cal.  803;  47  Cal.  180;  48  Cal.  639:  prevents 
trial  of  title,  see  sec.  U72o:  tejiant's  estoppel,  see  under  Pjcfvhbk, 
sec.  1172n. 

8UBDIVI8IOV  1.  Holding  0Ter—<7«fiera//y,  essential  element,  4 
Cal.  176.  After  expiration  q?  term,  demand  and  notice,  4  Cal.  208;  6 
Cal.  18!);  4i)  Cal.  121:  tenant  at  snfferance,  24  Cal.  31:  38  Cal.  663:  3.)  Cal. 
&85.  Tenancy  at  vill,  notice  terminating.  Civil  Code,  sees.  789-791, 793; 
44  Cal.  236;  51  Cal.  181. 

SUBDi visioir  2.  Non-payment  of  rent— demand,  3  Cal.  273 ;  16  Cal. 
88;  40  Cal.  384:  tender.  41  Cal.  360:  forf oitiurq,  3  CaL  273;  16  Cal.  88;  U 
Cal.  334 :  41  Cal.  432;  50  Cal.  3 :  subtenant,  23  CaL  227. 

SuBDivisiovs  3  and  4.  Breach  of  other  oorenants— form  of  no- 
tice, 52  CaL  471. 

§  1162.  The  notices  required  by  the  preceding  section 
may  be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
liis  usunl  place  of  business,  by  leaving  a  copy  with  some 
person  of  suitable  age  and  discretion  at  either  place,  and 
Bending  a  cony  through  the  mail  addressed  to  the  tenant 
at  his  place  of  residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  afHxing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  delivering  a  cony  to  a  per- 
son there  residing,  if  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  property  is  situated.  Service  upon 
a  subtenant  may  be  made  in  the  same  manner.  [In 
effect  July  1st,  1874.] 

§  1163.  The  Superior  Court  of  the  county  in  which  the 
property,  or  some  part  of  it,  is  8ituate<l,  shall  have  juris- 
diction of  proceedings  under  this  chapter;  provided^  that 
Justices'  Court-s,  within  their  respective  townships,  or 
cities,  or  cities  and  counties,  shall  have  concurrent  juris- 
diction with  tho  Superior  Courts  in  cases  of  forcible  entry 
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•and  detainer,  when  the  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  and  when  the  whole 
amount  of  damages  claimed  does  not  exceed  two- hundred. 

•  dollars.    [  In  effect  March  9th,  1880.  ] 

Superior  Oonrt  of  Oonnty— former  lurisdtotlon  of  GoontF  Coort, 
held  coustituUonaU  .28  Gal.  118;  30  Cal.  573;  31  GaL  122;  42  Gah  3:24. 

Ooncnrrent  Jorisdiction  of  Justices'  Oonrt— sec.  113,  siibd.  1,  and 
notes:  Jurisdiction  under  former  statute,  before  Gode,  2  Gal  35i;  6  CaU 
«63, 161«  447;  20  Gal.  282:  23  Gal.  875. 

1164.    No  person  other  than  the  tenaint  of  the  preniises 
■and  sub-tenant,  if  there  be  one,  in  the  actual  occupation 
■of  the  premises  w?ien  the  complaint  isJUedy  need  bd  made 
parties  defendant  in  the  proceeding,  nor  shall  any  pro- 
ceeding abate,  nor  the  plaintiff  be  uoU'^uited  for  the  non- 
joinder of  any  person  who  might  have  been  made  party 
defendant;  but  when  it  appears  that  any  of  the  parties 
:served  with  process,  or  appearing  in  the  proceeding,  are 
.guilty  of  the  offause  charged,  judgment  must  be  rendered 
against  him.    In  case  a  defendant  has  become  a  siib-tenant 
■of  the  premises  in  controversy,  after'  the  seroice  of  the  notice 
jtrocidedfor  by  part  two  of  section  eleven  hundred  and  sixty' 
one  of  this  Code,  upon  the  tenant  of  the  premises,  the  fact 
that  such  notice  was  not  served  on  each  suh-tenarit  shall  con- 
stitute  no  defense  to  the  action.    In  case  a  married  woman 
be  a  tenant,  or  a  sub-tenant,  her  coverture  shall  constitute 
MO  defense;  but  in  case  her  husband  be  not  joined,  or  un- 
less she  be  doing  business  as  a  sole  trader,  an  execution 
issued  upon  a  personal  judgment  against  her  can  only  be 
enforced  against  property  ou  the  premises  at  the  com- 
mencement of  the  action.    All  persons  who  enter  the  prem- 
ises  under  the  tenant,  after  the  commencement  of  thi  sitit, 
shall  be  bound  by  thjjad/ment,  thssamsas  if  he  or  they  hid 
been  made  party  to  the  action.  [Approved  March  14th,  1885.] 

Parties  defendant— 19  Gal.  374;  20  Cal.  4S;  39  Gal.  214:  married  wo' 
man,  20  Uai.  282;  3ii  Cal.  287. 

Parties  Plaintifi*— and  generally,  sec.  1165,  and  note. 

§  1163.    Except  as  provided  in  the  preceding  section, 

the  provisions  of  part  two  of  this  Code,  relating  to  parties 

to. civil  actions,  are  applicable  to  this  proceeding. 

Parties  plaintiff-SCal.llS:  8  Gal.  499;  27  Cal.  502;  29 Gal.  168;  .SI  Cal. 
333;  3o  Cal.  aOi;  a'^ents  as,  16  Cil.  107;  20  Cal.  4 ');  cotenanti  as,  3  Cal.  5J; 
45  Cal.  4.)5:  generally,  see  Possession,  sec.  1172». 

Parties  defendant— sec.  1164,  and  note. 

§  1166.  The  plaintiff,  in  his  complaint,  which  shall  be 
In  writing,  must  set  fortii  tho  f:v;tis  on  which  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  cer- 
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tainty,  and  may  set  forth  tUerein  any  circumstances  of 
fraud,  force,  or  violence  wliich  may  have  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  detain- 
er, and  claim  .damages  therefor.  In  case  the  unlawful 
detainer  charged  be  after  default  in  the  payment  of  rent, 
the  complaint  must  state  the  amount  of  such  rent.  Up- 
on filing  the  complaint,  a  summons  must  be  issued  there- 
on as  in  other  cases,  returnable  at  a  day  designated 
therein,  which  shall  not  be  le^s  than  three  days,  nor  more 
than  twelve  days  from  its  date,  except  in  cases  when  the 
publication  of  the  summons  is  necessary,  in  which  case 
the  Court,  or  a  judge  or  justice  thereof,  may  order  that  the 
summons  be  made  returnable  at  such  time  as  may  be 
deemed  proper,  and  the  summons  shall  specify  the  return 
day  so  fixed     [In  eflfect  'March  9th,  1880.  J 

Oomplaint,  safflciency  of— 0  CaL  46;  16  Cal.  107;  23  Cal.  523;  27  C.il. 
376;  28  CaL  170;  29  OhI  64i.  Uniting  caunet  of  action,  15  Cal.  3(5;  28  Cal. 
5i7:  31  Cal.  122;  32  Cal.  .')40:  34  Cai.  41);  4 »  C.il.  3'>(.  484;  4d  Cal.  270;  De- 
seription  t\fpremiMet„  4  Cal.  'IM;  Itt  C  il.  73;  28  Cal.  ITO.  Force,  see  sec. 
ll.'Vd,  stilMl.  2n,an<l  IKiO,  Hubd.  In.  Da>nageA.  sec.  1 174;  17  Gal.5(i7;  21  C.il. 
66.    F0ri/(eaft'on,sec.  1175.    Oenerally,  see  sec.  4J6,  aiid  uotes.  Sec.  1107. 

§  1167.  The  summons  must  state  the  parties  to  the 
proceeding,  the  Court  in  which  the  same  is  brought,  the 
nature  oi  the  action,  in  concise  terms,  and  the  relief 
soutelit.  and  also  the  return  day.  and  must  notify  the  de- 
fend^nt  to  appearand  answer  within  the  time  designated, 
or  that  the  relief  soujrht  will  be  talteu  against  him.  The 
summons  must  be  directed  to  the  defendant,  and  be 
served  at  least  two  days  before  the  return  day  designated 
tlinrein,  and  must  be  served  and  returned  in  the  same 
manner  as  summons  in  civil  actions  is  served  and  re- 
turned. Upon  t!ie  return  of  any  summons  issued  under 
this  chapter,  where  the  same  has  not,  fur  any  reason,  been 
served,  or  not  served  in  time,  the  plaintiff  may  have  a 
new  summons  issued,  the  same  as  if  no  previous  sum- 
mons had  been  issued.    [In  effect  March  9tn,  188 J.] 

Contents  of  Bixmmon»— if  defective,  how  waived,  41  CaL  242v 

Service  of  sammons— herein,  before  Code,  56  Cal.  185:  In  cItU  ac- 
tions, sec.  406  et.  seq. 

§  1168.  If  the  complaint  presented  establishes,  to  the 
satisfaction  of  the  judge  or  justice,  fraud,  force,  or  vio- 
lence, in  the  entry  or  detainer,  and  that  ihe  p  sseasion 
held  is  unlawful,  he  mnv  make  an  order  for  the  arrest  of 
the  defendant.    [In  effect  March  0th,  1880.] 

Aireit— generally,  sec.  478  et  seq. 

§  1169.  If,  at  the  time  appointed,  the  defendant  do  not 
appear  anc«  defend,  the  Court  must  enter  his  default,  and 
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render  jndgment  in  favor  of  the  plaintiff,  as  prayed  for  in 
the  complaint. 
Jndgment  by  defaolt— generally,  sec.  58S. 

§  1170.    On  or  before  the  day  fixed  for  his  appearance, 

the  defendant  may  appearand  answer  or  demur. 

Appearanoe^-generaUy,  sec.  1014,  and  notes. 

Aasvrer— Scape  cf,  sec.  1172;  Warburton  r.  Doble,  38  Gal.  619.  As 
watoer  of  defect  In  summons.  41  Cal.  24i.  InxuMctent  denial,  28  Cal.  170; 
31  Cal  467,  3^  Gal.  61i):  objection  too  late,  Spiers  p.  Duane,  Feb.  I6tb, 
1H80,  b  Pac.  C.  L.  J.  10.  VerificcUion^  sec.  1173.  "  Or  demur,**  88  Cal.  540. 
Generally ^  sec.  437,  and  notes. 

§  1171.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  l)e 
waived  as  in  other  cases.  The  iury  shall  be  formed  in 
the  same  manner  as  other  trial  juries  in  the  Court  in 
which  the  action  is  pendiug.    [In  effect  March  9tli,  1880.  J 

Trial  by  jnxy— sees.  600-628:  Issue  of  fact,  sec.  590  etseq.:  waiver,  sec. 
631.   Formation  of  the  j  ury— sees.  600-(iU  1. 
Justices'  Oonrts— trials  in,  sees.  878-887. 

§  1172.  On  the  trial  of  any  proceeding  for  any  forcible 
entry  or  forcible  detainer,  the  plaintiff  shall  only  be  re- 
quired to  show,  in  addition  to  the  forcible  entry  or  forci- 
ble detainer  complained  of,  that  he  was  peaceably  in  the 
actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  de- 
tainer. The  defendant  may  show  in  his  defense,  that  he 
or  his  ancestors,  or  those  whose  interest  in  such  premises 
lie  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the 
commencement  of  the  proceedings,  and  that  his  interest 
therein  is  not  then  ended  or  determined  ;  and  such  show- 
ing is  a  bar  to  the  proceedings. 

Title  not  triable- 12  Cal.  500;  23  Cal.  381;  29  Cal.  170;  37  CaL  154;  40 
Cal.  250 ;  46  Cal.  64 ;  but  see  38  Cal.  61!) 

Possession,  by  plsdn'dff— Showing  c/,  necessary,  5  Cal.  113;  27  Cal' 
502;  28  Cal.  170.  Extent  of,  inci08ure,  etc.,  6  Cal.  63;  15  Cal.  315:  24  Cal< 
381, 413 :  32  Cal.  340  36  Cal.  5»0 ;  45  Cal  5if7  Sumdent,  16  Cal.  107 ,  Sii  Cal. 
24;  41  Cal. 630;  Gray  v  Collins,  42  Cal.  152;  45  Cat.  4yt5, 597;  46  Cal.  601 ;  50 
Cal.  508 ;  peaceabia  character  of.  3S  Cal.  619 ;  45  Cal.  495.  Jnsuffici^tt,  20 
Cal.  45:  ^8  Cal.  693;  40  Cal.  351;  46  Cal.  270,  641 :  50  Cal.  3i5;  where 
scrambling,  8  Cal.  499;  20  Cal.  83 ;  23  Cal.  526;  28  CaL  1K7;  36  Cal.  580 :  40 
Cal.  74;  but  see  Spiers  v,  Duane,  Feb.  16, 1880, 5  Pac.  C.  L.  J.  10.  Eoi' 
dence  of,  23  Cal.  381,  37  CaL  5!),  39  Cal.  660;  52  Cal.  89. 

Force,  evidence  of— to  maintain  forcible  entry  and  detainer,  36  CaL 
50 .  3J  CaL  660. 

Defense— in  answer,  sec.  1170n ;  in  evidence,  see  defendant'3  show< 

tig'  year'^  quiet  possession,  4:{  Cal.  299;  defendant's  showing.  21  CaL 
^.    «..«..  »;a     ..,'f,.,  ...    «.^  ,  ...,     „ «,,  .  ....    4,,c^j 

4,  and 
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§  1173.  When,  npon  the  trial  of  any  proceeding  under 
this  chapter,  it  appears  from  the  evidence  that  the  defend- 
ant has  bena  guiity  of  either  a  forcible  entry  or  a  forcible 
or  unlawful  detainer,  and  other  than  the  offense  charged 
in  the  complaint,  the  Judge  must  order  that  such  com- 
plaint be  forth  with  amended  to  conform  to  snch  proofs: 
such  amendment  must  be  made  without  any  Imposition  ot 
terms.  No  continuance  shall  be  permitted  upon  account 
of  such  amendment,  unless  the  defendant,  by  alBdavit 
filed,  shows  to  the  satisfaction  of  the  Court  good  cause 
therefor.    [Approved  March  12th,  1885.] 

Amendment-of  compUtlnthervin,  92  Cal.S40:  3SCal.410:  generally, 
flec.4i3n.     Oontinnance— generally,  sec.  505  and  notett. 

§  1174.  If,  upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jurv,  theiindingof  the  court 
be  in  favor  of  the  plaintiff  aad  against  tiie  defendant, 
judgment  shall  be  entered  for  the  restitution  of  the  prem- 
ises; and  if  the  proceeding  be  for  an  uuUwfnl  detainer 
after  neglect  or  failure  to  perform  the  conditions  or  cove- 
nants oi  the  lease  or  agreement  under  which  the  property 
is  held,  or  after  default  in  the  payment  of  rent,  the  judg- 
ment shall  alHO  declare  the  forfeiture  of  such  leixse  or 
agreement.  The  jury,  or  the  court,  if  the  proceeding  be 
tried  without  a  jury,  shall  also  assess  the  damages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  alleged  in  the  complaint 
and  proved  on  the  trial,  and  find  the  amount  of  any  rent 
due,  if  the  alleged  unlawful  detainer  be  after  default  in 
the  payment  of  rent;  and  the  judgment  shall  be  rendered 
against  the  defendant  guilty  of  the  forcible  entry,  or  f  orci- 
hle  or  unlawful  detainer,  for  three  times  the  amoant  of 
the  damages  thus  assessed,  and  of  the  rent  found  due. 
When  the  proceeding  is  for  an  unlawful  detainer  after  de- 
fault in  the  payment  of  the  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  any  subtenant, 
or  any  mortgagee  of  the  term,  or  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amountfound  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the damnges  found  by  the  junior  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  proceeding, 
and  thereupon  the  judgment  shall  be  satisfied  and  the 
tenant  be  restored  to  his  estate;  but  if  payment,  as  here 
provided,  be  not  made  within  the  five  days,  the  judgment 
may  be  enforced  for  its  full  amount,  and  for  the  posses- 
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sfon  of  the  premises.    In  all  other  cases  the  jadgment  may 
be  enforcea  immediately.    [In  effect  July  Ist  1874.] 

Verdict  of  the  Jmy.— what  it  decides,  10  CaL  211 :  S6  Gal.  580. 
Jadgment.— «cope  of,  6  Cal.  148. 

Bestitntion  of  the  premiseft— enforcement  of  writ,  etc..  sec.  6S4fr :  C 
Cal.  148;  10  Cal.  211;  19  Cal.  374;  33  C»l.  4U2;  39  Cal.  287;  46  Cal.  270,  'U9. 

Forfeitnre— relief  from,  sec.  1179. 


§  1X75.    The  complaint  and  answer  mnst  be  Terified. 
Verification  of  pleadings— sec.  446  and  notes. 

§  XX76.  An  appeal  taken  by  the  def<^ndant  shnll  not 
stay  proceedings  upon  the  judgment,  uuleH.<)  the  Judge  or 
Justice  before  whom  the  same  was  rendered  so  directs 
[In  effect  March  9th,  1880.] 

§  X177.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two,  of  this  Oodi»,  are  applicfihln  io, 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

Appeal  as  stay— generally,  sees.  946, 949,  and  notes. 

§  1178.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  t  licy  ara 
inconsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1179.  The  Court  may  relieve  a  tenant  against  a  fop* 
feiture  of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  it 
made  within  tiiirty  daj^s  after  the  forfeiture  is  declared 
by  the  judgment  or  the  Court,  as  provided  iu  section  one 
thousand  one  hundred  and  seventy-four.  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of 
the  term,  or  any  person  interested  in  the  continmince  of 
the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verilied 
bv  the  applicant.  Notice  of  the  application,  with  a  cony 
of  the  petition,  must  be  served  on  the  plaintiff  in  tlie 

1'udgment,  who  may  appear  and  contest  the  application. 
!n  no  case  shall  the  application  be  granted  except  on  con- 
dition that  full  payment  of  rent  due,  or  full  performance 
of  conditions  or  covenants  stipulated,  so  far  as  the  same 
is  practicable,  be  made.    [In  effect  March  9th,  1880.] 
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TITLE  rV. 

Of  the  Enforoement  of  Uens. 

Chap.    I.    Liens  in  general. 

IL    Liens  of  mecbanics  and  others  upon  real  prop* 

erty. 
ILL    Cwtain  liens  for  salaries  and  wa^ies. 


CHAPTER  I. 

ZJENS    IN    OXSNBRAL. 

1 1180.    DeflulttoQ  of  Ilea. 

§  1180.  A  lien  is  a  charge  imposed  upon  specific  prop- 
erty by  which  it  is  made  security  for  tlie  performance  of 
an  act. 

Zaen,  definition  of— Civil  Code,  sec.  2872. 

Priority  of  liens— Civil  Code,  sec.  2897. 


CHAPTER  IL 

Z.IENS    OF    MBCHAKICS    AND    OTHERS 
UPON  REAL  PROPERT7. 

S  1183.  What  laborers,  contractors,  etc.,  may  have  liens  npon. 

S  ItM,  Lleus  for  grading  and  fiiUnfl:  lots  and  streets. 

S  1185.  What  interest  In  the  laud  subject  to  the  lien. 

«li88.  Effect  of  liens. 

$  1187.  Claim  of  lien  to  be  filed  In  recorder's  ofBce. 

S  1188.  Lien  upon  two  or  more  pieces  of  property.   Amount  due  from 

each  to  be  designated. 
S  1189.  Claim  to  be  recorded.    Fees  of  recorder. 

1 1190.  Time  of  continuance  of  lien. 

1 1191.  Service  of  summons  by  publication. 

S  1192.  Sul)Contractor8,  who  are,  and  when  paid  out  of  proceeds  of 

sale. 
S  1193.  Costs. 

1 1194.  Coiut  to  declare  rank  of  liens. 
S  liU5.  Execution  for  deficit. 

1 1196.  Actions  for  separate  liens  may  be  joined,  when  and  how. 
i  llin.  Lien  does  not  Impair  right  to  proceed  for  recovery  of  the  debt, 
f  1198.  Rules  of  practice. 
1 1199.  New  trials  and  appeals. 
8 12Q0.  Failure  or  al)anaonment 
%  1201.  Waiver  of  claims. 
i  1202.  PVilse  claims. 
i  120S.  Bond  of  contractor  to  be  filed. 
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S  1183.  Mechanics,  material  men,  contractors^  sub-con- 
tractors, artisans,  architects,  machinists,  builders,  miners, 
and  all  persons  and  laborers  of  every  class,  performing 
labor  upon  or  furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  or  repair,  either  in  whole  or  in  part, 
of  any  building,  wharf,  bridge,  ditch,  Hume,  aqueduct, 
tunnel,  fence,  machinery,  railroad,  wagon  road,  or  other 
structure,  shall  have  a  lien  upon  the  proi>erty  upon  which 
they  have  bestowed  labor,  or  f  urnislied  materials,  for  the 
value  of  such  labor  done  and  materials  furnished,  wheth- 
er at  the  instance  of  the  owner,  or  of  any  other  person 
acting  by  his  authority,  or  under  him,  as  contractor  or 
otherwise;  and  any  person  who  performs  labor  in  any 
mining  claim  or  claims,  has  a  lien  upon  the  same,  and  the 
works  owned  and  used  by  the  owners  for  reducing  the 
ores  from  such  mining  claim  or  claims,  for  the  work  or  la- 
bor done,  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  ot 
the  building  or  other  improvement,  or  his  ^  ^nt ;  and  every 
contractor,  sub-contractor,  architect,  buil  dr,  or  other  per- 
son having  charge  of  any  mining,  or  of  the  construction, 
alteration  or  repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner,  for  purposes  of  this  chapter. 
In  case  of  a  contract  for  the  work,  between  the  owner  and 
his  contractor,  the  lien  shall  extend  to  the  entire  contract 
price,  and  such  coutract  shall  operate  as  a  lien  in  favor  of 
all  persons  except  tlie  contractor  to  the  extent  of  the  whole 
coutract  price ;  and  after  all  such  liens  are  satisfied,  then 
as  a  lien  for  any  balance  of  the  contract  price  in  favor  of 
the  contractor.  All  such  contracts  shall  be  in  writing  when 
the  amount  agreed  to  be  paid  thereunder  exceeds  one  thou- 
sand dollars,  and  shall  be  subscribed  by  the  parties  there- 
to, and  shall,  before  the  work  is  commenced,  be  Hied  in 
the  office  of  the  County  Recorder  of  the  county,  or  city 
and  county,  where  the  property  is  situated,  who  shall  re- 
ceive one  dollar  for  such  liling;  otherwise  they  shall  be 
wholly  void,  and  no  recovery  shall  be  had  thereon  by 
either  party  thereto;  and  in  such  case  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  except  the 
contractor,  shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  of  the  owner,  and  they 
shall  have  a  lieu  for  the  value  thereof.  [Approved  March 
18, 1885.  ] 

MechanicB'  lien  law— constitutional  provision  for,  see  Const.  Cal. 
art.  20,  sec.  15;  previously  held  constitutional,  43  Cal  51A:  48  Cal.  175, 
478;  previously,  statute  strictly  construed,  1  Cal.  183;  2  Cal.  iH):  9  CaL 
240;  IG  Cal.  127;  29  Cal.  283,  ana  see  Osiginal  Contbact,  sec.  llS3n. 
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Meohanict'  lien— nature  of,  7  Cal.  tt9  *  amount  of.  before  amdt.  1680, 
27  Cal.  588;  2J  Cal.  283;  36  Cal.  2»3,  and  see  Obioinal  CONTRACT,  Bee. 
1193n. 

Persons  entitled  to  lien  on  property— parties  performing  labor, 
sec.  1184;  40  Cai  IHJ}:  parties  fumlshfiig  material,  2  Cal.  bO,  4»);  3  Cal. 
64;  5  Cal.  240;  I^S  Cai.  206;  48  Cal.  175;  generally,  2  Cai.48J;  6  Cal.  495; 
and  see  sec.  1194. 

Alteration—or  repair,  21  Cal.  80;  49  Cal.  109. 

Agent  of  owner— constructive,  before  amdt.  1880, 49  Cal.  187;  54  Cal. 
218. 

liien  not  affected— though  nothing' due  on  orlginnl  contract,  am<It. 
188U;  previously  held  otherwise,  see  Original  Contract,  sec.  lliSn. 

§  1184.  No  part  of  the  contract  price  shall,  by  the  terms 
of  any  such  contract,  be  made  payable,  norshiillthe  same, 
or  any  part  thereof,  be  paid  in  advance  of  the  commence- 
ment of  the  work;  but  the  contract  price  shall,  by  the 
terms  of  the  contract,  be  made  payable  in  install- 
ments, at  specified  times,  after  tlie  commencement  of  the 
M'ork,  or  on  t^t^  completion  of  specified  portions  of  the 
work,  or  on  th.,  oompietion  of  the  whole  work;  provided^ 
that  at  least  twenty-iive  per  cent,  of  the  wliole  contract 
price  shall  be  made  payable  at  least  thirty-five  days  after 
the  ilnal  completion  of  the  work  and  contract.  No  pay- 
ment made  prior  to  the  time  when  the  same  is  due  under 
the  terms  and  conditions  of  the  contract,  shall  be  valid  for 
the  purpose  of  defeating,  dlminisliinff,  or  discliarging  any 
lien  in  favor  of  any  person,  except  tlie  contractor,  but  as 
to  such  liens,  such  payment  shall  be  deemed  as  if  not 
made,  and  shall  be  applicable  tosuch  liens,  notwithstand- 
ing the  contractor  to  whom  it  was  paid  may  thereafter 
abandon  his  contract,  or  be  or  become  indeoted  to  the 
owner  in  any  amount,  for  damages  or  otherwise,  for  non- 
ptirf  ormance  of  his  contract  or  otherwise.  As  to  all  liens, 
except  that  of  the  contractor,  the  whole  contract  price 
shall  be  payable  in  money,  and  shall  not  be  diminished 
by  any  prior  or  subsequent  indebtedness,  offset,  or  coun- 
terclaim in  favor  of  the  owner  and  against  the  contractor; 
no  alteration  of  any  such  contract  shall  affect  any  lien  ac- 
quired under  the  provisions  of  this  chapter.  All  such 
contract  and  alterations  thereof  as  do  not  conform  sub- 
stantially to  tlie  provisions  of  this  section,  shall  be  wholly 
void,  and  no  recovery  shall  be  had  thereon  by  either  par- 
ty thereto;  and  in  such  case  the  labor  done  and  materials 
furnished  by  all  persons,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have  a  lien  for  the 
value  thereof.  Any  of  the  persons  mentioned  in  section 
eleven  hundred  and  eighty-three,  except  the  contractor, 


5§*lld5  LDENS  OF  MBCHANICS,  BTCf.  408 

may,  at  any  time,  give  to  the  owner  a  written  notice  that 
they  have  performed  labor  or  furnished  materials,  or  both, 
to  the  contractor,  or  other  person  acting  by  authority  of 
the  owner,  or  that  they  have  agreed  to  do  so,  stating  in 
general  terms  the  kind  of  labor  and  materials,  and  the 
name  of  the  person  to  or  for  whom  the  same  was  done 
or  furnished,  or  both ,  and  the  amount  in  value,,  as  near  as 
may  be,  of  tliat  already  done  or  furnished,  or  botli,  and 
of  the  wliole  agreed  to  be  done  or  furnished,  or  both. 
Such  notice  may  be  given  by  delivering  the  same  to  the 
owner  personally,  or  by  leaving  it  at  his  residence  or  jjlace 
of  business,  with  some  person  in  charge;  or  by  delivering 
it  to  his  architects,  or  by  leaving  it  at  their  residence  or 
place  of  business,  with  some  person  in  charge;  or  by  post- 
Ingit  in  a  conspicuous  place  upon  the  mining  claim,  build- 
ing, wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel,  fence, 
machinery,  railroad,  wagon  road,  or  other  structure.  No 
such  notice  shall  be  invalid  by  reason  of  any  defect  of 
form ;  providedt  it  is  sutllcient  to  inform  the  owner  of  the 
substantial  matters  herein  provided  for.  Upon  such  no- 
tice beiug  given,  it  shall  be  the  duty  of  the  owner  to,  and 
he  shall  withhold  from  his  contractor,  or  from  any  other 
I)erson  acting  under  such  owner,  and  to  whom,  by  said  no- 
tice, the  said  labor  or  materials  or  both,  have  been  furnish- 
ed, or  agreed  to  be  furnished,  all  money  due  or  that 
may  become  due  to  such  contractor,  or  other  person,  or 
sufficient  of  such  mouey  to  answer  such  claim,  and  any 
lien  that  may  be  tiled  therefor,  for  record,  under  this  chap- 
ter, including  costs  and  counsel  fees  provided  for  in  this 
chapter,  until  such  notice  is  by  writing  withdrawn;  and 
all  money  paid  thereafter  by  the  owner  to  the  contractor, 
or  such  other  person,  while  such  notice  is  in  force,  shall, 
for  the  purposes  of  all  liens  of  all  persons,  except  that  of 
the  contractor,  be  deemed  a  payment  prior  to  the  time 
the  same  was  due  within  the  meaning  of  and  subject  to 
the  provisions  of  this  section.    [Approved  March  18, 1885.] 

§  1185.  The  land  upon  which  any  building,  improve- 
ment, or  structure  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupation  thereof,  to 
be  determined  by  the  Court  on  rendering  judgment,  is 
also  subject  to  the  lien,  if  at  the  commencement  of  the 
work,  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building, 
improvement,  or  structure  to  be  constructed,  altered,  or 
repaired;  but  if  such  person  owned  less  than  a  fee  simple 
estate  in  sucli  land,  then  only  his  interest  therein  is  sub- 
ject to  such  lien.    [In  effect  July  1st,  1874.] 
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Oomrenient  fp«o«— 28  Cirtt  206:  detennlned  Ixy  ihfi  Court,  64  CaL 

626. 

Less  than  a  fee-<49  Gal.  336. 

§  1186.  The  liens  ptovided  lor  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgage,  or  other  incumbrance  which 
may  have  attached  subsequent  to  the  time  when  the 
bnilding,  improvementf  or  structure  was  eommenced, 
work  done^r  or  materials  were  commenced  to  be  furnished; 
also,  to  any  lien,  mortgage,  or  other  incumbrance  of 
which,  the  lien-holder  had  no  notice,  and  wliich  was  unre- 
corded at  the  time  the  building,  improvement,  or  struct- 
ure was  commenced,  work  done,  or  the  materials  were 
commenced  to  be  furnished. 

Sabseqaent  inonmbranoe— 4  Gal.  233;  6  Gal.  402;  7  Gal.  576;  9  Gal. 
119;  10  Cal.  M7:  13  GaL  54;  14  Gal.  247 ;  IS  Gal.  370  ;  Zii  Gal.  1 16. 

Oommenoement  of  work,  etc.— 7  Gal.  398,576;  13  Gal.  54;  23  Gal.  208, 
622;  44  Cal.  519. 

§  1187.  Every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every  person, 
save  the  original  contractor,  claiming  the  benelit  of  this 
chapter,  must,  within  thirty  days  after  the  completion  of 
any  building,  improvement,  or  structure,  or  after  tlie 
completion  of  the  alteration  or  repair  thereof,  or  the  per- 
formance of  any  labor  in  a  mining  claim,  iile  for  record 
with  the  county  recorder  of  the  county  in  which  such 
property,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  all 
just  credits  and  offsets,  with  the  name  of  the  owner  or 
reputed  owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he  f  urnislied 
the  materials,  with  a  statement  of  the  terms,  time  given, 
and  conditions  of  his  contract,  and  also  a  description  of 
the  property  to  be  charged  with  the  lien,  sufficient  for 
identification,  which  claim  must  be  verified  by  the  oath 
of  himself,  or  of  some  other  person.  [In  effect  May  29th, 
1874.] 

Strict  constmotion— 29  Cal.  263;  45  Cal.  262;  46  Gal.  637;  54  Gal.  218. 

XHling  claim  for  record— 1  Gal.  183;  not  successive  liens,  44  Gal  18. 

Contents  of  claim^Statement  of  demand,  too  much,  44  Gal.  519 ;  on 
several  stmctures,  sec.  1186;  items  unnecessaiy,  11  Cal.  41 ;  16  Cal.  146; 
17  Cal.  123;  29  GaL  283.  Credit*  and  offsets,  29  Cal.  283;  3»  Cal.  116. 
Jiame  of  otoner,  etc.^  43  Gal.  515;  49  Gal.  3:i6;  54  Cal.  218.  Name  of  em- 
ployer, etc.,  23  Cal.  208;  45  GaL  262;  46  Cal.  637;  49  Cal.  33i>.  Terms  of 
contract,  etc.^  54  Gal.  218.  Description  of  thA  property,  2  Cal.  60;  8  Cal. 
844;  15  Cal.  507 ;  23  GaL  208. 

Veriflcation  of  claim— 860.446;  43  Cal.  515. 
CODB  Civ.  Pboo.— 85. 
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§  1188.  In  every  case  in  which  one  claim  is  filed 
against  two  or  more  buildings,  mining  claims,  or  otlier  im- 
provements owned  by  the  same  person,  tlie  person  tiling 
such  claim  must,  at  the  same  time,  designate  the  amount 
due  to  him  on  each  of  such  buildings,  mining  claims,  or 
other  improvements,  otherwise  tlie  lien  of  such  claim  is 
postponed  to  other  liens.  Tiie  lien  of  sucli  claimant  does 
not  extend  beyond  the  amount  designated,  as  against 
other  creditors  having  liens  by  judgment,  mortgsige,  or 
otherwise,  upon  either  of  such  buildings  or  other  improve- 
ments, or  upon  the  land  upon  which  the  same  are  situated. 

Decree— 23  Cal.  208. 

§  1189.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  which  record  must  be  in- 
dexed as  deeds  and  other  convevances  are  required  by 
law  to  be  indexed,  and  for  which  he  may  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  and  other 
instruments. 

§  1190.  No  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement,  or  structure,  for  a 
longer  period  than  ninety  days  after  the  same  has  been 
tiled,  unless  proceedings  be  commenced  in  a  proper  court 
within  that  time  to  enforce  the  same,  or.  if  a  ciedit  be 
given,  tlieu  ninety  days  after  the  expiration  of  such 
credit;  but  no  lien  continues  in  force  for  a  longer  time 
than  two  years  from  the  time  the  work  is  completed,  by 
any  agreement  to  give  credit. 

Ninety  days— 10  Cal.  374. 

Oonrt  proceedings  commenced— personal  action,  sec.  1197:  i>artle8, 
10  Cal.  617;  45  Cal.  2ti2:  lutervention,  sec.  387, 1  Cal.  127,  l(i5. 

§  1191.  Any  person  who,  at  the  request  of  the  owner 
of  any  lot  in  any  incorporated  city  or  town,  grades,  1111* 
in.  or  otherwise  improves  the  same,  or  the  .street  or  side- 
walk in  front  of  or  adjoining  the  same,  has  a  'ien  upon 
such  lot  for  his  work  done  and  materials  furnished.  [Ap- 
proved March  18,  1885.] 

Service  of  summons  by  publication— sees.  412, 413. 

§  1192.  Every  building  or  other  improvement  men- 
tioned in  section  one  thousand  one  hundred  and  eighty- 
three  of  this  Code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claimiug 
any  interest  therein,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having  or  claiming 
any  interest  therein,  and  the  interest  owned  or  claimed 
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sliall  be  subject  to  any  lien  1\led  in  accordance  with  the  pro- 
"visions  of  this  chapter,  unless  such  owner  or  person  having^ 
or  claiming  an  interest  tlierein  shall,  within  tliree  days 
after  lie  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  give  notice  that  he  will  not  be  re- 
sponsible for  the  same,  by  posting  a  notice  in  writing  to 
tne  effect,  in  some  conspicuous  place  upon  said  land,  or 
Trpon  the  building  or  other  improvement  situated  thereon. 
[In  effect  May  29lh,  1874.] 

Oonstraction  of  secUon— 41  Cal.  983;  49  Cal.  S3$:  51  Cal.  423. 

Oonstractive.  instance  of  owner— 41  Cal.  633;  40  Cal.  109. 

§  1193.  The  contractor  shall  be  entitled  to  recover 
upon  a  lien  filed  by  him  only  such  amount  as  may  be  due 
to  him  according  to  the  terms  of  his  contract,  after  de- 
ducting all  claims  of  other  parties  for  work  done  and 
materials  furnished,  as  aforesaid;  and  in  all  cases  where 
a  lien  shall  be  filed,  under  this  chapter,  for  work  done  or 
materials  furnished  to  any  contractor,  he  shall  defend 
any  action  brought  thereupon  at  his  own  expense;  and 
during  the  pendency  of  such  action,  the  owner  may  witli- 
liold  from  the  contractor  the  amount  of  money  for  which 
lien  is  filed;  and  in  case  of  judgment  against  t lie  owner 
or  liis  property,  upon  the  lien,  the  said  owner  sliall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  siicli  judgment 
and  costs,  and  if  the  amount  of  such  judgment  and  costs 
shall  exceed  the  amount  due  by  him  to  the  contractor,  or 
if  the  owner  shall  have  settled  with  tlie  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  liim,  the  said  owner,  in  excess  of 
the  contract  price,  and  for  which  the  contractor  was  orig- 
inally the  party  liable.     [  In  effect  May  29th,  1874.  ] 

Original  convrAcX— Before  amdt.  18S0:  controls  liens  of  contractors* 
employees,  22  Cal.  fM;  z7  Cal.  5iS:  3i>  Cal.  2  i'i;  'ii  Cal  35(i:  nud  baiaiico 
due  on,  limits  their  Hens.  lU  Cal.  127 ;  31  Cal.  233 :  4>  Cal.  1S5;  51  Cal.  421 ; 
64  Cal.  333;  whi^re  abandonment  by  contractor,  31  Cal.  21);  3H  Cal.  2V'3; 
is  Cal.  Soli:  4S  Cal.  478 :  owner's  defenses, 2<.)  Cal.  2K3 ;  48  ChI.  473:  release 
of  contractors'  surety,  49  Cal.  131 :  under  amdt.  1880,  see  sec.  1183. 

§  1194.  In  every  case  in  which  different  liens  are  a.s- 
serted  against  any  property,  the  Court  in  the  judgment 
must  declare  the  rank  <  i  each  lien,  or  dassof  liens,  which 
shall  be  in  the  following  order,  viz:  1.  All  persons  per- 
forming manual  labor  in,  on,  or  about  the  same;  2.  Per- 
sons furnishing  materials;  3.  Sub-contractors;  4.  Original 
contractors.  And  the  proceeds  of  the  sale  of  the  property 
must  be  applied  to  eacn  lieu  or  class  of  liens  in  the  order 
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of  its  rank;  and  wlienever,  in  tbe  sale  of  the  pro^rty  sab- 
ject,to  the  lien,  there  is  a  deficiency  of  proceeds,  judgment 
may  be  docketed  for  the  deficiency  in  like  xuanuer  and 
with  like  effect  as  in  actions  for  the  foreclosure  of  mort- 
gages. [Approved  March  18,  1885.] 
Preference— from  priority,  18Cal.  370 

Olasses  of  Uena—Oenerallp,  6  CaL  2i\^.  Contractor 1 1  Cal.  576;  27CaL 
53S.  S  ibcontractor,!  K^»L^ib6;  !(<  Gal.  126;  2j  Cal.  JdJ;  36Cal.  62^.  Mat^' 
rial-mail,  see  euutractor.  sub-contractor,  and 3CaL 64;  5Cal. 240 ;  IbCaL 
1  Jii :  2 1  t';il.  80 :  23  Cal.  2xH :  2 J  C;*L  283 ;  31  CaL  233 ;  33  CaL  4'J7 ;  44  Cal.  51», 
jMborers,  27  Cal.  588;  33  CaL  4:J7. 

Judgment  for  deflciency— 44  CaL  509;  49  Cal.  836 1  as  in  foreclosure 

of  moicgages,  sec.  72i>n. 

§  1195.  Any  number  of  persons  claiming:  liens  may 
join  in  the  same  action,  and  wlien  separate  actions  are 
commenced,  the  Court  may  consolidate  them.  Tlie  Court 
must  also  alloiv,  as  a  part  of  tlie  costs,  the  money  paid  for 
filing  and  recording  the  lien,  and  reasonable  attorneys* 
fees  in  the  Superior  and  Supreme  Court-s,  such  costs  and 
attorneys'  fees  to  be  allowed  to  each  lien  claimant  whose 
lien  is  established,  whether  he  be  plaintiff  or  defendant, 
or  whether  they  all  join  in  one  action,  or  separate  actions 
are  consolidated.    [Approved  March  18, 1885.  J 

Join  in  the  same  action->33  CaL  497. 

Oonsolidation  of  actions— generally,  sec.  1048. 

District  Oonrts— see  superseded  Courts,  sec.  76fi. 

§  1196.  Whenever  materials  sh  11  have  been  furnished 
for  use  in  the  construction,  alteration,  or  repair,  of  yny 
building  or  other  improvement,  such  materials  shall  not 
be  subject  to  attachment,  execution,  or  other  legal  pro- 
cess, to  enforce  any  debt  due  by  the  purchaser  of  sucli 
materials,  except  a  debt  due  for  the  purchase-money 
thereof,  so  long  as  in  good  faith  the  same  are  about  to  be 
applied  to  the  construction,  alteration,  or  repair  of  sucli 
building,  mining  claim,  or  other  improvement.  [In  effect 
May  29th,  1874.f 

§  1197.  Nothing  contained  in  this  chapter  shall  be  con- 
strued to  impair  or  affect  the  right  of  any  peraou  to  whom 
any  debt  may  be  due  for  work  done  or  materials  furnished 
to  maintain  a  personal  action  to  recover  such  debt  against 
the  person  liable  therefor.    [In  effect  July  1st,  1874  J 

Personal  action— attachment  in,  cumulative  remedy,  16  Cal.  140. 

§  1198.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two  of  this  Code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 
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§  1199.  TbeoroYisionsof  part  two  of  this  Code  relative 
to  new  trials  and  appeals,  except  in  so  far  as  they  are  in- 
consistent with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1200.  In  case  the  contractor  shall  fail  to  perform  his 
contract  in  full,  or  shall  abandon  the  same  before  comple- 
tion, the  portion  of  the  contract  price  applicable  to  the 
liens  of  other  persons  than  the  contractor  shall  be  Hxed 
as  follows:  from  the  value  of  the  work  and  materials  al- 
ready done  and  furnished  at  the  time  of  such  failure  or 
abandonment,  including  materials  then  actually  delivered 
or  on  the  ground,  which  shall  thereupon  beh)ng  to  the 
owner,  estimated  as  near  as  may  be  by  the  standard  of 
the  whole  contract  price,  shall  be  deducted  the  payments 
then  due  and  actually  paid,  according  to  tlie  terms  of  the 
contract  and  the  provisions  of  sections  one  thousand  one 
hundred  and  eighty-three  and  oue  thouflaud  one  hundred 
and  eighty-four,  and  the  remainder  shall  be  deemed  the 
portion  of  the  contract  price  applicable  to  such  liens. 
I  Approved  March  18,  1886.  J 

§  1201.  It  shall  not  be  competent  for  the  owner  and 
contractor,  or  either  of  them,  by  any  term  of  tlieir  con- 
tract, or  otherwise,  to  waive,  atTeot,  or  impair  the  claims 
and  liens  of  other  persons,  whether  with  or  without  no- 
tice, except  by  their  written  con  ent,  and  any  term  of  the 
contract  to  tliat  effect  shall  be  null  and  void.  [Approved 
March  18,  1885.] 

§  1202.  Any  person  who  shall  willfully  give  a  false  no- 
tice of  his  claim  to  the  owner,  under  the  provisions  of 
section  one  thousand  one  hundred  and  eighty-four,  shall 
forfeit  his  lien.  Any  person  wlio  shall  willfully  include 
in  his  claim,  filed  under  section  one  thousand  one  hundred 
and  eighty-seven,  work  or  materials  not  performed  upon 
or  furnished  for  the  property  described  in  the  claim,  shall 
forfeit  his  lien.  If  the  owner  and  his  contractor  shall  di- 
rectly or  indirectly  conspire  to  or  agree  that  the  written 
contract  filed  shall  appear  to  show  the  contract  price  to  be 
less  than  it  really  is,  and  it  shall  accordingly  so  show,  then 
such  contract  shall  be  wholly  void,  and  no  recovery  shall 
"be  had  thereon  by  either  party  thereto;  and  in  such  case 
the  labor  done  and  materials  furnished  by  all  persons,  ex- 
cept the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner,  and 
they  shall  haVe  a  lien  for  the  value  thereof.  [Approved 
March  18, 1885.] 
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§  1203.  Any  bond  which  may  be  given  by  tlie  Con- 
tractor to  the  owner,  for  the  faithful  performance  of  hi» 
contract,  shall  be  filed,  with  the  contract  in  the  Record- 
er's office,  or  be  void;  and  whatever  may  be  its  terras, 
shall  inure  to  any  person  who  performs  labor  for  or  fur- 
nishes materials  to  the  contractor;  and  any  such  person 
shall  have  an  action  to  recover  upon  said  bond  against 
the  principal  and  sureties,  or  any  or  either  of  them,  for 
the  value  of  such  labor  and  materials,  not  to  exceed  the 
amount  of  the  bond;  but  snch  action  shall  not  affect  his 
liens,  nor  any  action  to  foreclose  it,  except  that  there  shall 
be  but  one  satisfaction  of  his  claim,  with  costs  and  counsel 
fees.  Nothing  in  this  section  contained  shall  aflfect  or  im- 
pair the  rights  of  the  owner  under  the  bond.  Kor  shall 
any  alteration  in  the  contract,  or  deviation  in  the  work 
or  in  the  payments,  release  the  sureties  on  said  bond 
from  their  liability,  except  to  the  owner.  [Approved 
March  18,  1885.] 

CHAPTER  III. 

CERTAIN   LIENS   FOR    SALARIES    AND 

WAGES. 

§  1204.  Preferred  creditors  when  assignment  of  property  Is  made. 

%  1205.  Same  against  estates. 

8  1206.  Same,  In  ca-^es  of  execution  or  attachment. 

S  1207.  Dispute  of  claim  or  portion  thereof— cojta. 

§  1204.  In  all  assi^^nments  of  property,  made  by  any 
person  to  tru.-tees  or  as.signees,  on  account  of  the  inabil- 
ity of  the  person,  at  the  time  of  the  assignment,  tt)  pay 
his  debts,  or  in  proceedings  in  insolvency,  the  wages  ol 
the  miners,  mechanics,  salesmen,  servants,  clerks,  or 
laborers  employed  by  such  person,  to  the  amount  of  one 
hundred  dollars  each,  and  for  services  rendered  within 
sixty  days  previously,  are  preferred  claims,  and  must  be 
paid  by  such  trustees  or  assignees  before  any  other  cred- 
itor or  creditors  of  the  assignor.    I  In  effect  July  1st,  1874.] 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  8449, 3473. 

Proceedings  in  insolvency— see  sec.  1822. 

§  1205.  In  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servant, 
and  laborer,  for  services  rendered  within  the  sixty  days 
next  preceding  the  death  of  the  employer,  not  exceeding 
one  liuudred  dollars,  rank  in  priority  ntjxt  after  the 
funeral  expenses,  expenses  of  the  last  sickness,  the 
chnrg(js  and  expenses  of  administering  upon  the  estat>e, 
and  the  allowance  to  the  widow  and  infant  children,  and 
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must  he  paid  before  other  claims  against  the  estate  of  the 
deceased  person.    [In  effect  July  Ist,  1874.  ] 

Estate  of  debased  personi— payment  of  debts,  generally,  sec.  164S 
ei  seq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen, 
servants,  clerks^  and  laborers,  who  have  claims  against 
the  defendant  for  labor  done,  may  give  notice  of  their 
claims,  and  the  amount  thereof,  sworn  to  by  the  person 
makinff  the  claim,  to  the  creditor  and  the  officer  execut- 
ing either  of  such  writs,  at  any  time  before  the  actual  sale 
ofproperty  levied  on;  and,  unless  such  claim  is  disputed 
by  the  debtor  or  a  creditor,  such  officer  must  pay  to  sucli 
person,  out  of  the  proceeds  of  the  sale,  the  amount  each 
is  entitled  to  receive  for  services  rendered  within  the 
sixty  days  next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hunored  dollars.  If  any  or  all  of  the  claims 
BO  presented,  and  claiming  preference  under  this  section, 
are  disputed  by  either  the  debtor  or  a  creditor,  the  person 

S resenting  the  same  must  commence  an  action  within  ten 
ays  for  the  recovery  thereof,  and  must  prosecute  his 
action  with  due  diligence,  or  be  forever  barred  from  aiij' 
claim  of  priority  of  payment  thereof;  and  tlio  officer  shall 
retain  possession  or  so  mucli  of  the  proceeds  of  the  sale 
as  may  be  necessary  to»sjitisfy  such  claim  until  the  deter- 
mination of  such  action;  and  in  case  judgment  bo  Iiad 
for  the  claim,  or  any  purt  tiu*reof  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
the  same  rank  as  the  original  claim.  [In  effect  July  1st, 
1874.] 

Ezecntion— sec.  634n:  attachment,  sees.  537-^9. 

Action  to  enforce  llen^in  Juatlces'  Court,  sec.  113,  subd.  2. 

§  1207.  The  debtor  or  creditc^r  intending  to  dispute  a 
claim  presented  under  tlie  provisions  of  the  last  section 
shall,  witliin  ten  days  after  receiving  notice  of  such  claim, 
serve  upon  the  claimant  and  the  officer  executing  the  writ 
a  statement  in  writing,  verified  by  the  oath  of  tlie  debtor 
or  the  person  disputing  such  claim,  setting  forth  that  no 
part  01  said  claim,  or  not  exceeding  a  sum  specified,  is 
justly  due  from  the  debtor  to  the  claimant  for  services 
rendered  within  the  sixty  days  next  preceding  the  levy  of 
the  writ.  If  the  claimant  bring  suit  on  a  claim  wliich  is 
disputed  in  part  only,  and  fail  to  recover  a  sum  exceeding 
that  which  was  admitted  to  be  due,  he  ehall  not  recover 
costs,  but  costs  sliall  be  adjudged  against  him.  I  In  effect 
March  7th,  1883,] 
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TITLE  V. 
OF  CONTEMPTS. 

1209.  What  acts  or  omlssioiia  are  contempts. 

1*210.  Be^ntry  on  property  after  eviction,  when  a  contempt. 

1211.  A  contempt  committed  in  tlio  presenco  of  tbo  couit  may  be 
ponlsliecl  summarily.  When  not  ho  committed,  an  amdavlt 
or  statement  shall  bo  made. 

1212.  A  warrant  of  attachment  may  Issue  or  a  notice  to  show  cause. 

1213.  Bail  may  bo  given  by  a  person  nrrested  under  such  warrant. 

1214.  Sheriff  mnst,  upon  executing  the  vrammt.  arrest  and  detain 
the  person  until  discharged. 

1215.  Bail  bond,  form  and  conditions  of. 

1216.  Officer  must  return  wturraut  and  midertaUng,  If  any. 

1217.  Hearing. 

1218.  Judsrment  and  penalty,  If  f?uilty. 

1219.  If  the  contempt  i.)  tho  omlssioii  to  perform  any  act,  the  person 
may  be  imprisoned  luitil  performance. 

I  1220.  If  a  iiarty  fall  to  ai)]>ear,  |)roccedlngs. 

}  1221.  Illness  sufficient  cniise  for  nou<ippearance  of  party  arrested. 

Coufliiemout  under  aiTCsts  for  cmitcmpt. 
S  1222.  Judgment  and  orders  in  such  cases  final. 

§  1209.  The  following  acts  or  omissions,  in  respect  to 
a  court  of  justice,  or  proceedings  therein,  are  cuulempts 
of  the  authority  of  the  court; 

1.  Disorderly,  contemptuous,  or  insolent  Ijeliavior 
toward  the  judge  while  holding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of-  the  pence,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding; 

3.  Misbehavior  iu  oflice,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner, or  other  person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proeeedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  proc- 
ess of  the  court; 

G.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
court,  and  acting  as  such  without  authority; 

7.  Kescuing  any  person  or  i)roperty,  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  snuh 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action 
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.wliile  going  to,  remaining  at,  or  retamin(|^  from,  the  court 
.  ^vbere  the  action  is  on  tlie  calendar  for  trial : 

•  9.  Any  other  unlawful  interference  with  the  process  or 
.  proceedings  of  a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  1)0  sworn  or  answer  as  a  witness; 

11.  Wiien  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversing  wiUi  a. 
party  to  an  action  to  be  tried  at  such  court,  or  with  any 

-  other  person,  in  relation  to  the'  merits  of  such  action,  or 

•  receiving  a  communication  from  a  party  or  other  person 
iu  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

.  12,  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
-ofBcer,  of  the  lawful  judgment,  order  or  process  of  a 
superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer.  Disobedience  of  the  law- 
ful orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer. 

Contempt— statute  restrictive,  42  Cal.  412:  44  Cal.  475:  powers  of 
courts,  sees.  128, 177, 178 :  in  Justices'  Courts,  sees.  906-910. 

SUBDivision  3.  Misbehavior  of  attorney— sec.  287  et  *eq. 

SUBDivisiOK  S.  Disobedience  oi  lawAil  judgment  or  order— 
Itirisclictlon  as  test,  5  Cal.  494;  G  Cal.  316:  18  Cal.  60;  27  Cal.  102;  36  Cal. 
652;  47  Cal.  lOf):  alimony,  18  Cal.  60;  44  Cal.  475 :  by  executor,  sec.  1440; 
63  CaL  2U4:  £x  parte  Cobn,  May  19tb.  1880,  ft  Pao.  C.  L.  J.  409:  pay- 
ment of  mouey.  Inability  as  excuse,  6  Cal.  316;  44  Cal.475;  61  Cal.  442  z 
ejected  person  resuming  possession,  sec.  1210. 

StniDivisioir  10.  Rofnsal  of  witness  to  answer— 7  Cal.  175, 181. 

SUBOivisioH  11.  Juror's  non-attendance— sec.  238. 

§  1210.  Every  person  dispossessed  or  ejected  from,  or 
out  of,  any  real  property,  by  the  judgment  or  process  of 
any  court  of  competent  jurisdiction,  and  who,  not  having 
richt  so  to  do,  re-enters  into  or  upon,  or  takes  possession 
oiT  any  such  real  property,  or  induces  or  procures  any  per- 
son not  having  a  right  so  to  do,  or  aids  or  abets  him 
therein,  is  guilty  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered,  or  from  which  such  process 
issued.  Upon  a  conviction  for  such  contempt,  the  court 
or  justice  of  the  peace  must  immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  rec[uiring  him 
to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
.  possession. 

Re-entry  after  dispossession— double  purpose  of  section,  29  CaL 
632:  person  accused,  42  Cal.  412:  subsequently  acquired  title,  83  CaL 
448:  52  Cal.  506.  ... 
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'  §  I2II4  Wlien  A  contempt  is  committed  !n  tlie  imme- 
diate view  and  presence  of  the  coort,  or  judge  at  cham- 
bers, it  may  be  punished  smnmaril^;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate Yiew  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  a  contempt,  and 
fcliat  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  Tiew  and  pres- 
ence of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing tlie  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Contempt  before  court— Becital  of  facts  hi  order,  1  Oal.  192, 187:  6 
Cal.318. 

Oontempt  away  firom  001m— affidavit,  42  CaL  412  x  attachment,  see. 
1212  et  $eq, 

§  1212.  When  the  contempt  is  not  committed  in  the 
Immediate  Tiew  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  witliout  such  previous  attacliment  to 
auswer,  or  such  notice  or  order  to  sliow  cause. 

§  1213,  Whenever  a  warrant  of  attachment  is  issued, 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  thiit  the  pei-son  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
speciiied  In  sucli  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
the  sheriff  must  keep  the  peraon  in  custody,  bring  him 
before  the  court  or  judge,  and  detain  him  until  an  order 
bo  made  iu  the  premises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  Wlien  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  ho  must  be  discharged  from  the  arrest,  up- 
on executing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abide  the  order  of  the  court  or  judge  thereupon;  or  they 
will  pay,  as  may  be  directed,  the  sum  speciiied  in  the  waiw 
rant. 

Undertakings— generally,  sec.  Mln. 
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§  1216.  The  officer  must  return  the  warrant  of  amat 
and  undertaking,  if  any,  received  by  him  from  the  person 
arreatedi  by  the  return  day  ■peoified  therein. 

§  1217.  When  the  person  arrested  has  been  brou||ht 
up  or  appeared,  tlje  court  or  judge  must  proceed  to  iuvesti- 
gate  the  charge,  and  must  hear  any  answer  which  the  per- 
eon  arrested  may  mnke  to  the  same,  and  may  examiue 
witnesses  for  or  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answer  and  evidence  taken,  tlio 
court  or  judge  must  determiue  whether  the  persou  pro- 
ceeded against  is  guilty  uf  the  contempt  charged,  and  if  it 
be  adjudged  that  no  is  guilty  of  the  coutempt,  a  lino  may 
be  imi)osed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  live  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omissiou  to 
perform  an  act  which  is  yet  iu  the  i^ower  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  have  perfonued 
it,  and  in  tliat  case  the  act  must  be  specified  in  the  war- 
rant of  commitment. 

AppUoation  to  Jiutioes'  OoiirtB~-47  CaL  131. 

Imprisonment  until  porformanoe  of  act— 7  CaL  17Aw 

Act  most  be  specified— 7  CaL  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
sorved,  if  the  person  arrested  <lo  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damages  iu  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  Uie  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

Undertakings,  liabllitj  on— sec.  Mln. 

§  1221.  Whenever,  by  the  provisions  of  this  title,  an 
oflicer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  illness  or  otherwise,  of  the 
person  to  attend,  is  sufficient  excuse  for  not  bringing  Iiim 
up;  and  the  officer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 


§  1222  CONTEMPTS.  4id^' 

§  1222.  The  Indgment  and  orders  of  the  court  or  judge, 
made  in  cases  of  contempt,  are  final  and  conclusive. 

Judgment  final— In  probate  matters,  53  CaL204:  no  appeal,  52  CaL  ' 
606:  but  Jurisdiction  held  reviewable  in,  5  Cal.4M;  6  CaL  319;  7  CaL 
ITft,  lai;  £)  CaL  395;  42  CaL  412;  47  CaL  109;  53  CaL  204. 
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TTTLB  VL 

OF  THB  voluntary:  DIS80LX7TION  OF 

CORPORATIONS. 


1337.  Ho^dlmolTed. 

1228.  AppUc^tlou,  what  to  contain. 

illcatlon,  how  signed  and  yertfled. 

ng  application  and  uublicatlou  of  notice. 

ections  may  be  filed. 
1*233.  Hehrlnx  of  application. 
1233.  Judgment  roll  and  appeals. 


1229.  An 

1230.  Fll 

1231.  Ob. 


§  1227.  A  corporation  may  be  dissolved  by  the  Supe* 
rior  Court  of  the  county  where  its  principal  place  of  busi- 
ness is  situated,  upon  its  voluntary  application  for  that 
purpose.    [In  effect  April  16th,  1880.] 

Voluntary  dissolution— 1  CaL  78;  88  Cal.  Ititf  t  reoeiver,  sec.  MS. 

Involuntary  dissolution— sec.  802  et  seq, 

g  1228.  The  application  must  be  in  writing,  and  must 
Bet  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged. 

§  1229.  The  application  must  be  signed  by  a  majority 
of  the  board  of  trustees,  directors,  or  other  otHcers  having 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  verified  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Verification— sec  448. 

§  1230.  If  the  court  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not 
less  than  thirty  nor  more  than  tlf  ty  days'  notice  oithe  ap- 
plication, by  publication  in  some  newspaper  published  m 
the  county;  and  if  there  are  none  such,  then  by  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
in  the  county.    [In  effect  April  IGth,  1880.J 

§  1231.  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  may  file  his  objections  to  the 
application. 
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§  1232.  Af  tor  the  time  of  publication  has  expired,  the 
court  may,  upon  five  days'  notice  to  the  persons  who  hare 
filed  objections,  or  without  further  notice,  if  no  objections 
have  been  filed,  proceed  to  hear  and  determine  the  appli- 
cation, and  if  all  the  statements  therein  made  are  shown 
to  be  true,  must  declare  the  corporation  dissolved.  [In 
effect  February  25th,  1878.] 
NolicM,  service,  etc.   ■ec.  1010  «f  seq, 

§  1233.  The  application,  notices,  and  proof  of  publica- 
tion, objectionSr  (it  tliere  be  any)  and  declaration  of  dis- 
solution, constitute  the  judgment  roll;  and  from  the  judg- 
ment an  appeal  may  be  taken,  as  from  other  judgments 
of  the  Superior  Courts.    [In  effect  April  16th,  1880^ 

Appeals— to  Supreme  Court,  sees.  06^-060. 
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TITLE  VH. 

OF  laaBifarr  domain. 
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tM.  Cuna  UUP  be  uunrea,  lUiMbatlcin  tbenoC 

rltBanaappcati. 
ttUa  lakn  effect,  m 
tmaUkuaCect. 


tews 


§  1237.  Emineiit  domain  Is  tlie  ligbt  ot  the  p«np1a 
or  gorerDment  to  take  private  property  for  pubho  urb. 
Tins  riirliC  may  be  exerc&ed  in  tlie  manner  raoTiUed  in 
tliis  titK. 


prairitioiK— we  Conat  CaLirt.  l.aeo.  Ui  irt.  U.MC 
of  tlUa— 11  Cal.  MS;  It  CiL  Hj  M  Cal.  UT;  TI 


Cat  171;  MCal.U9;  uuil.Ji 
§  123a  Subject  to  tlie  provialona  of  tli 


lowing  pablio 

1.  Fortlticat!ons,inB«azlne8,aneiialB,  navy  yards,  11877 
Uid  aimy  stations,  ligbt-liouaea,  range  and  beacon  liKbla, 
Com  CiT.  Pnoo.— ilO. 
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coast  surveys,  and  all  other  pnblio  uses  authorized  by  the 
Government  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  State, 
and  all  other  public  uses  authorized  by  the  Legislature  of 
this  State  I 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town,  or  scliool  districts;  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use. of  the 
inhabitants  of  any  couuty,  incorporated  city,  or  city  and 
county,  village,  or  town;  or  for  draining  any  county,  in- 
corporated city,  or  city  and  county,  village,  or  town;  rais- 
ing tlie  banks  of  streams,  removing  obstructions  there* 
from,  and  widening,  deepening,  or  straightening  their 
cliaunels;  roads,  streets,  and  alleys,  and  all  other  publio 
uses  for  the  benefit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  Inhabitants 
thereof,  which  may  be  authorized  by  the  legislature;  but 
the  mode  of  apportioning  and  collecting  the  costs  of  such 
improvements  shall  be  such  as  may  be  provided  in  the 
statutes  by  wliich  the  same  may  be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads,  steam  and 
horso  railroads;  canals,  ditches,  flumes,  aqueduots,  and 
pipes,  for  public  transportation,  supnlying  mines  and 
farming  neighborhoods  with  water,  ana  draining  and  re- 
claiming lands,  and  for  floating  logs  and  lumber  on  streams 
not  navigable; 

C.  Itoads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines; 

(>.  Dy-roads  leading  from  highways  to  residences  and 
farms; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  Incorporated  city,  or  city  and  county, 
or  of  any  village  or  town,  whether  incorporated  or  unin- 
corporated, or  of  any  settlement  consisting  of  not  less 
tlian  ten  families,  or  of  any  public  buildings  belonging  to. 
the  State,  or  to  any  college  or  university.  [In  effect  .July 
I8t,  1874.] 

Eminent  domain  generally— Civil  Code,  sec.  1001 :  nature  of  right, 
18  Cal.  229:  power  of  court,  47  Cal.  70:  public  necessity,  18  Cat  2393  Al 
Cal.  2U9:  compensatiou,  sec.  I249fii  47  CoL  636;  U  CaL  677:  enomerated 
ases,61CaL2«9. 
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SiniOTTTSTOK  1.  National  him— fortlflcatlons,  ete.,  0  CaI.  973;  18 
Cal.  22il;  lU  Cal.  47. 

SUBDIYISIOX  2.    Statd  uses— 16  Cal.  248;  27  Cal.  171. 

SUBDiYiSTOir  3.  Mnnioipal  naM^-PiMftto  landt  for  «7iMire«.0O  Cal. 
370.  Watertoorki^  53  Cal.  383.  Straighteninff  channel  nf  river,  47  CaL 
638.  Opening  roads,  33  Cal.  241.  Street  improvementSf  27  CaL  613;  23  CaL 
345;29l*al.75. 

SUBDIVISION  4.  Hai]road8-23  CaL  823:  29  Cat  112;  30  CaL  43.);  31 
Cal.  8b7. 636;  35  Cal.  $21 ;  41  CaL  147;  46  CaL  85;  47  CaL  517;  49  CaL  396;  53 
Cal.  223. 

SUBDIVISION  5.  Flnmes  for  tailings— 51  CaL  289. 

Subdivision  6.  By-roads- 32  Cal.  241. 

§  1239.  Tlie  followiDf;  is  a  classification  of  the  estates 
and  rights  iu  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
inrounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  Hooding  occasioned  thereby,  or  for 
an  outlet  for  a  liow,  or  a  place  for  the  deposit  of  ddbris  or 
tailing  of  amine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be  necessary  for  some  publio 
use.    [In  effect  July  1st,  1874.] 

SUBDIVISION  2.  Easement  of  corporation— 19  CaL  579. 

§  1240.  The  private  property  which  may  be  taken  un« 
der  this  title,  includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county,  in- 
incorporated  city,  or  city  and  county,  village,  or  town, 
DOt  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such  prop- 
erty shall  not  be  taken  unless  tor  a  more  necessary  publio 
use  than  that  to  which  it  has  been  already  appropriated; 

4.  Flranchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises;  but  such  franchises  sliall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  riglits  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed,  or  intersected  by 
any  other  right  of  way  or  improvements,  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  iu 
common  with  the  owner  thereof,  when  necessary;  but 
Buch  uses,  crossings,  intersections,  and  coDnections  shall 
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1h3  mado  in  manner  most  compatible  with  the  greatest 
j>ul)lic  benefit  and  least  private  injury; 

(».  All  classes  of  private  property  not  enumerated  may 
be  t alien  for  public  use,  when  such  taking  is  authorized 
by  law. 

Private  property  taken—refers  to  other  property  than  money,  28 

Rights  of  rival  corporations— 23  Cal.  323;  36  Gal.  689. 

Sr n  D I V 1 8IOX  3.   More  necessary  pnblio  use— see  sec.  1241,  tubd.  S. 

Si'BDi  VISION  5.   Orossings— see  sec.  1347,  subd.  1. 

g  1241.  Tiefore  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  au- 
thorized by  law; 
•  2.  That  the  taking  is  necessary  to  such  use; 

'^.  I  f  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use. 

It  mast  appear— misrepresentations  correctable,  SS  GaL  6M. 

Si'ii i> I V18 ION  3.   Taking  necessary— question  for  Jury,  60  Cal.  509. 
'  BUBDIVISION  3.   Public  nso— 18  Cal.  239;  23  Cal.  323. 

§  1242.  In  all  cases  where  land  is  required  for  public 
UHc,  tho  State,  or  its  agents  in  charge  of  such  use,  may 
8ur\'ey  and  locate  the  same;  but  it  must  be  located  iu  the 
mauner  which  will  be  most  compatible  with  the  greatest 
public  good  and  the  least  private  iujurv,  and  subject  to 
tlie  provisions  of  section  twelve  hundred  and  forty-seven. 
The  State,  or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examination,  surveys  and 
maps  thereof,  and  such  eutry  shall  constitute  no  cause  of 
action  in  favor  of  the  owners  of  the  land,  except  for  in- 
juries resulting  from  negligence,  wantonness,  or  malice. 

State  or  its  agents— Civil  Code,  sec.  1001. 

§  1243.  All  proceedings  under  this  title  must  be 
brought  in  the  Superior  Court  of  the  county  in  which  the 
property  is  situated.  They  must  be  commenced  by  filing 
a  complaint  and  issuing  a  summons  thereon.  [In  eifect 
April  2Gth,  1880.] 

Complaint— sec.  1244:  generally,  sec.  426,  and  notes. 

Summons— «ec.  1345:  generally,  sec.  406  etsej, 

§  1244.  The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  commission, 
or  person  in  charge  of  the  public  use  for  which  the  prop- 
erty is  sought,  who  mast  be  styled  plaintiff; 

2.  The  names  of  all  owners  and  claimants  of  tho  prop- 
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erty,  if  known,  or  a  statement  that  they  are  unknown, 
who  must  be  styled  defendants ; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route,  and  termlnif  and  must  be  ac- 
companied with  a  map  thereof,  so  far  as  the  same  is  in- 
volved in  the  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract.  All  parcels  lying  in 
the  counter,  and  required  for  the  samo  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the 
option  of  the  i^laintiff,  but  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  i)artics. 

When  application  for  the  condemnation  of  a  right  of 
way  for  the  purposes  of  sewerage  is  made  on  behulf  of  a 
settlement,  or  of  an  incorporated  village  or  tx)wn,  tlie 
board  of  supervisors  of  the  county  may  be  named  aa 
plaintiff.    [In  effect  April  2Gth,  1880.J 

OontmtB  of  oomplaint«-«ubd.  I,  plaintiffs,  27  Cal.  171 :  subd.  2.  equi' 
tabic  claioiants  need  not  be  named,  51  Cal.  133:  subd.  y.  Ktatcnient  o( 
j^alntlff  '8  right;  must  show  futile  attempt  to  purcluuo,  etc.,  '£i  Cal.  32J; 
28  Cal.  (Xi2. 


§  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  of 
the  whole  property,  a  statement  of  the  public  use  fox 
which  it  is  sought,  and  a  reference  to  the  complaint  fot 
descriptions  of  the  respective  parcels,  and  a  notice  to  the 
defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

Sommons  generally— contents,  sec.  407  e<  seq,i  senrice^sec.  410  ei 

Notice  to  defendants- Jurisdictional,  24  CaL  427;  27  CaL  171. 

§  1246.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in,  any  of  the  property  described  in 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 

Oocnpants— deemed  owners,  7  Cal.  677. 

Interest  in  the  property— adverse,  47  Cal.  949. 

Appearance— 46  Cal.  19:  generally,  sec.  1014. 

Plead  and  defend— cross^omplainc,  47  Cal.  549:  proceedings  byrival 
corporations,  23  Cal.  823;  31  CaL  215;  3tt  CaL  639. 


|§  1247-^  EKmEKT  DOXAIKr  iSfk 

§  1247.  The  court  shall  have  power : 

1.  To  regulate  and  determine  tue  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the 
common  use  mentioned  in  the  fifth  suhdivision  of  section 
twelve  hundred  and  forty; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 
to  the  property  sought  to  be  condemned,  and  to  the  dam- 
ages tlierefor; 

'6,  To  determine  the  respective  rights  of  different  paiw 
ties  seeking  condemnation  of  the  same  property. 

§  1248.  The  court,  jury,  or  referee  must  hear  such  legal 
testimony  as  may  he  offered  by  any  of  the  parties  to  the 
proceedings,  and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein; 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  as- 
sessed; 

2.  If  the  proi)erty  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  damages  which  will  ac- 
crue to  the  portion  not  sought  to  be  condemned,  by  rea- 
sou  of  its  severance  from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  tlie 
manner  proposed  by  the  plaintiff; 

3.  Separately,  howmucli  the  portion  not  sought  to  be 
coudcmned,  and  each  estate  or  interest  therein,  will  be 
benelited,  if  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  beneHt  shall 
bo  equal  to  the  damages  assessed  under  subdivision  two, 
the  owner  of  the  parcel  shall  be  allowed  no  compensation 
except  the  value  of  the  portion  taken;  but  if  the  benefit 
shall  be  less  than  the  damages,  so  assessed,  the  former 
shall  be  deducted  from  the  latter,  and  the  remainder  shall 
be  the  only  damages  allowed  in  addition  to  the  value; 

4.  If  the  property  sought  to  be  condemned  be  for  a  rail- 
road, the  cost  of  good  and  sufficient  fences  along  tlie  line 
of  such  railroad,  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad; 

5.  As  far  as  practicable,  compensation  must  be  assessed 

for  each  source  of  damages  separately. 

Conrt—flu(lings,  when  improper,  50  CaL  505:  Judgment,  vacating,  32 
Cal.  53U,  6o6. 

Jar7— trial  by,  not  essential.  16  Cal.  248;  19  Cal.  679;  but  see  Const 
Cal.  ait.  1 ,  sec.  14 :  findings  of,  not  to  be  disregarded.  50  Cal.  505. 

Roferoe^report  of  commissioners,  setting  aside,  new  trial,  etc.,  19 
CaL  248;  32  Cat.  630, 558;  35  CaL  247. 021 ;  49  CaL  396:  UOt  to  pass  OU  iiUe> 
etc.,  22  Cal.  434 ;  2^  Cal.  112. 


4S7  HacDOEKT  DOMAor.  §§  Xa49-5«^ 

BvsiJymBioJr  1.  Value  of  the  propertr—sQC.  1249;  35  Cal»  247;  4$ 
Cal.  85;  47  Cal.  615;  iiCM.  139. 

SUBDIVISIOT7  2.  Soverance,  damages  frozn-41  Col.  256;  50  Cal.  M. 

SXTBDIYISION  3.  Benefits— 31  Cal.  867;  33  CaL  530;  41  Cal.  S56;  46 

cai.&5. 

BxTBOiyTSioir  4.  Fences— 6  Cal.  74;  33  Cal.  330. 

SuBDivisioK  5.  Assessing  compensation  separately— 48  Cal.  566. 

§  1249.  For  the  purpose  of  assesslD^  compensation 
and  damages,  the  right  thereto  shall  he  deemed  to  have 
accrueil  at  the  date  of  the  summons,  and  its  actual  value, 
at  that  date,  shall  be  the  measure  of  compensation  for  all 
proi>erty  to  be  actually  taken*  and  the  basis  of  damages 
to  property  not  actually  taken  but  injuriously  affected, 
in  all  eases  where  such  damages  are  allowed  as  provided 
in  section  twelve  huudred  and  forty-eight.  If  an  order 
bo  made  letting  the  plain tiif  into  possession,  as  provided 
iu  section  twelve  hundred  and  fiity-four,  the  compensa- 
tion and  damages  awarded  sliall  draw  lawful  interest 
from  the  date  of  such  order.  No  improvements  put  upon 
the  property,  subsequent  to  the  date  of  the  service  ol 
summons  shall  be  included  in  the  assessment  of  compen- 
satiou  or  damages. 

Oompensation-ou  condeinatlon:  generally,  3  Cal.  69;  4  Cal.  414;  14 
Cnl.  lUii;  UiCixl.  153,243:  18  Cal.  229:  19  Cal.  47;  23  Cal.  251,  434;  23  Cal. 
STi;  24  Cal.  427;  27  Cal.  171,613;  28  Cal.  345,  6ii2{  31  Cal.  315,  406;  83  CaU 
241. 5U0. 

Damagos-owben  not  special,  50  CaL  90. 

§  1250.  If  the  title  attempted  to  be  acquired  is  found 
to  bo  defective  from  any  cause,  the  plaintiff  may  again 
institute  proceedings  to  acquire  the  same,  as  in  this  title 
prescribed. 

§  1251.  The  plaintiff  must,  within  thirty  days  after 
final  judgment,  pay  the  sum  of  money  assessed ;  but  may, 
at  tho  time  of  or  before  payment,  elect  to  build  the  fences 
and  cattle  guards,  and  if  he  so  elect,  shall  execute  to  the 
defendant  a  bond,  with  sureties  to  bo  approved  by  the 
court  iu  double  the  assessed  cost  of  the  same,  to  build 
such  fences  and  cattle  guards  within  eighteen  mouths 
from  the  time  the  railroad  is  built  on' the  land  taken,  and 
if  such  bond  be  given,  need  not  pay  the  cost  of  such 
fences  and  cattle  guards.  In  an  action  on  such  bond,  the 
plaintiff  may  recover  reasonable  attorney's  fees. 

§  1252.  Payment  may  be  made  to  the  defendants  en- 
titled thereto,  or  the  money  may  be  deposited  in  court 
for  the  deiendants,  and  bo  distributed  to  those  entitled 
thereto.    If  the  money  be  not  so  paid  or  deposited,  the 
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defendants  may  have  execution  as  In  ciyil  ctutes,  and  if 
the  money  cannot  be  made  on  execution,  the  court,  upon 
a  showing  to  that  effect,  must  set  aside  and  annul  the  en- 
tire proceedings,  and  restore  possession  of  tlie  property  to 
the  aefendant,  if  possession  has  been  taken  by  the  plaint- 
iff. 
Payment  made— to  whom,  6  Cal.  639. 

§  1253.  When  payments  have  been  made,  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  required 
by  the  last  two  sections,  the  court  must  make  a  linal 
order  of  condemnation,  which  must  describe  the  prox)erty 
condemned »  and  the  purposes  of  such  condemnation.  A 
copy  of  the  order  must  be  filed  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  property  described 
therein  shall  vest  in  the  plaintiff  for  the  purposes  thei;piu 
specified. 

§  1254.  At  any  time  after  trial  and  judgment  entered, 
or  pending  an  appeal  from  the  judgment  to  the  Supreme 
Court,  whenever  the  plaintiff  shall  have  paid  into  court, 
for  the  defendant,  the  full  amount  of  the  judgment,  and 
such  further  sum  as  may  be  required  by  the  court  as  a 
fund  to  pay  any  further  damages  aud  costs  that  may  be 
recovered  in  said  proceeding,  as  well  as  all  damages  that 
may  be  sustained  oy  the  defendant,  if,  for  any  cause,  the 
property  shall  not  be  finally  taken  for  public  use,  tho  Supe- 
rior Court  in  which  the  proceeding  was  tried  may,  upon 
notice  of  not  less  than  ten  days,  authorize  the  ]>laintiiT,  if 
already  in  possession,  to  continue  therein,  aud,  if  nut, 
then  to  take  possession  of  and  use  tho  property  during 
tho  pendency  of  and  until  tho  final  conclusion  of  tho  liti- 
gation, and  may,  if  necessary,  stay  all  actions  and  pro- 
ceedings against  the  plaintiff  on  account  thereof.  Tlio 
defendant,  who  is  entitled  to  the  money  paid  into  court 
for  him  upon  any  judgment,  shall  bo  entitled  to  demand 
and  receive  the  same  at  any  time  thereafter  upon  obtain- 
ing an  order  therefor  from  the  court.  It  shall  be  the  <luty 
of  the  court,  or  a  judge  thereof,  upon  application  licing 
made  by  such  defendant,  to  order  and  direct  that  the 
money  so  paid  into  court  for  him  be  delivered  to  him  upon 
his  filing  a  satisfaction  of  the  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to 
the  action  or  proceeding,  except  as  to  the  amount  of  dam- 
ages that  he  may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted.  A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such 
defendant  of  all  defenses  interposed  by  him,  except* 
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ine  bis  claim  for  greater  compensation.  In  Mcer- 
taming  the  amount  to  be  paid  into  court,  the  court 
shall  take  care  that  the  same  be  safficient  and  adequate. 
The  payment  of  the  money  in  court,  as  hereinbefore 
provided  for,  shall  not  discharge  the  plaintiff  from  lia- 
bility to  keep  the  said  fund  full  and  without  diminution; 
but  such  money  shall  be  and  remain,  as  to  all  accidents, 
defalcations,  or  other  contingencies,  (as  between  the 
paities  to  the  proceedings)  at  the  risk  of  the  plaintiff,  and 
shall  so  remain  until  the  amount  of  the  com])ensation  or 
dcomages  is  iinally  settled  by  judicial  determmation,  and 
until  the  court  awards  the  money,  or  such  part  thereof  as 
shall  be  determined  upon,  to  the  defendant,  and  until  he 
is  authorized  or  required  by  rule  of  court  to  take  it.  If, 
for  any  reason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted,  or  withdrawn,  through  no  fault  of 
the  defendant,  the  court  shall  require  the  plaintiff  to 
make  and  keep  the  sum  good  at  all  times  until  the  litiga- 
tion is  finally  Drought  to  an  end,  and  until  paid  over  or 
made  payable  to  the  defendant  by  order  of  court,  as  above 
provided ;  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodian  of  the  money,  and 
shall  be  liable  to  the  plaintiff  upon  his  official  bond  for 
the  same,  or  any  part  thereof,  in  case  it  be  for  any  reason 
lost  or  otherwise  abstracted  or  withdrawn.  The  court 
may  order  the  money  to  be  deposited  in  the  State  treas- 
ury, and  in  such  case  it  shall  be  the  duty  of  the  State 
treasurer  to  receive  all  such  moneys,  duly  receipt  for  and 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on 
his  books  as  a  condemnation  fund  for  such  purpose,  and 
for  such  duty  ho  shall  be  liable  to  the  plaintiff  upon  his 
olficial  bond.  The  State  treasurer  shall  pay  out  such 
money  so  deposited  in  such  manner  and  at  such  times  as 
the  court  or  a  judge  thereof  may,  bv  order  or  decree, 
direct.  In  all  cases  where  a  new  trial  has  been  granted 
upon  the  application  of  the  defendant,  and  he  has  failed 
upon  such  trial  to  obtain  greater  compensation  than  was 
allowed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
shall  be  taxed  against  him.  [In  effect  April  26tii,  1880.] 
Oompensation  before  possession— required  by  Const.  1879,  see 
Const.  Cal.  art.  l.sec.  14,  and  Lamb  v.  Schottler,  March  17th,  1880.5 
Pac.0.  L.  J.  140:  previous  accordant  rulluKS,  4  Cal.  IIG;  7  Cal.  121,677: 
9  Cal.  595;  12  Cal.  600:  13  Col.  306;  14  Cal.  106;  29  Cal.  112;  44  Cal.  62:  47 
Cal.  617:  .M)  Cal.  284:  51  Cal.26(>;  61  Cal.  203:  contra,  Zi  Cal.  633:  section 
before  1878,  provldinff  for  security  as  compensation,  held  unconstlta> 
tionalin63Cal.20S. 

§  1255.  Costs  may  be  allowed  or  not,  and  if  allowed, 
may  be  apportioned  between  the  parties  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  court. 
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§  1256.  Except  as  otlierwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  tbe  proceedings  men- 
tioned in  this  title. 

Adjournments— do  not  cUvest  Jurisdiction,  27  CaL  171. 
Vacating  incidental  orders— in  eminent  domain,  17  CaL  70. 
Jury— to  pasa  on  need  of  taking,  50  Cal.  505. 

§  1257.  The  provisions  of  part  two  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  excej^t  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  title,  apply  to  thu 
proceedings  mentioned  in  this  title;  promded,  that  upon 
the  payment  of  the  sum  of  money  assessed,  and  upon  the 
execution  of  the  bond  to  build  the  fcuces  and  cattle- 
guards,  as  provided  in  section  twelve  hundred  and  fifty- 
one,  the  plaintiff  shall  be  entitled  to  enter  iuto,  improve, 
and  hold  possession  of  the  i)roperty  sought  to  be  con- 
demned, (if  not  already  in  possession,  as  provided  in  sec- 
tion twelve  hundred  and  iiity-four)  and  devote  the  same 
to  the  public  use  in  question;  and  no  motion  for  new 
trial  or  appeal  shall,  after  such  payment  and  filing  of 
such  bond,  as  aforesaid,  in  any  manner  retard  the  con- 
templated improvement.  Any  money  which  shall  have 
been  deposited,  as  provided  m  section  twelve  hundred 
and  fifty-four,  may  be  applied  to  the  payment  of  the 
money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  1878.] 

New  trials— see  Bbfkbxb,  report  of  commissiouors,  setting  aside, 
etc.,  under  sec.  1248». 

Appeal— from  proceedings  for  condenmatlon  of  laud,  29  CaL  113;  49 
Cal.  139. 

§  1258.  With  relation  to  the  acts  passed  at  the  present 
session  of  the  Legislature,  this  title  must  be  construed  in 
the  same  manner  as  if  this  Code  had  been  passed  on  the 
last  day  of  this  session,  and  from  and  after  the  timo  this 
Code  takes  effect,  all  laws  of  this  State  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  bad  in  the  exercise  of  the  ])owers  of 
eminent  domain  must  conform  to  the  provisions  of  this 
title. 

§  1259;  Title  seven  of  part  three  of  the  Code  of  Ciril 
Procedure  of  the  State  of  Calif omia  (this  title)  shall  be  in 
force  and  effect  from  and  after  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two. 

Section  added— by  Act  of  April  1st,  1872;  same  applies  to  remaintog 
lections  of  this  title. 
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§  1260.  From  nnd  after  the  time  this  title  takes  effect, 
it  must  be  construed  ia  the  same  maimer  aa  it  would  be 
were  sections  four  and  seventeen  of  this  Code  in  force 
and  effect. 

.  §  1261.  No  proceeding  to  enforce  the  right  of  eminent 
domain  oommonced  before  this  title  takes  effect,  is  affect- 
ed by  the  provisions  of  this  title. 

§  X262.  Until  the  first  day  of  January,  one  thousand 
eiglit  hundred  and  seventy-three,  at  twelve  o'clock  noon, 
the  provisions  of  sections  twelve  hundred  and  iifty-six 
and  twelve  hundred  and  Afty^seven  of  this  title  are  sua- 
pended ;  and  until  then,  except  as  otherwise  i)rovided  in 
this  title,  tlie  rules  of  pleading  and  practice  iu  civil  ac- 
tions now  in  force  in  this  State  are  applicable  to  the  pro- 
ceedings mentioned  in  this  title,  and  constitute  the  rules 
of  pleading  and  iiractice  therein. 

§  1263.  Nothing  in  this  Code  must  be  construed  to 
abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes. 


TITLE  Vni. 

OF  ESCHBATED  ESTATES. 

S  1269.  Hanner  of  commencing  proceedings  relative  to  escheated  es> 
tates 

11270.   Receiver  of  rents  and  profits  may  be  appointed. 
1271.   Appearance,  pleadings,  and  trial. 
1272.   Proceedings  uy  persons  claiming  escheated  estates. 

§  1269.  When  the  attorney-general  is  informed  that 
any  real  estate  has  escheated  to  this  State,  he  must  Ale 
an  information  in  behalf  of  the  State  in  the  Superior  Coui*t 
of  tlie  county  in  which  such  estate,  or  any  part  thereof, 
is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  nernon  last  seized,  the  name  of  the  occupant 
and  person  ouiiming  such  estate,  if  known,  and  the  tacts 
and  circumstances  in  consequence  of  which  the  estate  is 
claimed  to  have  escheated,  with  an  allegation  that,  by 
reason  thereof,  the  State  of  California  has  right  by  law  to 
such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  tlie  time  allowed  by  law  in  civil 
actions:  and  the  court  must  make  an  order  setting  forth 
briedy  the  contents  of  the  information,  and  requiring  all 
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persons  interested  in  the  estate  to  appear  and  show  cause, 
if  nny  they  have,  within  forty  days  from  the  date  of  the* 
order,  why  the  same  should  not  vest  in  tliis  State;  which 
order  must  l>e  published  for  at  least  one  month  from  the 
date  thereof,  in  a  newspaper  published  in  the  county,  if 
one  be  published  therein,  anti  in  case  no  newspaper  is 
published  in  tlie  county,  in  some  other  newspaper  in. this 
btate.    [In  cilect  April  IGth,  1880.] 

nnclaimod  realt/— of  non-resldeiit  aliens,  escheats  to  State,  CItO 
Code,  sec.  672;  A  Cal.  373;  13  Gal.  159;  My.  P.  Rep.  19. 

Non-resident  aliens— rigbts  generally,  2  Gal.S58;  9  Gal.  373,  381;  C 
CaL  250;  13  Cal.  150;  13  CalTlSO;  18  Cat  217;  26  Cal.  455;  32  CaL  376. 

§  1270.  The  court,  upon  the  information  being  tiled, 
and  upon  the  application  of  the  attorney-general,  either 
before  or  after  answer,  upon  notice  to  the  party  claiming 
such  estate  if  known,  may,  upon  sufficient  cause  therefor 
being  shown,  appoint  a  receiver  to  take  charge  and  re- 
ceive the  rents  and  profits  of  the  same  until  tlie  title  to 
such  real  estate  is  finally  settled. 

Appoint  a  receiver— see  generally,  sees.  064-M9. 

§  1271.  All  persons  named  in  the  information  may 
appear  and  answer,  and  may  traverse  or  deny  the  facts 
stated  in  the  information,  the  title  of  the  State  to  lands  ami 
tenements  therein  mentioned,  at  any  time  before  the  time 
for  answering  expires,  and  any  other  person  claiming  an 
interest  in  such  estate  may  appear  and  be  made  a  defend- 
ant, and  bv  motion  for  that  purpose  in  open  court  within 
the  time  allowed  for  answermg;  and  if  no  person  appears 
and  answers  within  the  time,  then  judgment  must  be  ren- 
dered, that  the  State  be  seized  of  the  lands  and  tenements 
in  such  information  claimed.  But  if  any  person  appear 
and  deny  the  title  set  up  by  the  State,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issue  of  fact 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actions. 
If,  after  the  issues  are  tried,  it  appears  from  the  facts 
found  or  admitted  that  the  State  has  good  title  to  the 
land  and  tenements  in  the  information  mentioned,  or  any 
part  thereof,  judgment  must  be  rendered  that  the  State 
De  seized  thereof,  and  recover  costs  of  suit  against  the  de* 
fendants.  In  any  judgment  rendered,  or  that  has  here- 
tofore  been  rendered  by  any  court  of  competent  jurisdic* 
tioU)  escheating  real  property  to  the  State,  on  motion  of 
the  attorney-general,  the  court  shall  make  an  order  that 
said  real  property  be  sold  by  the  sheriff  of  the  county 
where  the  same  i^  situate,  at  public  sale,  for  gold  coin, 
after  giving  such  notice  of  the  time  and  place  of  sale  as 
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may  be  pTeseribed  by  the  court  in  the  said  order;  that  the- 
sheriff  »nal\,  within  live  days  after  snch  sale,  make  a  re* 
port  thereof  to  the  court,  and  upon  the  hearing  of  said: 
report,  the  court  may  examine  the  said  report  and  wit- 
nesses in  relation  to  the  same,  and  if  the  proceedini^  were* 
unfair,  or  the  sum  bid  disproportionate  to  the  value,  and* 
if  it  appear  that  a  sum  exceeuiug  snch  bid  at  least  ten  per- 
cent., exclustTe  of  the  expense  of  a  new  sale,  may  be  ob-- 
tained,  the  court  may  vacate  the  sale,  and  direct  another* 
sale  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken  < 
place.   If  an  offer  of  ten  per  cent,  more  in  amouut  than  that  • 
named  in  the  repcHrt  be  made  to  the  court  in  writing,  by  a^ 
responsible  person,  the  oonrt  may,  in  its  discretion,  ac- 
cept such  ofirer,  and  confirm  the  sale  to  such  person,  or  orr 
deranewsale.    If  it  appears  to  the  court  that  the  sale 
was  legally  made,  and  fairly  conducted,  and  that  the  sumi 
bid  is  not  disproportionate  to  the  value  of  the  property 
sold,  and  that  a  greater  sum  than  ten  per  cent.,  exclusive 
of  the  expense  oz  a  new  sale,  cannot  be  obtained,  or  if  the 
increased  bid  above  mentioned  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  the  sheriff,  in  the  name  of  the  State,  to  exe- 
cute to  purchaser  or  purchasers  a  conveyance  of  said  prop- 
erty sold;  and  said  conveyance  shall  vest  in  the  purcnaser 
or  purchasers  all  the  right  and  title  of  the  State  therein,  and 
the  sheriff  shall,  out  of  the  proceeds  of  such  sale,  pay  the 
cost  of  said  proceedings  incurred  on  behalf  of'  the  State, 
including  the  expenses  of  making  such  sale,  and  also  an 
attorney  s  fee,  if  additional  counsel  was  employed  in  said 
proceedings,  to  be  fixed  by  the  court,  not  exceeding  ten^ 
per  cent,  on  the  amount  of  such  sale,  and  the  residue- 
thereof  shall  be  paid  by  said  sheriff  into  the  State  treas- 
ury.   [In  effect  March  2nd,  1881.] 

nrooe^dingt— appearance,  see.  1014  and  note;  answer,  see.  437  and 
notes;  Jndgiuent,  sees.  M5,  (MM,  and  notes;  trial,  sees.  eoo-GlS;  Issue  of 
fact,  sees.  W0»  592;  costs,  sec.  1021  et  seq, 

§  1272.  Within  twenty  years  after  judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  mav  file  a  petition  in  the  Supe- 
rior Court  of  the  County  of  Sacramento,  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof. 
A  copy  of  such  petition  must  be  served  on  the  attorney- 
general  at  least  twenty  days  before  the  liearing  of  the  pe- 
tition, wlio  must  answer  the  same;  and  tho  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  be  determined  that  such  person  is  entitled  to  the 
CODK  Civ.  Pboo.— 87. 
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'property,  or  the  proceeds  tliereof ,  it  most  order  the  prop- 
•erty.  if  it  has  not  been  Bold,  to  be  delivered  to  him,  or  if 
it  has  been  sold  and  the  proceeds  paid  into  the  State 
'treasury,  then  it  must  order  the  controller  to  draw  his 
'warrant  on  the  treasury  for  the  payment  of  the  same,  but 
without  interest  or  cost  to  the  State,  a  copy  of  which  or- 
•der,  under  the  seal  of  the  court,  shall  be  a  sufficient 
•voucher  for  drawius  such  warrant.  All  persons  who  fail 
'to  appear  and  file  their  j)etitions  within  toe  time  limited 
•are  forever  barted;  savmg,  however,  to  infants,  married 
women,  and  persons  of  unsound  mind,  or  persons  beyond 
'the  limits  of  the  United  States,  the  right  to  appear  and 
ifile  their  petitions  at  any  time  within  the  time  limited,  or 
are-  years  after  their  respective  disabilities  cease,  [in 
effect  April  16th,  1880.] 

Von-residaat  aliens— unclaimed  realty  of,  and  rtj^ta  generaUy,  eee. 
IIMB,  notes. 
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TITLE  DC. 

OF  CHANaS  OF  NAMB8. 

I  1279.  Jurisdiction. 

;  1276.  Application  for  change  of  name,  how  made. 

!   1277.  l*ubllcatlon  of  petlttun  f or. 

!   1278.  Hearing  of  application  and  remomtnuice. 

'   1278.  Betumoy  coonty  clerk. 

§  1275.  Applications  for  change  of  names  must  be 
heard  and  determined  by  the  Superior  Courts.  [lu  effect 
April  23d,  18«0.] 

§  1276.  All  applications  for  change  of  names  must  b« 
made  to  the  Superior  Court  of  the  county  where  the  per- 
son whose  name  is  proposed  to  be  changed  resides,  by  pe- 
tition, signed  by  such  person;  and  if  such  person  is  under 
twenty-one  years  of  age,  if  a  male,  and  under  the  age  of 
ei£(hteen  years,  if  a  female,  by  one  of  the  parents,  if  living, 
or  if  both  be  dead,  then  by  the  guardian ;  and  if  there  be  no 
g[uardian,  then  by  some  near  relative  or  friend.  The  pe- 
tition must  specify  the  place  of  birth  and  residence  of 
such  person,  his  or  her  present  name,  the  name  proposed, 
and  toe  reason  for  such  change  of  name ;  and  must,  if  the 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence.  Any  religious,  benevolent,  liter- 
ary, scientilic,  or  other  corporation,  or  any  corporation 
bearing  or  having  for  its  name,  or  using  or  being  known 
by  the  name  of,  any  benevolent  or  charitable  order  or  so- 
ciety, may,  by  petition,  apply  to  the  Superior  Court  of 
the  county  in  which  its  articles  of  incorporation  were  orig^ 
inaMyJUedj  or  in  which  the  property  of  such  incorporation 
is  situated,  for  a  change  of  it-s  corporate  name.  Such  pe- 
tition must  be  signed  hy  a  mttjority  of  the  Directors  or  Trus- 
tees of  the  corporation,  and  must  specify  the  date  of  the 
formation  of  tfie  corporation,  its  present  name,  the  name 
proposed,  and  the  reason  for  such  change  of  name.  Upon 
nling  such  petition  on  behalf  of  such  corporation,  the 
same  proceedings  shall  be  had  as  upon  applications  for 
changes  of  names  of  natural  persons,  and  no  banking  cor- 
poration hereafter  organized  shall  adopt  or  use  the  name 
of  any  friendly  association.     [In  effect  March  12th,  1885.] 

§  1277.  A  copy  of  such  petition  must  be  published  for 
four  successive  weeks,  in  some  newspaper  printed  in  the 
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•county,  if  a  newspaper  be  printed  therein,  bat  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  peti- 
tion must  be  posted  at  three  of  the  most  public  places  in 
the  county  for  a  like  period,  and  proofs  must  be  made  of 
■such  publication  before  the  petition  can  be  considered. 

§  1278w  Such  application  must  be  heard  at  such  time 
>as  the  court  may  ap]X)int,  and  objections  may  be  tiled  by 
•any  person  who  can,  in  such  objections,  show  to  the  court 
;gooa  reason  against  such  cliange  of  name.  On  the  bear- 
ding, tlie  court  may  examine  on  oatli  anv  of  the  petition- 
•ers,  remonstrants,  or  other  persons,  touching  the  applica- 
tion, and  may  make  an  order  changing  the  name,  or  dis- 
missing tlie  application,  as  to  the  court  may  seem  right 
Aud  proper.    X^Q  effect  April  23rd,  1880.] 

§  1279.  Each  county  clerk  shall,  annoally,  in  the 
month  of  January,  make  a  return  to  the  office  of  the  Seo- 
Tetary  of  State  of  all  changes  of  names  made  in  the  Su- 
]>ei-ior('Ourtof  his  county  under  this  title.  Such  return 
t^linll  show  the  date  of  the  decree  of  the  court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
be  published  in  a  tabular  form  %vith  the  statutes  first  puli> 
lished  thereafter.    Lin  effect  April  23rd,  1880.] 
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TITLB  X 

OF  ARBITRATIONS. 

1281.  "Wliat  may  be  rabmltted  to  arbitration,  and  when. 

12S2.  SutodMlon  to  arbitration  to  bo  in  writiug. 

1383.  Submlsoion  may  be  entered  as  an  order  of  the  comt.  Beyoc» 

tlon. 
1284.  Powers  of  arbitrators. 
12tNk  ICaiJorlty  of  avbitiators  may  determine  any  question.   They 

muss  be  sworu 

1286.  Award  to  be  in  writing.  When  Judgment  to  be  entered. 

1287.  Award  may  be  vacated  in  certain  cases. 
126S.  Court  may.  ou  motion,  modify  or  correct  the  award. 
1289.  Decisiou,  on  motion,  subject  to  appeal,  but  not  the  Judgment 

entered  l>efore  niotiuu. 
f  1290t.  If  submission  be  revoked  and  an  action  brought,  what  to  bo 
recovered. 

§  1281.  Pernons  capable  of  contraotinff  may  Rubmit  to 
arbitratiuii  any  controversy  wiiicli  might  be  the  subject  of 
a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qualitication  does 
not  incluilo  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property. 

Arbitration— statute  construed,  4  CaL  1, 209. 

Submission  to  arbitration>-<liscontlnnance  of  cause  by,  I  Cal.  45: 
eonclasive  effect  of,  'd  CiU.  43 ;  by  partner,  A  Cal.  34d. 

OontroTorsy  actlpnable—else  no  basis  for  submission,  52  CaL  IJSO. 

Title  to  real  property— question  of,  21  Cal.  317;  42  Cal.  47-');  52  CaL 
159:  partition,  23  Cal.  275. 

§  1282.  The  submission  to  arbitration  must  be  in 
wi'iting,  and  may  be  to  one  or  more  persons. 

Submission  in  writing-^penalty  In,  23  Cal.  275:  stipulation  against 
api)eal.  2  Cal.  74 ;  when  award  authorbsed  by, 21  CaL  817 :  distinguished 
from  reference,  4  Cal.  1. 

One  or  more  pertona-^thrsfrarbltratori,  majority  acting,  sec.  1285; 
also  sec.  1053. 

§  1283.  It  may  be  stipulated  in  the  submission  that  it 
be  entered  as  an  ordCr  of  the  Superior  Court,  for  which 
purpose  it  must  be  filed  with  the  clerk  of  the  countv 
■where  the  parties,  or  one  of  them,  reside.  The  clerk 
niust  thereupon  enter  iu  his  register  of  actions  a  note  of 
tlie  submission,  with  the  names  of  the  parties,  the  names 
of  the  arbitrators,  the  date  of  the  submission,  when  filed, 
and  the  time  limited  by  the  submission,  if  any,  within 
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which  tho  awiud  mnst  be  made.  When  bo  entered,  the 
submission  cannot  be  revoked  without  the  consent  of 
both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced 
by  the  court  in  the  same  manner  as  a  judgment.  If  tlie 
submission  is  not  made  an  order  of  the  court,  it  may  bo 
revoked  at  any  time  before  the  award  is  made.  [In  effect 
AprU  15th,  18»0.] 

Order  of  court— submission  made,  by  stipulation,  14  GaL  990;  90  Cat 
218;  42  Cal.  125 :  but  court  must  have  JurLMUCtipn,  0  Cal.  142. 

-Register  of  actions— generally,  sec  1052:  entry  and  authority,  80 
CaL21d:43CaL393. 

§  1284.  Arbitrators  have  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  irom  time  to  time,  to  admin« 
ister  oaths  to  witnesses,  to  hear  the  allegations  and  evi- 
dence of  the  parties,  and  to  make  an  award  thereon. 

Umpire  before  hearing— 23  Gal.  365. 

Make  an  award  thereon— time  governed  by  submission,  30  Cal.  218. 

§  1285.  All  the  arbitrators  must  meet  and  act  together 
during  the  investigation;  but  when  met,  a  majority  may 
determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths, 
faithful  Iv  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties  in  relation  to  the  matters  in 
controversy,  and  to  xuake  a  just  award  according  to  their 
understanding. 

Majority  acting— eec.  1058. 

Just  award— when  set  aside  for  illegality,  2  CaL  74. 

§  1286.  The  award  must  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  delivered  to  tho 
parties.  When  the  submission  is  made  an  order  of  the 
court,  the  award  must  be  tiled  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  live 
days  from  the  iiling  oi  the  award,  upon  the  application  of 
a  party,  and  on  filing  an  affidavit,  snowing  that  notice  of 
filmg  the  award  has  oeen  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  nas  been 
served,  the  award  must  be  entered  by  the  clerk  in  the 
judgment  book,  and  thereupon  has  the  effect  of  a  judg* 
ment. 

Award,  extent  of— 7  CaL  813;  12  CaL  331;  87  CaL  197. 

Delivered  to  the  parties— afterward,  no  change  or  correction,  2  CA 
122;  7  CaL 312;  23  Cal.  365. 

After  five  dairs— on  filing  affidavit,  31  Cal.  128. 
.  Sntering  judgment  on  award— 1  CaL  45;  4  CaL  8;  14  CaL  890u 
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§  1287.  The  court,  on  motion,  may  vacate  the  award 
npoD  either  of  the  following  groands,  and  may  order  a 
new  hearing  before  the  same  arbitrators,  or  not,  in  Ita 
discretion :    . 

1.  Tliat  it  was  procured  by  cormption  or  fraud; 

2.  Til  at  the  arbitrators  were  ^allty  of  misconduct,  or 
committed  gross  error  in  refusmg,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dence, or  otherwise  acted  improperly,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitteo, 
to  consider  a  part  of  the  matters  submitted  to  them;  or 
that  the  awaru  is  indefinite,  or  cannot  be  iierformed. 

Award  ooscloslTe— exce^  m  stated  In  lection,  1  CaL  45;  and  Me 

SCaL431. 

Vacatinf  award,  croimds  for— Sabd.  1,  fhuid.  mtstaike,  or  accident, 
ft  Cal.  74. 123;  4  CaL  122. 205;  14  Cal.  S90.  Sabd.  2,  misconduct. 4  Cal.  205; 
ai  Cal.  128:  contrary  to  law  and  evidence.  14  Cal.  890.  Subd.  8,  In  ex- 
eess  nf  powers, 21-CaL  817 :  Indefinite,  2  Ud.  809;  U  CaL  881;  14  CaL  880; 

§  1288.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears : 

1.  That  there  was  a  miscalculation  in  figures  upon 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  property  therein ;  * 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted; 

3.  AVhen  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  oeen  a  verdict,  or  the  imper* 
fection  disregarded. 

Modifying  or  oozrooting  award— SoIkL  2,  partially  good,  2  CaL  74; 
9CaL142. 

§  1289.  The  decision  upon  the  motion  Is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a  ciril  action;  but  the  judgment  entered  be- 
fore a  motion  made  cannot  be  subject  to  appeal. 

Motion  to  vaoate  or  modify  award— flees.  1287, 1288;  88  Gal.  286. 

Appealable  ordera-flee.  038  and  notes. 

§  1290.  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  sustained  in  preparing 
for  and  attending  the  arbitration. 


TTTLB  XI. 

Of  Proeeodings  in  Probate  Court. 

Chap.  I.    Of  jurisdiction.    §§  1294-1295. 

II.    Of  the  probate  of  wills.    §§  129B-1346. 
III.    Of  executors  and  administrators,  tbeir  l<»tf  era, 
bonds,  remoyalsi  and  suspensions.    §§  i;i49. 
1440. 
rv.    Of  the  inventory  and  collection  of  the  effects 

of  decedents.    §§  1443-1401. 
V.    Of  the  provisions  for  support  of.  family,  ami  of 

the  homestead.    §§  1464- 1486. 
YI.    Of  claims  against  the  estate.    §§  1400-1513. 
YII.    Of  sales  and  conveyance  of  property  to  d^ 
cedents.    §§  151()-1576. 
Ym.    Of  the  powers  and  duties  of  executors  and  ad- 
ministrators, and  of  the  managemeut  of 
estates.    §§  1581-1591. 
IX.    Of  the  conveyance  of  real  estate  by  executors 
and  administrators  in  certain  cases.      §§ 
1597-1607. 
X.    Of  accounts  rendered  by  executors  and  adiuin* 
istrators,  and  of  the  payukent  of  debts.     §§ 
1612-1653. 
XL    Of  the  partition,  distribution,  and  final  settle- 
ment of  estates.    §§  l(;5d-1698. 
XH*    Of  orders,  decrees,  process,  minutes,  records, 

and  appeals.    §§1704-1:22. 
XnL    Of  publie  admiUistrator.    §§  1726-174a 
XIY.    Ol  goaxdian  and  ward.    §§1747-1809. 
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CHAPTER  I. 

OP  JURisDicnoir. 

11391.  Jurisdiction  of  Probitf  e  Court  o^er  the  ettttte*  when  ezntelMd. 
129ft.  When  JurlBdietloii  deoided  by  first  ftppUcation. 

§  1294.  Wills  must  \>e  proved^  and  letten  testament- 
ary or  of  administiation  granted: 

1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  tho 
State; 

,  3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  .decedent  having  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the^decedent  not  being  a  resident  of  the  State,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  iirst  made. 

I^bate  mattenMnrisdlction  of  Superior  Courts  In,  sec.  76,8ubd.  4( 
of  f  (H'uier  Probate  Courts,  see  under  Supebsbdkd  Courts,  sec.  76». 

S^Divisioir  1.  County  of  decedent's  residence-*?  Cal.  215;  10 
Cal.  110;  17  CaL  238;  24  CaL  182;  Estate  of  Tlttel,  My.  P.  Sep.  97;  228, 
237. 

suvoivisioir  6.  Ooonty  where  appUoallMi- first  made*-«ee  seo. 
120ft> 

§  1295.  Wlien  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  State,  and  not 
having  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  non-resident,  and  dying  within  the  State, 
and  not  leaving  estate  in  the  county  where  he  died,  the 
Superior  Court  of  that  county  in  which  application  is  lirst 
made,  for  letters  testamentary  or  of  administration,  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 
[In  effect  April  16th,  1830.] 

Oonnty  where  applicatioa  flxtt  mads^-cottrt  of , has  coidusiTe  Juris* 
diction,  15  CaL  220. 
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CKAPTEB  n. 
OF  THB  FROBATB  OF  WILLS. 

Art.  I.  Petitioh,  Notios,  aitd  Pboov. 

n.    COVTBSTinO  F&OBATJH  0¥  WILL. 
IIL    PBOBATIB  OV  FORKION  WILLS. 

rv.  GoNTBSTisa  Will  avtes  Fbobats. 
y.  PsoBATB  OP  Lost  ob  Dbstbotied  Will. 
YL  pbobatb  of  MmrouPATiva  Wills. 

ABTICLE  L 
PlBTITIOH,  NOTIOB,  AHD  PBOOV. 

1266.  Giutodifm  of  win  to  deliver  same,  to  whom.  Peultjr. 
rJ99.  Who  may  petition  for  probate  of  wUL 
.1300.  Contents  of  petition. 
1301.  When  oxecntor  forfeits  right  to  letters, 
f  1802.  Will  to  accompauy  petition,  or  its  presentation  prayed  for  aikd 
bow  enforced.  a 

11303.  Notice  of  petition  for  probate,  how  Riven.  ^ 

1304.  Heirs  and  named  executors  to  be  notified,  how. 
180ft.  Petition  may  be  presented  to  Judge  at  chambers,  and  what 
Jiulge  may  do. 
i  130S.  Hearing  proof  of  will  after  proof  of  senrloe  of  notice. 
f  1307.  Who  may  appear  and  contest  the  wUL 
I  1306.  Probate,  when  no  contest. 
1 1309.  Olographlo  wills. 

g  129&  Every  costodian  of  a  will,  within  thirty  days 
after  receipt  of  Information  that  the  maker  thereof  i» 
dead,  must  deliver  the  same  to  the  Superior  Court  liaviug 
jurisaiction  of  the  estate,  or  to  the  executor  named 
therein.  A  failure  to  comply  with  the  provisions  of  tliis 
section  makes  the  person  tailing  responsible  for  all  dam- 
ages sustained  by  any  one  injured  thereby.  [In  effect 
April  IGth,  1880.] 

Delivery  of  will  by  onstodlan— Jurisdictional  signlflcanoe  of  pro* 
vision,  22  Cal.  397. 

§  1299  Any  executor,  devisee,  or  legatee  named  in  any 
will,  or  any  other  person  interested  in  the  estate,  may,  at 
any  time  after  the  death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the  will  proved,  whether 
the  same  be  in  writing,  in  his  possession  or  not,  or  is  lost 
or  destro^red,  or  beyond  the  jurisdiction  of  the  State,  or  a' 
nuncupative  will. 

Petition— not  essential  to  Jurisdiction,  22  CaL89B:  presomptloosL 
where  mlsshig,  22  CaLftL  .-*-—. 
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§  1300L  A  petition  for  the  probate  of  a  wiU  niURt  ithow: 

1.  TUe  jurisdictional  facts; 
•  2.  Whetlier  the  person  named  as  executor  consents  to 
act,  or  renounces  bis  right  td  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner; 

4.  Tne  probable  value  and  character  of  the  property  of 
the  estate; 

6.  The  name  of  the  person  for  whom  letters  testament- 
ftiy  are  prayed. 

No  defect  of  form,  or  in  the  statement  of  jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
vrill.    [In  effect  July  1st,  1874.] 

Petition  for  probate  of  wHl— 

SUBDivisioir  1.  JcuiBdiotioaal  iiau>ts— 10  Csl.  110,  and  see  note 
infra,  * 

Simnmsioir  S.  Retidenoe— us  a  jurladictional  reanlrement,  Hy. 
P.  Kep.  88, 228, 237;  19  Cal.  188;  28  GaL  3D7. 

Jnrisdictlonal  facts  existing— absence  or  defect  of  petition  Imma* 
terial,22Cal.61,897. 

§  1301.  If  the  person  named  in  a  will  as  executor,  for 
thirty  days  after  he  has  knowledge  of  the  death  of  the 
testator,  and  that  lie  is  named  as  executor,  fails  to  peti- 
tion the  proper  court  for  the  probate  of  the  will,  and  that 
letters  testamentary  be  issued  to  him,  he  may  be  held  to 
have  renounced  his  right  to  letters,  and  the  court  may 
appoint  any  other  competent  person  administrator,  unless 
good  cause  for  delay  is  shown. 

Failure  of  ezeoutor  to  petition— does  not  affect  jurisdiction,  22  OaL 
89ft. 

§  1302.  If  it  is  alleged  in  any  petition  that  any  will  is 
in  the  possession  of  a  third  person,  and  the  court  is  satis- 
lied  that  the  allegation  is  correct,  an  order  must  be  issued 
and  served  upon  the  person  having  possession  of  the  will, 
requiring  him  to  produce  it  at  a  time  named  in  the  order. 
If  lie  lias  possession  of  the  will,  and  neglects  or  refuses  to 
produce  it  in  obedience  to  the  order,  he  may,  by  warrant 
irom  the  court,  be  committed  to  the  jail  of  the  county, 
and  be  kept  in  close  continement  until  ne  produces  it. 

Probate  orders  and  citations-i-Becs.  1704-1711. 

Imprisonment  until  order  obefed-Hsec.  1219. 

§  1303.  When  the  petition  is  filed  and  the  will  pro* 
duced,  the  clerk  of  the  court  must  set  the  petition  for 
hearins  by  the  court  upon  some  day  not  less  than  ten  nor 
more  tnan  thirty  days  from  the  production  of  the  will. 
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Notice  of  the  liearing  shall  be  giyen  by  such  clerk  by  pii1>- 
lishing  the  same  in  a  newspaper  of  the  county;  if  tliere  ia 
none,  then  by  three  written  or  printed  notices  posted  at 
three  of  the  most  pablio  places  in  the  eounty.  If  the  notice 
Is  published  in  a  weekly  newspaper,  it  must  appear  therein 
on  at  least  three  difterent  days  of  publication;  andtf  in  a 
newspaper  published  oftener  than  once  a  week,  it  shall 
be  so  published  that  there  mast  be  at  least  ten  days  from 
the  iirst  to  the  last  day  of  publication,  both  tlie  first  and 
the  last  day  being  inelndea.  If  the  notice  is  by  BOBtinn:, 
it  must  be  given  at  least  ten  days  before  the  hearing 
[Approyed  March  3rd,  1881.] 

Prodnotian  of  willwinitlates  ^l^I8dletloa,  7SL  CsL  S9B. 

Order  directing  pnblication-^partleulsrlty  of,  61  CaL  IM. 

Pablication  of  notice— sec.  1705;  39  €8i.  850:  Trhere  defectire.  pro- 
ceeUlnffs  vacated,  M^rF.R^pk7ds  lurder.  f or,  naad  notdlnct  tiumi^r 
of  Imertioiis*  51  CaL  146. 

§  1304.  Copies  of  the  notice  of- the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  neurs  of  t  ho 
testator  resident  in  the  State,  at  their  places  of  residence, 
if  known  to  the  petitioner,  and  deposited  in  the  post" 
office,  with  the  iK>stage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  be  not 
known,  the  copies  of  notice  may  be  addressed  to  tlieta, 
and  deposited  m  the  post^-office  at  the  county  seat  of  tlio 
county  where  the  proceedings  are  pending.  A  copy  of  tlie 
same  notice  must  m  like  manner  be  miiiled  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to 
any  person  named  as  coexecutor  not  petitioniut;,  if  their 
places  of  residence  be  known.  Proof  of  mailing  tho 
copies  of  the  notice  must  be  made  at  the  hearing.  I  Vr- 
Bonal  service  of  copies  of  the  notice  at  least  teu  da.rs 
before  the  day  of  hearing  is  equivalent  to  mailing.  [Ln 
effect  July  1st,  1874.1 

Notice  to  heirS'-reoord  must  show,  44  CaL  MB;  My.  P.  Rep.  130. 

Notice  to  ooeseontox^residence  must  appear,  51  Gal.  146. 

Oitation  not  Mnred«-eflect  of,  on  Jnrlsdictloa,  U  CaL  103. 

§  1305.  A  judge  of  the  Superior  Court  may  at  any 
time  receive  petitions  for  the  probate  of  wills,  and  make 
and  issue  all  necessary  orders  and  writs,  to  enforce  the 
production  of  wills,  and  the  attendance  of  witnesses,  and 
may  appoint  special  sessions  of  his  court  for  hearing  peti- 
tions, trials  of  issue,  and  admitting  wills  to  probate.  [In 
effect  April  16th,  I860.] 
-  Probate  powers  at  ohambers— flee.  IM. 
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Probate  orders  and  procepaea  80c.  1704  et  teq. 
Special  aesaiona— terms  f onnerly»  see  sec.  73fi, 

§  1306.  At  the  time  appointed  for  the  hearing,  or  the 
time  to  which  the  hearing  may  have  been  postponed,  the 
conrt,  unless  the  parties  appear,  must  require  proof  that 
the  notice  has  been  given,  which  being  made,  the  court 
must  hear  testimony  in  proof  of  the  wilL  [In  effect  July 
1st,  1874.] 

Time  appointed  for  tiie  hearing^-22  CbI.  61. 

.  Proof  of  notice^to  bein  of  estate*  ft  CaL  70;  49  CaL  MO;  My.  P.  Rep. 
130. 

Testimony  In  proof  of  the  will-sees.  1900*  laOO,  WS,  1310. 

§  1307.  Any  person  interested  may  appear  and  con« 
test  the  will.  Devisees,  legatees,  or  heirs  of  an  estate 
may  contest  the  will  through  their  guardians,  or  attorneys 
appointed  by  themselves  or  by  the  court  for  that  purpose; 
but  a  contest  made  by  an  attorney  appointed  by  the 
court  does  not  bar  a  contest  after  probate  by  the  party  so 
xepresented,  if  commenced  within  the  time  provided  in 
article  four  of  this  chapter;  nor  does  the  non-appointment 
of  an  attorney  by  the  court  of  itself  invalidate  the  probate 
of  a  will.    [In  effect  July  Ist,  1874.] 

Oontest— eec  1312  et  teq,:  acquiescence  as  bar,  6  CaL  IM. 

Goardiana-secs.  372, 373,  I747-18(K). 

Attomey8«-generally*  sees.  275-290. 

Attomeyappointedbytheconrt— Hec.  1718;  My.P.  Rop.6:  Estate  of 
Cnnnlngbam,  No.  6590,  from  the  Ueocb.  March  lltli,  1880.  5  Pac.  C.  L. 
W.613. 

§  1308L  If  no  person  appears  to  contest  the  probate  of 
a  will,  the  court  may  admit  it  to  probatoon  the  testimony 
of  one  of  tlie-  aubscribing  witnesses  only,  if  he  testiiics 
that  the  will  was  executed  in  all  particulars  as  required 
by  law,  and  that  the  testator  was  of  sound  mind  at  the 
time  of  its  execution. 

Admitting  to  probate-fWhere  contest,  sees.  1314. 1817, 1818:  eondtv 
iiveness  of,  sec.  1908,  subd.  1 ;  20  Gal.  233;  22  CaL  72. 
.  Will  waa,ejGeoBted"-proef  <it  execution  of  writing,  sec.  1940. 

§  1309.  An  olograpliic  will  may  be  proved  in  the  same 
manner  that  other  private  writings  azB  proved. 
Olographic  wUlr^etgnatare  to.  Hy.  P.  Bep.  9, 79, 140. 
PriTate  writings,  how  proved*-sec.  1940. 

CODB  Civ.  Fboo.— 88. 
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ABTICLE  n. 

Ck)irrs8TiKO  Pbobats  of  Wills. 

1913.  Contestant  to  file  groimcls  of  contest,  and  petitioner  to  rcp^* 
1S19.  How  lory  obtalncu  and  trial  hod. 
1314.  Verdict  of  tlio  Jury.  Jad;^ent.   Appeal. 
131A.  Witnesses,  wbo  and  bow  many  to  oe  examined.    Proof  of 
handwriting  admitted,  when. 

!1116.  Testimony  reduced  to  Avrlting  for  ftttnre  evidence. 
1317.  If  proved,  ceitiflcato  to  be  attached. 
1318.  Will  and  proof  to  be  filed  and  recorded. 

§  1312.  If  any  one  appears  to  contest  tbe  will,  he  most 
file  written  grounds  of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner  and  other  residents  of 
tbe  county  interested  in  the  estate,  any  one  ot  more  of 
whom  may  demur  thereto  upon  any  of  the  grouuds  vl  de- 
murrer provided  for  in  part  two,  title  si^,  chapter  three  of 
this  Code.  If  the  demurrer  is  sustained,  the  court  must 
allow  the  contestant  a  reasonable  time,  not  exceeding  tnn 
days,  within  which  to  amend  his  written  opposition.  If 
tlK3  demurrer  is  overruled,  the  petitioner  and  othm-s inter- 
ested may  jointly  or  separately  answer thu  contestant's 
grounds,  traversing  or  otherwise  obviating  or  avoiding 
the  objections.    Any  issues  of  fact  thus  raised,  involvings 

1.  The  competency  of  the  decedent  to  make  a  last  will 
and  testament; 

2.  The  freedom  of  tbe  decedent  at  the  time  of  tbe  exe- 
cution of  the  will  from  duress,  menace,  fraud,  or  undue 
influence;  j 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or 

4.  Any  other  questions  substantially  affecting  the  t»- 
lidityof  thewill- 
Must,  on  request  of  either  party  in  writing,  (f^lcd  three 

days  prior  to  the  day  set  for  the  hearing)  be  tried  by  a 
jury.    If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine tho  issues  joined.    On  the  trial,  the  contestant  Is 
plaintiff  and  the  petitioner  is  defendant 
Oontestants— sec*  1307. 

Oontest— before  probate,  does  not  Involve  constmetion  of  will,  # 
Cal.  A99 :  after  probate,  sec.  1327  et  $eq,  /  through  attorney  appointed  by 
the  court,  sec.  1307  and  note. 

Oroonds  of  opposition— 

StTBDivisioir  1.  Ooffipetenoy— Estate  of  Toomes,  April  7th,  UBI* 
5  Pac.  C.  L.  J.  286;  My.  P.  Bep.  12,  ISA. 

StnsDivisioir  2.  Undue  influence— 82  CaL  465;  Estate  of  Brooks, 
March  Slst.  1880, 6  Pac.  C.  I..  J.  236;  My.  P.  Bep.  1, 12. SO,  141 ,  143 :  VartetT 
of  grounds,  My.  P.  Bep.  12, 24 :  facts  to  be  suited,  nj.  P.  Bep.  206,  tSk 

SOBDivisios  3.  Bzeontlon-flee  sec  IIIA. 


147  fBOBATB  Of^  WILLS.  ^§1313-1^ 

r  Ctronnds  of  d«iBtinreT--sec8. 430-434 :  specifying,  My.  P.  Bep.  28B. 
Ooatestant  plointtfT— must  open  proofs.  My.  P.  Bep.  73. 

§  1313.  "When  a  jury  is  demanded,  the  Superior  Court 
inust  impannel  a  jury  to  try  the  case,  in  the  manner  pro- 
Tided  for  impannel Infi;  trial  juries  in  courts  of  record;  and 
the  trial  must  be  conducted  in  accordance  with  the  provi- 
sions of  part  two,  title  eight,  chapter  four,  of  this  Code. 
A  trial  by  the  court  must  be  conducted  as  provided  in  part 
two,  title  eight,  chapter  five,  of  this  Code.  [In  effect 
April  IGth,  1880.] 

Trial  Jnries— In  courts  of  record,  summotilnff,  sees.  225>228:  Impan- 
neling,  sees.  216, 247. 

Conduct  of  trial— sec.  (S07n;  sees.  60&-628. 

Ttial  by  the  court— sees.  631-638. 

Transfer  of  prooeeding-secs.  397«  396, 1431-1488;  46  CaL  245. 

g  1314.  The  jury,  after  hearing  the  case,  must  return 
a  si)ecial  verdict  ui)on  the  issues  submitted  to  them  by 
the  court;  upon  which  the  judgment  of  the  court  must  be 
rendered,  either  admitting  the  will  to  probate  or  reject- 
ing it.  In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.  If  the  will  is  admit- 
ted to  probate,  the  judgment,,  will,  and  proofs  must  be' 
recorded. 

Special  verdict— conclusiveness  of,  sec  1317;  84  Cal.  687:  verdict 
generally,  sees.  624*628. 

Judgment  of  the  court— need  not  be  formal,  22  CaL  51. 

Proofs  reduced  to  writing— see  sec  1316. 

§  1315.  If  the  will  is  contested,  all  the  subscribing^ 
witnesses  who  are  present  in  the  county,  and  who  are  oi' 
sound  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis-- 
factorily  shown  to  the  court.  If  none  of  the  subscribing' 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may.  admit  the  testimony  of- 
other  witnesses  to  prove  the  sanity  of  the  testator  and  the 
execution  of  the  will ;  and  as  evidence  of  the  execution  it; 
may  admit  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  or  any  of  them. 

Writings— proof  of  execution,  sec.  1940. 

Witnesses— generally,  sec  1878-1884:  attendance  of,  procuring,  sec. 
1965  et  $eq.    . 

§  1316.  The  testimony  of  each  witness,  reduced  to- 
Writing  and  signed  by  him,  shall  be  good  evidence  in  anv 
subsequent  contests  concerning  the"  validity  of  the  will,  • 
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or  the  sufTlciency  of  the  proof  thereof,  if  the  witness  bo 
dead,  or  has  permuuently  removed  from  this  State. 

§  1317.  If  tlie  court  is  satisfled.  npon  the  proof  taken, 
or  from  the  facts  found  hy  the  jury,  that  the  will  \ras 
duly  execate<l.  and  that  the  tentator  at  the  time  of  its  ex- 
ecution wa.H  uf  Round  and  disposing;  mind,  and  not  acting 
under  duress,  menace,  fraud,  or  undue  influence,  a  certi^ 
icate  of  the  proof  and  the  facts  found,  signed  by  the 
jud^e  and  attestetl  by  the  Heal  of  the  court,  must  be  at^ 
inched  to  the  will.    [In  effect  April  IGth,  1880.] 

Certificate  attached  to  will -directory  merely,  23  Gal.  51. 

Seal  required— eec.  153,  subd.  2. 

§  1318.  Tlie  will,  and  a  certificate  of  the  proof  thereof, 
must  be  tiled  and  recorded  by  the  clerk,  and  the  same, 
when  so  filed  and  recorded,  shall  constitute  part  of  the 
record  in  the  cause  or  proceeding.  All  testimony  shall 
be  filed  by  the  clerk.    [In  effect  April  15th,  1880.] 

Oonstitnte  part  of  record,  etc.— Inserted  by  amdt.  1880. 

ABTICLB  in. 
Pbobatb  of  FoKBioir  Wills. 

il822.  Wills  proved  In  other  States  to  be  recorded^  When  aotd  wherOt 
1323.  Proceedlugs  on  the  production  of  a  foreign  wUL 
1324.  Hearing  proofs  of  probate  of  foreign  wllL 

§  1322.  All  wills  duly  proved  and  allowed  in  any 
ether  of  the  United  States,  or  in  any  foreign  country  or 
State,  may  be  allowed  and  recorded  in  tho  Superior  Court 
of  any  county  in  which  the  testator  shall  have  left  any 
estate.    [In  effect  April  16th,  1880.] 

§  1323.  When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  ex- 
ecutor, or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  letters,  the  same  must  be  filed,  and  the  court 
or  judge  must  appoint  a  time  for  the  hearing;  notice 
whereof  must  be  given  as  hereinbefore  provided  for  an 
original  petition  for  the  probate  of  a  will. 

Foreign  ezecntor^no  extra-territorial  authority,  see  sec.  1913. 

Notice  as  for  an  original  petition— see  sec.  1308ef  «eg.;  sppllcatloii 
of  siieclal  statute,  3:)  Cal.  &50. 

Attorney  for  absent  heir8--sec.  1718. 

§  1324.  If,  on  the  hearing,  it  appears  noon  the  face  of 
the  record  that  the  will  has  been  provecl,  allowed,  and 
admitted  to  probate  in  any  other  of  the  United  States,  or 
in  any  foreign  country,  and  that  it  was  executed  accord- 


440  FBOBATE  OF  WILLS.  fiS  132741 


fng  to  the  law  of  the  place  in  which  the  same  was  made, 
or  in  which  the  testator  was  at  the  time  domiciled,  or  in 
conformity  with  the  laws  of  this  State,  it  must  be  ad- 
mitted to  probate  and  have  the  same  force  and  effect  as  a 
will  first  admitted  to  probate  in  this  State,  and  letters 
testamentary  or  of  administration  issued  thereon. 

Admitted  to  probate— effect  of  Judgment,  22  Cal.  72. 

Letters  testamentory  or  of  administration— sees.  1349-1362. 

ARTICLE  IV. 
CoNTBSTnro  Will  aptbb  Pbobats. 

1327.  The  probate  may  be  contested  within  one  year. 

1328.  Citation  to  be  issued  to  parties  Interested. 

1329.  The  hearing  had  on  proof  of  service. 
1336.  Petitions  to  revoke  probate  of  will  tried  by  jury  or  conrt 

Judgment,  what. 
S  1331.  On  revocation  of  probate,  powers  of  executor,  etc.,  ceafte,  but 

not  liable  for  acts  in  good  faith. 
i  1332.  Costs  and  expenses,  by  whom  paid, 
f  1333.  Probate,  when  conclusive.    One  year  after  removal  of  dlsi^ 

bility  given  to  infants  and  others. 

§  1327.  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year 
after  such  probate,  contest  the  same  or  the  validity  of  the 
will.  For  that  purpose  he  must  file  in  the  court  in  which 
the  will  was  proved,  a  petition  in  writing,  containing  his 
allegations  against  the  validity  of  the  wUl  or  against  the 
sufficiency  of  the  proof,  and  praying  that  the  probate  may 
be  revoked. 

Within  one  year  after  probate— Estate  of  Cunningham,  My.  P.  Rep. 
214 1  or  appeal,  5  Pac.  0.  L.  J.  615 ;  My.  P.  Rep.  255 :  if  no  conte&t.  probate 
conclusive,  sec.  1333. 

Distribution  proper  before  end  of  year— 51  Cal.  SB8;  52  Cal.  94. 
Attorney  appointed  by  the  conrt— powers  as  to  proceedings  for  re? 
Tocatlon,  My.  P.  Rep.  6, 75. 

Petition  for  revocation— My.  P.  Rep.  250:  allegations  against  valid- 
ity  of  will,  see  sec.  1312.  ■ 

§  1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  the  executors  of  the  will,  or  to  the  administra- 
tors with  the  will  annexed,  and  to  all  the  legatees  and 
devisees  mentioned  in  the  will,  and  heirs  residinci:  in  the 
8tate,  so  far  as  known  to  the  petitioner;  or  to  their  guard- 
ians, if  any  of  them  are  minors;  or  to  their  personal 
representatives,  if  any  of  them  are  dead;  requiring  them 
to  appear  before  the  court  on  some  day  of  a  regular  term, 
therein  specified,  to  show  cause  why  the  probate  of  the 
will  should  not  be  revoked.    [In  effect  July  Ist,  1874.  J 

Citation— «ee  sees.  1707-1711. 
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Gaardians-«ec.  1723;  sec.  1747  et  *eq. 
Regular  term— abolition  of  terms,  sec.  TZn, 

§  1329.  At  the  time  appointed  for  showing  cause,  or  at 
any  time  to  which  the  hearing  is  postponed,  personal  serv- 
ice of  the  citations  having  l)een  made  ujion  any  persons 
named  therein,  the  court  must  proceed  to  try  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  original  con- 
test of  a  will. 

Proof  of  notice— see  sec.  1306. 

Try  the  issaes  joined— «ee  sec.  I3I2;  Estate  of  Cnnn Ingham,  BCarcIi 
nth,  18U0. 5  Pac.  €.  L.  J.  51ft. 

§  1330.  In  all  cases  of  petitions  to  revoke  the  prol>ate 
of  a  will,  wherein  the  original  probate  was  granted  with- 
out  a  contest,  on  written  demand  of  either  party,  filed 
three  days  prior  to  the  hearing,  a  trial  by  jury  must  be 
had  as  in  cases  of  the  contest  of  an  original  i>etition  to 
admit  a  will  to  probate.  If,  upon  hearing  the  proofs  of 
the  parties,  the  jury  shall  lind,  or  if  no  jury  is  had,  tbo 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufHciently  proved  to  be  the  last  will  of 
the  testator,  the  probate  must  be  annulled  and  revoked. 

Jury— trial  by,  sees.  1313, 1314. 

§  1331.  Upon  the  revocation  being  made,  the  powers 
of  the  executor  or  administrator  witn  the  will  annexed 
must  cease;  but  such  executor  or  administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  tb« 
revocation. 

Acts  before  revooatlony  valid— see.  1128. 

§  1332.  The  fees  and  expenses  mnst  be  paid  by  the 
partjr  contesting  the  validity  or  probate  of  the  will,  if  the 
will  in  probate  is  confirmed.  If  the  probate  is  revoketl, 
the  costB  must  be  paid  by  the  party  who  resisted  tfae 
revocation,  or  out  of  the  property  of  the  decedent,  as  the 
court  directs. 

Oosts  of  contest— costs  generally,  sec.  1021  a  uq. 

§  1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and 
persons  of  unsound  mind,  a  like  period  of  one  year  after 
their  respective  disabilities  are  removed.  [In  effect  July 
1st,  1874.  J 

OonclnsivenesB  of  probate— sec.  1908,  subd.  1  and  notes;  90  ral.2aa. 

>  Oovertare  not  a  disability— My.  P.  Bep.  19. 

Di^tribntion  need  not  be  postponed— for  those  under  disability. 
e2Cal.94.  *^    *^  • 
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ABTICLE  y. 
PBOSATB  OVLOBT  OB  DISTBOTSD  YTtLL, 

1838.  Proof  of  loet  or  destroyed  will  to  bo  taken. 

1339.  Must  have  been  iu  existence  at  tlmo  of  death. 

1340.  To  be  certlfled,  recorded,  and  letters  thereon  ffrantcxl. 

1341.  Court  to  restrain  Injurious  nets  of  executors  or  admlnlstimton 

during  proceedings  to  prove  lost  wUl. 


§  1338.  Whenever  any  will  is  lost  or  destroyed,  the 
Superior  Goart  must  take  proof  of  the  execution  and 
'validity  thereof,  and  ostablisli  tlie  same;  notice  to  all  per- 
sons interested  beiujif  lirst  Riven,  as  prescribed  in  regard 
to  proofs  of  will»  in  other  cases.  AH  the  testimony  given 
-must  be  reduced  to  wrirtng,  and  signed  by  the  witnesses. 
[In  effect  April  16th,  1880.] 

Notice  as  to  all  persona  interested— sees.  1303, 1304:  by  citation, 
.sees.  1707-1711 :  service  of  papers*  sec.  lulO  et  seq, 

§  1333.  No  will  shall  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been  in  existence 
^t  the  time  of  the  death  of  the  testator,  or  is  shown  to 
liave  been  fraudulently  destroyed  in  the  lifetime  of  the 
testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

§  1340.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the 
judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certilicate  must  be  filed  and  recorded  as  otlier  wills  are 
^led  and  recorded,  and  letters  testamentary  or  of  admin- 
istration, with  the  will  annexed,  must  be  issued  thereon 
in  the  same  manner  as  upou  wills  produced  and  duly 
proved.  The  testimony  must  be  reduced  to  writing, 
signed,  certified,  and  liled  as  in  other  cases,  and  shall 
Lave  the  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen.  [In  effect  April 
lOth,  1880  ] 

Oertificato— sec.  1317. 

liStters  testamentary,  etc— sect.  1349-1382. 

§  1341.  If,  before  or  during  the  pendency  of  an  ap[)li* 
cation  to  prove  a  lost  or  destroyed  will,  letters  of  admin- 
istration are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  ma  v  restrain  the  administrators  or 
executors  so  appointed  from  any  acts  or  proceedings 
which  would  be  injurious  to  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will. 


J 
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▲BTIGLE  YL 
TR9  PBOBATB  OT  NUVOUPATITB  WILLS. 

!1344.  KoncnpatlTe  wills,  when  unci  how  admitted  to  probate. 
134S.  Additional  requirements  in  probate  of  nuncnpative  wills. 
1346.  Contests  and  appointments  to  conform  to  pro  visions  as  to  other 
wills. 

§  1344.  Knncupatiye  \rills  may  at  any  time,  within 
six  months  after  the  testamentary  words  are  8|)oken  by 
the  decedent,  be  admitted  to  probate,  on  petition  ana 
notice  as  provided  in  article  one,  chapter  two,  of  this 
title.  The  petition,  in  addition  to  tlie  jurisdictional  facts, 
must  allege  that  the  testamentary  words  ur  the  sui»stance 
thereof  were  reduced  to  writing  within  thirty  daj's  after 
they  were  spoken,  which  writing  must  accomx>auy  the 
petition. 

Nancnpative  wills— Ohril  Code,  sees.  1289-1291:  mider  Mesdcaa 
system,  1  Cal.  488. 

Petition  and  notioe^-eeos.  1296-1309. 

§  1345.  The  Superior  Court  must  not  receive  or  onter- 
tain  a  petition  for  the  probate  of  a  nuncupativo  will  until 
the  lapse  of  ten  days  from  the  death  of  tlio  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  tes- 
tamentary words  are,  or  tlieir  substance  is.  reduced  to 
wriiingand  liletl  with  the  petition,  nor  until  tho  surviv- 
ing husband  or  wife,  (if  any)  and  all  other  persons  resl* 
dent  iu  the  State  or  county  interested  in  the  estate,  are 
Botitled  as  liereiubefore  provided.  [In  effect  April  IGtb, 
188U.] 

NotifTlng  persons  interested—see  sec.  I333n. 

§  1346.  Contests  of  the  probate  of  nuncupative  wills, 
and  appointments  of  executors  and  administrators  of  the 
estate  (levised  thereby,  must  bo  had.  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  the  probate  of  writ- 
ten  wills. 
Fr-'bato  contests— sec.  1312  et  seg.;  sec.  1327  et*eq. 
Contesting  appointment  of  eseootors,  etc.— sees.  1351, 1374. 
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CHAPTER  m 

OF  BXBGtTTORS  AND   ADMINISTRATORS, 

THT8TR  LBTTBRS,  BONDS,  REMOVALS, 

AND  SI7SPBNSI0NS. 

ABT.  L    LXTTVRB  TBSTAIIXR^TART  AKD  OV  ADMtVlRTBATIOir, 

WITH  THB  Will  Asvvxxo,  how  and  to  whom 

IB8UBD. 

n.  Form  of  Letters. 

ni.    IETTER8  OP  ADMIinSTRATIOir,  TO   WHOM    AWD    THB 

Order  iir  which  Thet  are  Graitted. 

lY.    PETITION  AND   CONTEST  V0&  LETTERS,  AND    ACTIOV 

m  T>  V  R  WOTf 

V.  Revocation'  of  Letters  and  Proobbdinos  tuerb- 

FOR. 

Yl.  Oaths  and  Bonds  of  Ezboutors  and  aduinistra- 

tors. 
YII.  Special  adhinistratobs  and  tbxib  Powers  and 

^ Duties. 

-   Vm.  Wills  Found  After  Letters  of  Administration 
Granted. 
IX.   Disqualification  of  Judobs  and  Transfers  o9 
Administration. 

X.    BBMOVALS  AND  SUSPENSIONS  IN  GBBTAIN  CASBS. 

ARTICLE  L 

I* 

I«ETTBRS  TBPTAMBNTARY  and  of  ADMINISTRATION,  WITH  TBS 

Will  Annexed,  how  and  to  Whom  Issued. 

r40.  To  whom  letters  on  proTOd  will  to  iamie. 

13d0.  AMio  nro  Incompetent  as  executors  or  Admlnlstimtors.  Letters 

with  will  annexed  to  issue,  when. 
ISM.  Intereste<l  parties  may  fllo  objections. 
13&2.  Umnarrled  woman  cxecntrix  or  odmlnlstnitrlz  mariTlnjr,  her 

authority  reases.   Married  woman  named  may  l>e  execu> 

trix,  but  not  administratrix. 
]3>')3.  Executor  of  an  executor. 
ISM.  Letters  of  administration  d^ranta  minortmate, 
ISSft.  Acts  of  a  i>ortion  of  executors  vall<1. 
ISA.  Aathoritv  of  administrators  with  will  aimexed.  Letters,  how 

Issued. 

§  1349.  Tlie  court  admitting  a  will  to  probate,  after 
tlie  samo  is  proved  and  allowed,  must  issue  letters 
tbereon  to  the  person<)  name  1  therein  as  executors  who 
are  competent  to  discbargo  the  trust,  who  must  appear 
and  qualify,  unless  objection  is  made  as  i)rovided  iu  sec- 
tion thirteen  hundred  and  tifty-one. 

Letters  testamemasrf— form  of,  sec.  1360:  wlieii  not  ordered  to  l8sue« 
K  Cal.  75 :  issuaa  to  persons  not  authorised,  are  void,  02  GAL  08* 


S§  1350-4    EXECUTORS  AKD  ADMINISTBATOBfl*  45l 

Qualification  of  ezecntors— sees.  1387-1407:  powers  before  ClTll 
Code,  sec.  1373. 

§  1350.  No  person  is  competent  to  serve  as  executor 
wiio,  at  the  time  the  will  is  admitted  to  probate,  is: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

a.  Adjudged  by  the  court  incompetent  to  execute  tihe 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  the  solo  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
nud  r|ualify,  letters  of  administration,  with  tiie  will  an- 
nexed, must  bu  issued  as  designated  and  provided  for  the 
grant  of  letters  iu  cases  of  intestacy.  £Apx>roved  April 
1st,  1878.] 

Incompetent  to  senre  as  ezecntors— suM.  1,  minor,  see  see.  1354: 
subd.  3,  want  of  Integrity,  My.  P.  Rep.  117. 
Some  of  ezccntors  unable  to  act— sec.  1354. 
Marriage— OS  affecting  competency,  sec.  1352. 
Letters  of  administration  with  will  annexed— sec.  1896. 

S  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  tbem,  anci  thefl^ 
sections  must  be  heard  and  determined  by  the  cour^  a 
petition  may,  at  the  same  time,  be  illed  for  letters  of  9.^ 
ministration  with  the  will  annexed.  "j^ 

Letters  of  administration  with  wiU  annexed— sec.  1356. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  in  every  respect  as  Skfemme  sole. 

Unmarried  woman— appointed  executrix,  marries,  18  CaL  29:  9p» 

plication  to  widow,  42  Cal.  4i)2. 

Married  woman— not  to  be  administratrix,  sec  1370. 

§  1353.  No  executor  of  an  executor  shall,  as  sucb,  be 
authorized  to  administer  on  the  estate  of  the  lirst  testator,, 
but  on  the  doath  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left  unadmlnistered,^ 
must  be  issued. 

Executor  of  an  executor— claim  cannot  be  presented  to,  53  CaL  638. . 

Letters  of  administration  with  will  annexed— sec.  1356. 

^  1354.  Where  a  person  absent  from  the  State,  or  a" 
minor,  is  named  executor— if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  U»v^ 
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Jetters  testamentary  and  administer  the  estate  until  th« 
return  of  the  abnentee  or  the  majority  of  tlie  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted ;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  tne  return  of  the  absent  execu* 
tor,  or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  When  all  the  execntors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the  trust,  r<3- 
quireu  by  tiie  will,  as  effectually  for  every  puriioso  as  if  all 
were  appointed  and  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shnll 
be  efTectual,  if  the  other  is  altsent  from  the  state,  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he 
lias  given  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Remainder  of  exeontors  aottng-^where  some  incapacitated,  etc., 
sec.  142ft. 

Ooezecntor  not  acting— not  entitled  to  show  of  oommlsslons,  24 
CaMlp. 

Joint  antbority— sec  IS. 

Anthorit7  of  execnton— before  qualifying,  dvll  Code,  see.  137S:  be* 
fore  letters  revoked,  sec.  1428 1  poweis,  eto^  generally,  sec.  lAdl  et  teg.t 
.iemovals,  etc.,  sec.  1436  et  seq. 

§  1356.  Administrators  with  the  wUl  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 
Anthority  of  exeontors-sec.  lUSn. 

Administrators  with  the  will  annexed— eame  power  as  executor, 
as  CaL  4»}:  may  maintain  conversion,  29  CaL  607. 

ABTICLB  n. 

FOBK  09  LBTTBBS. 

11360.  F^mii  of  letters  testamentary. 
1361.  Form  of  letters  of  administration  with  the  wm  annexed. 
1362.  Form  of  letters  of  administration. 

.  §  1360.  Letters  testamentaiy  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  C.  D.,  who  is  named  therein  as  snch,  is 

hereby  apj^ointed  executor.  Witness,  G.  H.,  clerk  of  the 
Superior  Court  of  the  county,  or  city  and  county,  of—, 

with  the  seal  of  the  Court  affixed,  the day  of  — — ,  a. 

B.  18—.    (Seal.)    By  order  of  the  Court.    G.  H.,  clerk. 
[In  effect  April  16th,  1880.] 
Seal— required,  sec.  83,  sabd.  2:  of  CknirtB,  genenUy,  sees.  147-153. 

§  1361.    Letters  of  administration,  with  the  will  aixr 
nexed,  must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  Is  Itereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the] county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
mav  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  G.  H.,  clerk  of   the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  with  the 

seal  of  the  Court  affixed,  the^t —  day  of  — — ■,  A.  D.  18 — ^. 
(Seal.)  By  order  of  the  Court.  G.  H.,  clerk.  [In  effect 
April  16th,  1880.] 

See-*sec.  1360ii. 

§  1362.    Letters  of  administration  must  be  s{gn< 
the  Clerk,  under  the  seal  of  the  Court,  and  substautl 
In  the  following  form:  State  of  California,  county.^ 

city  and  county»  of .    C.  D.  is  hereby  appohited  al 

ministrator  of  the  estate  of  A.  B.,  deceased.  (Seal. )  W'i^ 
ness,  G.  H.,  clerk  of  the  Superior  Court  of  the  county, 

or  city  and  county,  of ,  with  the  seal  thereof  affixed, 

the  —. —  day  of ,  a.  d.  18—.    By  order  of  the  Court, 

G.  H.,  clerk,    [In  effect  April  16th,  1880.] 

See— sec  1360n. 

ARTICLE  in. 

Letters  of  Admintstratioit,  to  Whom  Ain>  the  Order  lu 

wuicu  they  are  Granted. 

S  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

5  1366,  Preference  of  persons  equally  entitled. 

%  1367.  In  discretion  of  Court  to  appoint  administrator,  when* 

S  1360.  When  minor  entitled.  Who  appointed  administrator. 

S  1369.  Who  are  incompetent  to  act  as  adminlstratoxs. 

S  1370  Harried  woman  not  to  be  administratrijc 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing intestate  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 


4C7  BXBCDTOBa  iin>  uomnsiBiToiw.  S5 1366-7 

tbeieof;  and  tbey  are,  TupectiTely,  entitled  theistolmtlia 
following  order; 

L  The  anrvivlDK  hnsliand  or  wife,  or  Bomo  competont 
penon  wliom  lia  or  sbe  tony  reqaest  to  liave  appointed; 

2.  The  chlldreu; 

3.  The  fnther  oi  motlier; 

4.  Tlta  brothecs; 

5.  The  eisten: 

e.  Tlie  granilcliildreD; 

7.  The  next  of  kin  entitled  to  shaia  in  tha  distrlbntlon 
of  the  estate; 

8.  TLe  public  admliilBttator; 
i>.  The  otedltora; 

10.  Ad?  person  legally  competent. 

If  tlie  decedent  was  a  member  of  a  partnerabip  at  t1i« 
tinie  of  hla  decease,  the  survivins  partner  must  la  no  case 
be  appointed  admlnUtrator  of  liia  eatste.  [AppioTed 
April  iBt,  187a] 

SMtlott  not  appUcBbls— loadmlDlstiBtoT  With  Win  uuiexed,  tnCaL 
Ma.  " 

_Pcr*oiii  •iitlt1<d_to  t^aHaiMm^^lAl.BitrPirlna^iiiaiidaritl/i: 
gblla  amalDUMtM',  ttj.  F.  Ba 

■ultll  reiatlwiai  Hf.  P.  Bep.  SH. 
JaLHi  ttlapteil  ■Ml.  nomloM  of, 
'.  P.  Re*.  lATanbd.  4,  BratbaW 

«  pretemd  (a  rredUor,  Ur.  P. 

e.  PatHt  adaHnislralor,  tirton 
eS  to  nninliiee  »[  dintrilnilPa,  H 
r  tioinlnea  ol  iioii'TOklent  uxetnt 
1  to  iiomliiBO  ot  lulnrlcii  1011,117. 

SntKl.  m.^flaMAn-pci'mu.  rfr, 
i  ot  bivUier,  cuiuiKStoit.  IB  C^ 

n.  tbonnh  brother  kino.  IS  Cal.  M. 


and  relatives  of  the  whole  to  those  of  tha  half  blood. 
367.  Wben  there  are  several  persona  eqnally 
to  the  admlniatratinn,  the  court  may  graut  lettci 
r  luure  uf  thorn;  and  when  a  creditor  la  claimint 


S  1367.  When  there  are  several  persona  eqnally  e 
tied  to  the  admlniatratinn,  the  court  may  graut  lettcra 

iditiir,  giant  letters  to  any  other  peison  legally 


aay  graut  le 

._ reditor  la  claim  iBK 

lellerB,  the  court  miiy.  in  Its  discretion,  at  the  reqiieat  of 


competent. 
Appolntinc  MM  or  more  admlnlBtraton-'Sliiffle  adminlttrttor.  39 


CoDB  Civ.  Pboc— M>. 
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§  1369.  If  any  peison  entitled  to  adzainiatraticm  is.  a 
miuor,  letters  must  be  granted  to  bis  or  her  guardian,  or 
any  other  person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court. 
Guardian  of  minor— sees.  372, 873,  and  notes;  aecs.  1747. 17S9« 
Persons  entitled  to  administer— aec  1365,  and  notOt 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majority; 

2.  Not  a  bona  fide  resident  of  the  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  ezeeate  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integri^.  [Approved 
AlirillBt,  1«78:] 

Persons  incompetent  to  administer— JTo  dUetetionf  to  ezelnde,  23 
Cal.  47&  SiilMl.  1,  Afinor,  sec.  1368.  SuIkL  2,  ITotfresident,  nominee  of, 
irhen  preferred.  My.  P.  Bep.  179,  Subd.  4,  WaiU  </  tmderHmt»dutff,2i 
Cal.47«. 

P  1370.  A  married  woman  must  not  be  appointed  ad- 
mmistratrix.  When  an  unmarried  woman. appointed 
administratrix  marries,  her  authority  is  extinguished. 

[Amendment  approved  Fiebruary  13th,  1872.  —  §  66. 
Wlien  any  unmarried  woman  who  shall  have  beeid^p- 
pointed  administratrix,  shall  marry,  her  marriage  sli'ail 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 

Manied  woman  as  eicecntriz— sec  1852. 

ABTICLB  lY. 
PBTITIOV  rOB  LBTTXBSfASn  AOTIOV  THSSSOV. 

1871.  Applications,  how  made. 
1373.  Wlien  granted. 

1373.  Notice  of  application. 

1374.  CoQtestluff  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice. 

1377.  Grant  to  any  applicant. 

S  1378.  What  proofs  must  be  made  before  granting  letters  of  adminls* 

tratfon. 
S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  most 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  c^rk  of  the  court,  stating  the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  agea, 
and  residence  of  the  heirs  of  the  decedent,  and  the  Taluk 
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ftod  character  of  tbe  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of   administration  and  subsequent 

J  proceedings  are  not  roid  on  account  of  such  want  of 
urisdictional  averments. 

Stating  the  Jnrisdiotional  facts— as  to  rlgbt  to'  administer,  28  CaL 
182:  resluence  of  decedent,  7  Gal.  215;  17  Gal.  233;  19  Cal.  188. 
Value  of  the  propert7— held  not  Jurisdictional  fact,  28  Gal.  182. 

Jttriadiotion  of  the  case— where  not  sufficient  tMSis  for.  My.  P.  Bep. 
208. 

Proceedings  not  void—for  want  of  Jurisdlcti<Hial  avennentSf  83  Gal. 

§  1372.  Letters  of  administration  may  be  granted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con* 
tinned  or  postponed.    [In  effect  April  IGth,  1880.J 

§  1373.  AVhen  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  cleric  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  held,  containing  the  name  of  the  de« 
cedent,  the  name  of  tl)e  applicant,  and  the  time  at  which 
tUq  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  IGth, 
1880.] 

Posting  notices— compare,  sec.  130S. 

§  1374;  Any  person  interested  may  contest  the  peti- 
tion, b5^  filing  written  opposition  thereto,  on  the  ground 
of  the  incompetency  of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  most 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  tlie  court  must  hear  the  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1369. 

Assert  his  own  rights— persons  entitled  to  administer,  see.  136S. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
liear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  conclusive  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  137S:  testimony  admissible,  7  Gal.  215. 

Order  the  issuance  of  latters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tlie  minntes  of  the  court,  that 
the  required  proof  was  made  and  notice  given,  shall  be 
conclusive  evidence  of  tlie  fact  of  such  notice. 

Sntry  in  the  minutes— when  Insufficient,  7  CaL  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  tliough  it  appears  that  there  are  other  ner- 
Biuis  having  better  rights  to  the  administration,  wnen 
such  perHons  fail  to  appear  and  claim  the  issuing  of  letters 
to  themselves. 

Other  persons  havizig  better  rights-may  procure  revocation,  see 

sees.  13Sa-138({. 

Failure  to  appear,  etc.— 49  waiver  of  risbt,  16  CaL  161. 

§  1378w  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concerning^ 
the  time,  place,  and  manner  of  his  deatli,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will, 
anil  may  compel  any  person  to  attend  as  a  witness  for 
thut  purpose. 

Place  of  residence— of  allesred  intestate,  testimony  admissible,  7 

Cai.^ia. 

Witness— compelUiig  attendaace  of,  sec.  1965  et  uq.t  creditor  may 
be.  My.  P.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
sumo,  at  tlie  written  request  of  the  person  entitled,  tiled 
in  the  court.  \Vhen  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  t^ken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  he 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

Section  applicable— only  where  racancy,  25  CaL  585. 

Discretion  of  the  court— where  will,  My.  P.  Bep.  181. 

Request  of  person  entitled— party  appointed  at.  My.  P.  Bep.  85, 185; 
16  Cal.  161;  28  CaL  186:  but  when  public  administrator  preferred,  see 
63  Cal.  243. 

Proof  of  identity— Affidavits,  sees.  2009-2015:  depositions  out  of  the 
State,  sees.  2024-2028:  prima  faeie  evidence,  sec.  1838. 
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ABTICXBV. 
BBTOOAtlOV  09  LZTTEBS  AND  PBOCSXDnrOB  THSBXFOB. 

1 1S88.  Berocatlon  of  letters  of  admtnlstratloii. 

!1384.  When  petition  filed,  citation  to  Issue. 
1385b  Hearing  of  petition  for  re  vocation. 
1386.  Prior  rights  of  relatives  entitles  them  to  revoke  prior  letters. 

§  1383.  When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

Oompetent— 33  Cal.  476;  persons  Incompetent,  sees.  1363, 1370. 

At  written  request— compare  KBgimsT  of  Pebson  Entitled, 
tec.  1379»:  before  amdt.  18S0,  nominee  not  appointed.  25  Cal,  585. 

Revocation  of  the  letters— ffnuitlng  fresh  letters,  effects,  49  CaL  505.: 
Incumbent  on  conrt,-23  CaL  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Oitation<-to  administrator,  23  Cal.  479:  generally,  sees.  1707-1711. 

•  §  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  the  allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent, letters  of  administration  must  be  granted  to  him» 
and  the  letters  of  the  former  administrator  revoked. 
Hearing  and  appointment— 23  Cal.  480. 

§  1386.  The  smrviving  husband  or  wife,  when  letters 
of  administration  have  been  granted  to  a  child,  fathe  , 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  xirescribed  in  the  three  preceding  sections. 
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ABTICLE  TI. 

Oaths  avd  Boms  ow  EXkcuxqks  ahb  Ai>jimsT&ATOB8,  xto. 

S  1387.  Admlntetrator  or  executor  to  take  ostb.  Letten  aud  bond  to 
be  reconled. 
1388.  Bond  of  ailminlstrators,  form  and  reqidrements  oL 
138U.  AfkUtlonal  bouds  when  required. 
I3:D.  CoiHlition  of  bumls. 

IXii.  E^icli,  or  inoro  than  one  admhilstTator,  to  cire  separate  bonds. 
I3!>2.  8i*venUrecoveriesinaybcliadonsamebond. 
13!f3.  BuikU,  and  Justillcation  of  sureties  on.   Must  lie  approTe<l. 
I  18:4.  Citation  and  re<iuirementa  of  Judge  on  deficient  bond.  Addi- 

tlun.!!  security. 
<;  13!n.  Rli^ht  ceases,  wlien. 
r  IZiHi.  Wbi'U  liond  may  he  dispenaeil  with. 

I  1X17.  rctition  showiuic  failhig  sureties  and  asklntr  for  ftnther  bonds, 
t  13(18.  Ciutiou  to  executor,  etc.,  to  show  cause  atn^inst  such  appliea- 

tioii. 
1 1399.  Further  seoirity  may  lie  ordered. 
f  1400.  NeKleetln^  to  obey  order. 
I  1401.  Buspeudlii^  IK) wers  of  executor,  etc. 

S  1402.  Fuiiher  security  ordered  without  appUcatton  of  party  tn  In- 
terest. 
il403.  Beleaso  of  sureties. 
1404.  New  sureties. 
1405.  Neglect  to  give  new  sureties  forfeits  letters. 
I  1406.  Application  to  bo  determined  out  of  teem  time. 
I  1407.  LiabiUty  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion  are  issued  to  the  executor  or  administrator,  he  mnst 
take  and  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  administrator,  wliich  oath 
must  be  attached  to  tlio  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  ft)rtliwith  recorded  by  the 
clerk  of  the  court  having  jurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

§  1388.  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
witli  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  i^ersoual  property,  and 
twice  the  probable  value  of  tlie  annual  rents,  prolits,  and 
issues  of  real  property  belonging  to  the  estate,  which  .val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.    [In  effect  April  IGih,  1880.  J 

Stato  of  Oalifomia— executed  to,  compare,  6  Cal.  633. 


463  E^^CUTOBS  AND  ADMINISTRATORS..  §g  138&-93 

-    Snreties-secs.  1393, 1394, 1397>1400,  UQS,  1404. 1407.. 

Approved  by  judge— at  chambers,  sec.  166. 

Bond— condition  of,  spc.  13W:  separate,  when,  sec.  18!)1 :  recoverv  on, 
sees.  1.302, 14U7:  not  required,  when,  sec.  ISWt  further  secnrlty.  sees. 
1389, 1%t4-I40i:  sbiiidH  as  imilertakljig  oa  appeal,  sec.  970:  undertakiugt 
generally,  sec.  S41n. 

Amount  of  bond— when  no  review  of  action  fixing:,  28  Cal.  182. 

Doable  the  value  of  tiie  personal  pi^opert7->My.  P.  Bep.  239. 

§  1389.  The  Superior  Court,  or  a  judge  thereof,  must 
require  au  Additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered;  but  rio  such  ad* 
ditional  bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given 
beiore  receiving  letters,  or  of  any  bond  gireii  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty remaining  in  or  that  will  come  into  the  possession  of 
the  executor  or  administrator,  including  the  annual  rents^ 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.  [In  effect  April  16th,  1880.] 
'  Additional  bond— objection  to  confirmation  of  sale,  because  sureties 
Insolvent,  50  Gal.  308:  may  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law, 

Oonditions  of  the  bond— no  breach  of.  5  Gal.  443. 

Duties  of  the  tmst«>see  sec.  1581  et  teg. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  ApriMGth,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sued  upon— joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  Interested,  sec.  387  and  notes. 

Penalty— sees.  1388, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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SQcb  bonds  and  midertakings  must  be  appmved  by  a 
jodge  of  the  Snperior  Oonrt  Mfore  being  filed  or  zecoioed. 
tin  effect  April  10th,  1880.] 

ApproTvd  byjud^   >t  Cbunbcnt  mc.  IflL 

Ezaminatioii  of  fiii«tle»— when  gnaJIflfatloiit  qjmlUmeAtWK.  UM. 

§  1394.  Before  the  judge  apprcnres  any  bond  reqnired 
tinder  this  title,  and  after  its  approyal,  he  may,  of  his  own 
motion,  or  upon  the  motion  oi  any  person  Interested  in 
the  estate,  supported  by  affidavit  that  the  sureties,  or 
some  one  or  more  of  them,  are  not  worth  as  much  as  they 
have  justified  to,  order  a  citation  to  issue  requiring  such 
sureties  to  appear  before  him  at  a  designatea  time  and 
place,  to  be  examined  touching  their  property  and  its 
value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  re- 
quiring his  appearance  on  the  return  of  the  citation;  and 
on  its  return  be  may  examine  the  sureties  and  such  wit- 
nesses as  may  be  produced,  touching  the  property  of  the 
sureties  and  its  value;  and  if,  upon  such  examination,  he 
is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security.    [In  effect  April  IGth,  1880.] 

Oitations-flecs.  1707-1711. 

Additional  secnritf— effect  of  faUiire  to  glre,  in  time,  sec.  1396. 

§  1395.  If  sufficient  security  is  not  given  within  the 
time  fixed  by  the  judge's  order,  the  right  of  such  executor 
or  administrator  to  the  administration  shall  cease,  and 
the  person  next  entitled  to  the  administration  on  tlie 
estate,  who  will  execute  a  sufficient  bond,  must  be  ap? 
pointed  to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  will  that 
no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  mado  and 
confirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  be  executed;  but  the  executor  may 
at  any  time  afterward,  if  it  appear  from  any  cause  nec- 
essary or  proper,  be  required  to  file  a  bond,  as  in  other 
cases.    [In  effect  July  Ist,  1874.] 

Bond  snbflequentlf  required— sec.  1401  not  In  conflict  with  this 
section,  see  fi3  cal.  19. 

§  1397.  Any  person  interested  in  an  estate  may,  by 
verified  petition,  represent  to  the  Superior  Court,  or  a 
Judge  thereof,  that  tlie  sureties  of  the  executor  or  admin- 
istrator thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from 
the  State,  or  that  from  any  other  cause  the  bond  is  in- 
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sufficient,  and  ask  that  further  security  be  required,    rin 
effect  April  16th,  1880.] 
Aak  ficurther  Moniity— court  may,  see.  1402. 

§  1398.  If  the  court,  or  a  judge  thereof,  is  satisfied 
that  the  matter  requires  inyestigation,  a  citation  must  be 
issued  to  the  executor  or  administrator,  requiring  him  to 
appear,  at  a  time  and  place  to  be  therein  specified,  to 
siiow  cause  why  he  should  not  give  further  security. 
The  citation  must  be  served  personally  on  the  executor 
or  administrator,  at  least  five  days  before  the  return  day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served 
by  leaving  a  copy  of  it  at  his  place  of  residence^  or  by 
such  publication  as  the  court  or  a  judge  thereof  may  or« 
der.    [In  efEect  April  16th,  1880.] 

§  1399.  On  the  return  of  the  citation,  or  at  such  other 
time  as  the  judge  may  appoint,  he  must  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.  If  it  satisfac- 
torily appears  that  the  security  is  from  any  cause  insuffi- 
cient, he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  security,  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time»  not 
less  than  five  days. 

§  1400.  If  the  executor  or  administrator  neglects  to 
comply  with  the  order  within  the  time  prescribed,  the 
judge  must,  by  order,  revoke  his  letters,  and  his  authority 
must  thereupon  case. 

§  1401.  When  a  petition  is  presented,  praying  that  an 
executor  or  administrator  be  required  to  give  further  se- 
curity, or  to  give  bond,  where  by  the  terms  of  the  will  no 
bond  was  onginally  required,  and  it  is  alleged  on  oath 
that  the  executor  or  administrator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  deiermined. 

Soapension  of  ezocntor— until  bond  given,  not  In  conflict  with  sec. 
1396;  53  CaL  19. 

§  1402.  "When  it  comes  to  his  knowledge  that  the  bond 
of  any  executor  or  administrator  is  from  any  cause  in- 
sufficient, the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested.  [In  effect 
April  16th,  1»80.J 

§  1403.  When  a  surety  of  any  executor  or  adminis* 
trator  desires  to  be  released  from  responsibility  on  ao« 
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count  of  fature  acts,  lie  may  make  application  to  the 
Superior  Court,  or  a  judge  thereof,  for  relief.  The  court 
or  judge  must  cause  a  citation  to  the  executor  or  actminin- 
trator  to  be  issued,  and  served  persoually,  requiring  iiim 
to  appear  at  a  time  and  place  to  be  therein  specUied,  and 
to  give  other  security.  If  he  has  absconded,  left,  or 
removed  from  tlie  State,  or  if  he  canuot  be  found,  after 
due  diligence  and  inquiry,  service  may  \m  made  as  pro- 
vided in  section  one  tliousand  three  liundred  and  ninety- 
eight.  I  In  effect  April  Kith,  1880.  J 
Snretiefl  released,  when— by  change  in  tmst  estate,  S3  CaL  451. 

§  1404.  If  new  sureties  be  given  to  the  satisfaction  of 
the  judge,  he  may  thereupon  make  an  order  that  tlie 
sureties  who  applied  for  relief  shall  not  be  liable  on  their 
bond  for  any  Bubsetjuent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
reiuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  judge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke  - 
his  letters. 

J  1406.  The  applications  authorized  by  the  nine  pre- 
log  sections  oi  this  chapter  may  be  heard  and  detur- 
minea  at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  1880.] 

§  1407.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  aaministlrator,  or  guardian,  is 
in  all  cases  to  ^ay  in  the  kind  of  money  or  currency  in 
which  the  principal  is  legally  liable.  [In  effect  July  1st, 
1874.] 

ABTICLB  VIL 

Bpboial  AnvnnsTaATons  Aim  theib  Powbbs  and  Dittibs. 

iill.  Special  administrator,  when  appointed. 

1413.  Special  letters  inay  be  issued  out  of  term  time. 

1413.  Preference  given  to  persons  entitled  to  letters. 

1414.  Special  admmlstrator  to  give  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of  administration  are  granted, 
special  administrator's  powers  cease. 

S  1417.  Special  admiulsti'ator  to  render  account. 

,  §  1411.  "When  there  is  delay  in  granting  letters  testa- 
mentary *or  of  administration  from  any  cause,  or  when 
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sucli  letters  are  granted  Irregularly,  or  no  sufficient  bond 
isliled  as  required,  or  when  no  application  is  made  fox 
such  letters,  or  when  an  executor  or  administrator  dies, 
or  is  suspended,  or  removed,  the  Superior  Court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to 
collect  nud  take  charge  of  the  estate  of  the  decedent  in 
whatever  county  or  counties  the  same  may  be  found,  and 
TO  exercise  such  otlier  powers  as  may  he  necessary  for  the 
preservation  of  the  estate ;  or  he  may  direct  the  public  ad- 
ministrator of  his  county  to  take  charge  of  the  estate.  [In 
effect  April  Kitli,  1880.] 

§  1412.  The  appointment  may  be  made  at  any  time, 
and  without  notice,  and  must  be  made  by  entry  upon  the 
minutes  of  the  court,  specifying  the  powers  to  be  exer- 
cised by  the  administrator.  Upon  such  order  being  en- 
tered, and  after  the  person  appointed  lias  given  bond,  the 
clerk  must  issue  letters  of  auministrntion  to  such  person 
in  conformity  with  the  order.    [In  effect  April  Kith,  1880.] 

Oath  and  bond— «ee  sec.  1414. 

§  1413.  In  making  the  appointment  of  a  special  admin- 
istrator, the  court  or  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administra- 
tion, but  no  appeal  must  be  allowed  from  the  appoint- 
ment   [In  effect  April  IGth,  1880.] 

Person  entitled  to  letters— sec.  1365  et  teg, 

§  1414.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or 
jiidge  may  direct,  with  sureties  to  the  satisfaction  of  the 
court  or  judge,  conditioned  for  the  faithful  performance  of 
his  duties;  and  he  must  take  the  usual  oath,  and  have 
the  same  indorsed  on  his  letters,  llu  effect  April  IGtU, 
1880.] 

Oath  and  bond  of  administrator,  etc.— see  sees.  1387-1407. 

§  1415.  The  special  administrator  must  collect  and  pre- 
serve for  the  executor  or  administrator,  all  the  goods, 
chattels,  debts,  and  effects  of  the  decedent ;  all  incomes, 
rents,  issues,  and  profits,  claims,  and  demands  of  the  es- 
.  tate;  must  tak^  the  charge  and  management  of,  enter 
upon,  and  preserve  from  damage,  waste,  and  injury,  the 
real  estate;  and  for  any  such  and  all  necessary  purposes 
may  commence  and  maintain  or  defend  suits  and  other 
legal  proceedings  as  an  administrator:  he  may  sell  such 
perishable  property  as  the  court  may  order  to  be  sold, 
and  exercise  such  other  powers  as  are  conferred  upon  him 
by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 
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by  any  creditor  on  a  claim  against  the  decedent.    [In  ef- 
fect April  IGtli,  1880.  J 

Bpeoiml  admlnistntor-powon  Mtoiatti»MCd.SM:  alleged  oon- 
Tenlou  by,  00  Cal.  616. 

§  1416.  When  letters  testamentary  or  of  admlnistTa- 
tlon  on  tlie  estate  of  the  decedent  have  been  i^ranted,  the 
powers  of  the  special  administrator  cease,  and  he  mast 
fortliwith  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  liis  hands;  aud 
the  executor  or  administrator  may  prosecuto  to  final  judg- 
ment any  suit  commenced  by  the  special  administrator. 

§  1417.  The  special  administrator  must  render  an  ac- 
count, on  oath,  of  his  proceedings,  in  a  like  manner  as 
other  administrators  are  required  to  do. 

Aooonnt  of  ■dminiitrator,  etc^Mc.  1623  et  teq. 


ARTICLE  Vni. 
Wills  Fouvd  after  letters  of  ADVunsTRATioir  Orakted, 

Airn  MISOBLLAHBOUS  PROVISIONS. 

i  1133.  On  proof  of  will,  after  grant  of  letters  of  administration,  let* 
ters  revoked. 

!1424.  Power  of  ezocutor  In  snch  a  case. 
14M.  Bemainlng  a<luiinIstrator  or  executor  to  continue  wben  hUi 
coUeacrucs  aro  flisquallfled. 

il426.  Who  to  act  when  all  acting  aro  Incompetent. 
1427.  Executor  or  adiulnhtrutur  in:>v  resign,  when.  Court  to  appoint 
successor.   Liability  of  otit?ocr. 

il428«  All  acts  of  executor,  etc..  valiaiuitil  his  power  Is  rerolced. 
142tf.  Trauscrlyt  of  court  minutes  to  be  evidence. 

§  1423.  Iff  after  granting  letters  of  administration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duly 
proved  and  allowed  by  tbe  court,  the  letters  of  adminLv 
tration  must  be  revoked,  and  the  XK)wer  of  tbe  adminis- 
trator ceases,  and  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Letters  must  be  revoked— but  formal  remoTal  uuneceaeary,  49  CaL 
187. 

Aooonnt  of  administration— eec.  822  ei  teq, 

§  1424.  In  such  case,  the  executor  or  the  administrator 
with  tbe  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  collect  all  the  rights,  goods,  chattols,  debts  and 
effects,  of  the  decedent  remainmg  unadministored,  and 
may  prosecute  to  final  judgment  any  suit  commenced  by 
the  administrator  before  the  revocation  of  his  letters  of 
administration. 

Z&ventory  and  collection  of  decedent's  elTects-eecs.  1443-1453. 
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§  1425.  In  case  any  one  of  several  executors  or  admin- 
istrators to  whom  letters  are  granted,  dies,  becomes  lan»>- 
tlc,  is  convicted  of  an  infamous  crime,  or  otherwise  be- 
comes incapable  of  executing  the  trust,  or  in  case  the- 
letters  testamentary  or  of  administration  are  revoked  or 
annulled,  with  respect  to  any  one  executor  or  administra- 
tor, the  remaining  executor  or  administrator  must  ]iroceed 
to  complete  the  execution  of  the  will  or  administration. 

§  1426.  If  all  such  executors  or  administrators  die  or 
become  incapable,  or  the  power  and  authority  of  all  of 
them  is  revoked,  the  court  must  issue  letters  of  adminis- 
tration, with  the  will  annexed  or  otherwise,  to  the  widow 
or  next  of  kin,  or  others,  in  the  same  order  and  manner 
as  is  directed  in  relation  to  original  letters  of  administra- 
tion. The  administrators  so  appointed  must  give  bond  in 
the  like  penalty,  with  like  sureties  and  conditions,  as 
hereinbefore  required  of  administrators,  and  shall  have 
the  like  power  and  authority.    [In  effect  April  16th,  1880.] 

Letters  of  administration— order  and  manner  of  srantlnff,  sec.  IStt 
§t  *eq.:  with  will  annexed,  sec.  1356;  82  CaL  4;Mi. 

Oath  and  bond— sees.  1387-1407. 

Power  and  anthority— sec.  1A81  et  »eq. 

§  1427.  Any  executor  or  administrator  may,  at  any 
time,  by  writing,  tiled  in  the  Superior  Court,  resign  his 
appointment,  having  first  settled  his  accounts  and  deliv- 
ered up  all  the  estate  to  the  person  whom  the  court  shall 
appoint  to  receive  the  same.  If,  however,  by  reason  of 
any  delays  in  such  settlement  and  delivering  up  of  the 
estate,  or  for  any  other  cause,  the  circumstances  of  the 
estate  or  the  rights  of  those  interested  therein  require  it» 
the  court  may,  at  anv  time  before  settlement  of  accounts 
and  delivering  up  of  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  administrator,  either  special  or  general,  in 
the  same  manner  as  is  directed  in  relation  to  original 
letters  of  administration.  The  liability  of  the  outgoing 
executor  or  administrator,  or  of  the  sureties  on  his  bonci, 
shall  not  be  in  any  manner  discharged,  released,  or  af- 
fected by  such  appointment  or  resignation.  [In  effect 
April  16th,  1880.] 

Ftesamptlons-aa  to  resignation,  etc.,  on  collateral  attack  on  pro* 
eeedings,  28  CaL  183. 

Besignation  not  at  wlU— of  administrator,  10  CaL  116;  20  Cal.  288. 

Compensation— where  admlnistratbr  resigns.  3  Cal.  287;  5  CaL  437. 

Settled  his  acoonnts— acceptance  Improper  before,  10  Cal.  110. 

Delivered  np  estate— to  person  appointed.  S  CaL  437. 

CoDx  Cr7.  Paoo.>40. 
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§  1428.  All  acts  of  an  executor  or  administrator,  as 
Bttch,  before  tlio  revocation  of  his  letters  testamentary  or 
of  administration,  arc  as  valid  to  all  intents  and  purposes 
as  if  such  executor  or  administrator  had  continued  law- 
fully to  execute  the  duties  of  liis  trust. 

Executor  do  son  tort— at  common  law,  17  Cal.  183:  now  probably 
oljsolete,  50  Cal.  388. 

§  1429.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  person  as  executor  or 
administrator,  togetlier  with  the  certiiicate  of  the  clerk, 
under  his  hand  and  the  seal  of  his  court,  that  such  x>ersou 
lias  given  bond  and  been  qualified,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  him 
and  have  not  been  revoked,  shall  have  the  same  effect  in 
evidence  as  the  letters  themselves. 

Letters  and  bond  recorded—Mc.  1387. 

ABTICUC  IX. 

DISQUALIFIOATIOH  OV   JUDGES  AlTD   TSAlTSnmS  DT  ADimrXS. 

TSATIOHS. 

I  1430.  When  Judge  not  to  act. 

1 1431.  Judge  being  disqualified,  proceedings  to  be  traosfemd,  and 

I  1432.  Transfer  not  to  change  right  to  administer.  Betransfer,  bow 

made. 
S  1433.  When  proceedings  to  be  retumed  to  original  court. 

§  1430.  No  will  shall  be  admitted  to  probate,  or  letters 
testamentary  or  of  administration  granted,  before  any 
judge  who  is  interested  as  next  of  kin  to  the  decedent,  or 
as  a  legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto, 
or  is  in  any  other  manner  interested  or  disqualified  from 
acting.    [In  effect  April  16th,  1880.] 

Judge  interested  in  estate^dlsqnalifled,  where  agent  for  belrs.  37 
Cal.  IM):  where  interested  in  a  sale  of  the  realtyt  Tracy  «« Colby.  Jane 
11th,  1880. 5  Pac.  C.  L.  J.  634. 

§  1431.  When  a  petition  is  filed  in  the  Superior  Oourt 
praying  for  admission  to  probate  of  a  will»  or  for  ^ranting 
letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  Superior  Court  for  the  settle- 
ment of  an  estate,  and  there  is  no  judge  of  said  court 
qualified  to  act,  an  order  must  be  made  transferring  the 
proceeding  to  the  Superior  Court  of  an  adjoining  county; 
and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  to  which  tho  proceeding 
is  ordered  to  be  transferred,  a  certified  copy  oi  the  order. 
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and  all  tbe  papers  on  file  in  his  office  in  the  proceedinp^r 
and  thereafter  toe  court  to  which  the  proceeding  is  trans- 
ferred shall  exercise  the  same  aathonty  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  toe  admlnis- 
teatton  thereof,  as  if  it  had  original  jurisdiction  of  the 
estate.    [In  effect  April  16th,  1880.] 

Change  of  vonae— to  obtain  impartial  trial,  15  GaL  220 (  S7  CaL  190; 
46  Gal.  245:  generally,  sees.  397-398. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to 
another,  as  provided  for  in  the  preceding  section,  shall 
not  affect  the  right  of  any  person  to  letters  testamentary 
or  of  administration  on  the  estate  transferred,  but  the 
same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinafter  pro- 
vided. If,  before  the  administration  is  closed  of  any  es- 
tate so  transferred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  sucii  ]proceeding  was  originally  commenced,  who 
is  not  disqualiiled  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred 
no  longer  exist,  any  person  interested  iu  the  estate  may 
have  the  proceeding  returned  to  the  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting 
forth  these  facts,  and  moving  the  court  therefor.  [In  ef- 
fect April  16th,  1880.] 

§  1433.  On  hearing  the  motion,  if  the  facts  required  by 
the  preceding  section  to  be  set  out  in  the  petition  are  sat- 
isfactorily shown,  and  it  further  appears  to  the  court  that 
the  convenience  of  parties  interested  would  be  pro- 
moted by  such  change,  the  judge  must  make  an  order 
Iransferrmg  the  proceeding  back  to  the  court  where  it 
was  originally  commenced;  and  the  clerk  of  the  court  or- 
dering tlie  transfer  must  transmit  to  the  clerk  of  the  court 
in  which  the  proceeding  was  originally  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on 
file  in  his  office  in  the  proceeding;  and  the  court  where 
the  proceeding  was  originally  commenced  shall  thereafter 
have  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  or  the  estate. 
[In  effect  April  16th,  1880.] 


I 
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ABTtCLE  X. 

Bexotals  Ain>  8U8PISS10H8  nr  CnnTAZir  Casxs. 

14SR.  Suspension  of  powers  of  executor. 

I4S7.  Executor  to  bare  notice  of  his  saBpenalon,  and  to  be  cited  to  ap* 

pear. 
1438.  Any  party  Interested  may  appear  on  hearing. 
1499.  Kotlce  to  absconding  executors  and  admlnlitnitors. 
1440.  May  compel  attendance. 


§  1436.  Whenerer  a  judge  of  a  Superior  Court  has 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  administrator  has 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  has  committed  or  is  about  to  commit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  lias  perma- 
nently removed  from  the  btate,  or  has  \vrougfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any 
-act  as  such  executor  or  administrator,  he  must,  by  an  or- 
der entered  upon  the  minutes  of  the  court,  suspend  the 
powers  of  such  executor  or  administrator,  until  tlie  mat- 
ter is  investigated.    [In  effect  April  IGth,  1880.] 

Miscondact  of  executor— as  to  Inventory,  sec.  1450:  as  to  exhibit 
and  «i<:count,  sees.  1626, 1630. 

Suspension  of  executor,  etc.— done  at  chambers,  sec.  166:  discre- 
tlou,  6  Cal.  666. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appear  and  show  cause  wliy  liis  letters 
should  not  be  revokeid.  If  lie  fail  to  appear  in  obedience 
to  tlie  citation,  or,  if  appearing,  the  court  is  satisfied  iliat 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  tile  his  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved; to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  .  The  issues 
raised  must  be  heard  and  determined  by  the  court. 

As  hereinbefore  provided— demurring  or  answerlnjg,  compare  see.' 

Determined  by  the  court— My.  P.  Bep.  68. 

§  1439.  If  the  executor  or  administrator  has  absconded 
or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  State,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the 
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court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. 
Oompare— sec.  1630. 

§  1440.  In  the  proceedings  authorized  by  the  preceding 
sections  of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  mny  compel  his  attendance  by  at- 
tachment, and  may  compel  him  to  answer  questions,  on 
oath,  touching  his  administration,  and,  upQn  his  refusal 
so  to  do,  may  commit  him  until  he  obey,  or  may  revoke 
his  letters,  or  both. 

OompelUng  obedionce— compare,  sees.  1Q27, 1628:  as  to  contempt, 
■06  sees.  1209, 1319. 


i§  1443-4         BFFBons  o»  xmoKMam.  4?i 


GHAFTEB  IV. 

OF  THB  INVBNTOR7  AITO  COIiIJBCMOg  OF 
THB  BFFECTS  OF  0BCBDBNT8. 

ABT.    L    IlTYEKTOBT,  APPRAISnCXirT,  AHD  FoaSBSBIOV  OV  £»- 
TATB. 
n.    EUBBZZLElCXirT  XSH  SUBBSVBaB  OV  PBOFXBTT  OJT 

128TATS. 

ABTIGLE  I. 
ImrEBTOBT,  APPBAlSBXBirT,  AHD  FOS8B88IOH  OP  ESTATB. 


I 


144S.  Inventory  to  be  returned,  indnding  the  homestead. 

1444.  Appraisement  and  pay  of  appraisers. 

1445.  Oath  of  appi-aisers  and  inveutoi'y,  how  made. 
1444i.  Inventory  to  account  for  moneys.   If  all  money,  no  appratie- 

ment  necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Discharge  or  bequest  of  debt  against  executor. 

1449.  To  make  oatli  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

1451.  Inventory  of  af  ter-discovered  property. 
1453.  Adminlstratorand  executor  to  po88essreal  and  personal  estate. 
1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 

devisees  at  the  end  of  ten  months,  unless  there  are  debts  to 
be  satisfied. 

§  1443.  Every  executor  or  administrator  must  make 
and  return  to  the  court,  within  three  months  after  his  ap- 
pointment, a  true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge.  [In  effect 
April  16th,  1880.] 

Within  three  months— amdt.  1880:  previously  at  first  term  after 
appoiutmenjt:  but  as  to  abolition  of  terms,  see  sec  78a. 

Inventory— when  unnecessary;  1  Cal.  488:  receivable  at  chambers, 
sec  166:  estoppel  as  to,  My.  P.  Bep.  203:  is  not  basis  of  conmilssious, 
43  Cal.  643. 

§1444.  To  make  the  appraisement,  the  court,  or  a 
ge  thereof,  must  appoint  three  disinterested  persons, 
(any  two  of  whom  may  act)  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must,  with  the  inventory,  file  a  verilied 
account  of  their  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  which 
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letters  issned,  appraisers  thereof  may  be  app<»inted,  either 
by  the  court  or  }udge  having  jurisdiction  of  the  estate,  or 
by  tlie  court  or  judge  of  such  other  county,  on  request  of 
the  court  or  judge  having  jurisdiction,  [in  effect  April 
16th,  1880.  ] 

Appraisers— daty  as  to  homestead,  seoi^MTS,  1486:  appointed  at 
chambers,  sep.  IS6. 

§  1445.  Before  proceeding  to  the  ezecotion  of  their 
duty,  the  appraisers,  before  any  officer  authorized  to  a*!^ 
minister  oaths,  must  take  and  subscribe  an  oath,  to  be 
attached  to  the  inventory,  Uiat  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them, 
according  to  the  nest  of  their  knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the 
property ;  each  article  must  be  set  down  separately,  with 
the  value  thereof  in  dollars  and  cents,  in  figures,  opposite 
to  the  articles,  respectively;  the  inventory  must  contain 
all  the  estate  of  the  decedent,  real  and  i>ersonal,  a  state- 
ment of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment  of 
money  belonging  to  the  decedent,  specifying  the  name  of 
the  debtor  in  each  security,  the  date,  the  sum  originally 

Sayable,  the  indorsements  thereon,  (if  any)  with  their 
ates,  and  the  sum  which,  in  the  judgment  of  the  ap- 
praiser, may  be  collected  on  each  debt,  interest,  or  secu- 
rity; the  inventory  must  8how»  so  far  as  the  same  can  be 
ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property,  and  what 
portion  is  the  separate  property  of  the  decedent. 

fl446.  The  inventory  must  also  contain  an  account  of 
moneys  belonging  to  the  decedent  which  have  come  to 
the  hands  of  the  executor  or  administrator;  and  if  none, 
the  fact  must  be  so  stated  in  the  inventory.  If  the  whole 
estate  consists  of  money,  there  need  not  bo  an  appraise- 
ment, but  an  inventory  must  be  made  and  returned  as  in 
other  cases. 

§  1447.  The  naming  of  a  person  as  executor  does  not 
thereby  discharge  him  from  any  just  claim  which  the 
testator  has  against  him,  but  the  claim  must  be  included 
in  the  inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  when  the  debt  or  de- 
mand becomes  due. 

§  1448.  The  discharge  or  bequest  in  a  will,  of  any  debt 
or  demand  of  the  testator  agamst  the  executor  named} 
or  any  other  person,  is  not  valid  against  the  creditors  of 
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the  decedent,  but  In  a  speciftc  bequest  of  tlie  debt  or  d^ 
inand.  It  must  be  included  in  the  inventory,  and  if  neo- 
essary,  applied  in  the  payment  of  the  debts.  If  not  neo- 
essary  for  that  purpose,  it  must  be  paid  in  the  same 
manner  and  proportion  as  other  specific  legacies. 
Demand— or  cUim,  meaning  of,  88  CaL  568. 

§  1449.  The  inventory  must  be  sij^ed  by  the  ap- 
praisers, and  the  executor  or  administrator  must  take 
and  subscribe  an  oath  before  an  officer  authorized  to  ad- 
minister oaths,  that  the  inventory  contains  a  true  state- 
ment of  nil  the  estate  of  the  decedent  which  has  come  to 
his  knowledge  and  possession,  and  particularly  of  all 
money  belonging  to  the  decedent,  and  of  all  just  claims 
of  tlie  decedent  against  the  affiant.  The  oath  must  be 
indorsed  upon  or  annexed  to  the  inventory. 

§  1450.  If  an  executor  or  administrator  neglects  or  re- 
fuses to  return  the  inventory  within  the  time  prescribed, 
or  within  such  further  time,  not  exceeding  two  months, 
whicli  the  court  or  judge  shall  for  reasonable  cause  allow, 
the  court  may,  upou  notice,  revoke  the  letters  testa- 
mentary or  of  ndmmistration,  and  the  executor  or  admin- 
istrator is  liable  on  his  bond  for  any  injury  to  the  estate, 
or  any  person  interested  therein,  arising  from  such  failure. 

§  1451.  Whenever  property  not  mentioned  in  an  iu- 
veutory  that  is  made  and  filed,  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must 
cause  tl:c  same  to  be  appraised  in  the  manner  prescribed 
in  tljis  article,  and  au  mventory  thereof  to  be  returned 
within  two  months  after  the  discovery;  and  the  making 
of  such  inventory  may  be  enforced,  after  notice,  by  at- 
tachment or  removal  from  office. 

Enforced  by  attachment,  etc.— compare  sec  1440. 

§  1452.  The  executor  or  administrator  is  entitled  to 
the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  is  settled,  or  until  delivered  over 
by  order  of  the  court  to  the  heirs  or  devisees;  and  must 
keep  in  good  tenantable  repair  all  houses,  buildings,  and 
fixtures  thereon  which  are  under  his  control.  The  heirs  or 
devisees  may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  an  action  for  the  possession  of 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,  against  any  One  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as  re- 
quiring them  BO  to  do.    [In  effect  April  16th,  1880.] 
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r  Aathoilt7  of  ezeonton^sec.  136S». 

>  Possession  of  estate— see  sec.  1981 ;  15  Cal.  259:  person&Ity,  right  to, 

N  7  Cal. 215;  20 Cal.  620;  28  Cal.  li$2;  2UCaL  507:  by  coexecutor,  n  Cal.  068: 

,  when  that  of  heirs,  etc..  sec.  1981 :  by  husbaud  of  devisee  aud  execu* 

trix,  42  Cal.  462:  as  to  partnership  property,  see  sec.  1989:  adinlnlstra* 

tor's  right  of,  asainst  belra.20  Cal.  620:  47  Cal.  168;  59  CaL  655;  Page  v. 

Tucker,  Feb.  4tb,  1880, 4  Pac.  C.  L.  J.  538. 

Until  delivered  to  heirs—see  sec.  1458. 

Action  by  ezecntor, etc.— sees.  1458, 1581, 1582  e^seg.,-  14  Cal.  117;  29 
Cal.  510;  31  Cal.  33. 

Heirs  or  devisees—action  by,  not  compulsory,  amdt.  1880:  when 
beir,  etc.,  may  maintain  ejectment,  18  Cal.  458;  20  Cal.  630;  51  Cal.  146. 

Joining  heir— erroneous  in  suit  as  to  personalty,  23  Cal.  16. 

§  1453.  Unless  it  satisfactorily  appear  to  the  court  that 
the  rents,  issues,  and  prolltsof  the  real  estate  for  a  longer 
period  are  necessary  to  be  received  hy  the  executor  or  ad- 
ministrator, wherewith  to  pay  the  debts  of  the  decedent,  or 
that  it  will  probably  be  necessary  to  sell  the  real  estate  for 
tlio  payment  of  such  debts,  the  court,  at  the  end  of  the  time 
limited  for  the  presentation  of  claims  against  the  estate, 
must  direct  the  executor  or  administrator  to  deliver  pos- 
session of  all  the  real  estate  to  the  heirs-at-law  or  de- 
visees.   [In  effect  April  IGth,  1880.] 

Delivery  of  possession— before  amdt.  1880,  at  end  of  ten  months 
from  first  publication  of  notice  to  creditors. 

Administratrix  not  to  dispose  of  propertyi  etc.— 60  CaL  471. 

ARTICLE  n. 
lEsnxjBXZLEMKtrr  avd  Subrekdeb  op  Pbopebtt  op  the  Estate. 

11456.  Embezzling  estate  before  grant  of  letters  testamentary. 
1490.  Citation  to  person  suspected  to  have  embezzled  estate,  etc. 
1460.  Refusal  to  obey  citation,  penalty  for,  and  for  embezzlement. 
May  be  compelled  to  disclose  oy  imprisonment.   Liable  for 
double  damaflres. 
1 1461.  Persons  intrusted  with  the  estate  of  decedent  may  be  cited 
to  account. 

§  1458.  If  any  person,  before  the  granting  of  letters 
testamentary  or  of  administration,  embezzles  or  alienates 
any  of  the  moneys,  goods,  chattels,  or  effects  of  a  de- 
cedent, he  is  chargeable  therewith  and  liable  to  an  ac- 
tion by  tlie  executor  or  administrator  of  the  estate,  for 
double  the  value  of  the  property  so  embezzled  or  alien- 
ated, to  be  recovered  for  the  benefit  of  the  estate. 

Action  by  ezecntors,  etc.— for  conversion,  14  Cal.  250;  29  Cal.  507: 
generally,  sees.  1452, 1460, 1581  et  *eq» 

§  1459.  If  any  executor,  administrator,  or  other  per- 
son interested  in  the  estate  of  a  decedent,  complains  to 
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the  Superior  Conrt,  or  a  judse  thereof,  on  oath,  that  any 
person  is  anspected  to  have  concealed,  embezzled,  sintig^ 
gled,  conveyed  away,  or  disposed  of  any  moneys,  goods» 
or  chattels  of  the  decedent^  or  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of  or  tend  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demand,  or 
any  lost  will,  the  said  court  or  judge  may  cite  such  per- 
son to  appear  before  such  court,  and  may  examine  him  on. 
oath  upon  the  matter  of  such  complaint.    If  such  person 
is  not  in  the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  cited  and  examined 
either  before  the  Superior  Court  of  the  county  where  he 
is  fouDd,  or  before  the  Superior  Court  of  the  county 
where  the  decedent  dies,  or  where  letters  have  been 
granted.    But  if,  in  the  latter  case,  he  appears  and  is 
found  innocent,  his  necessary  expenses  must  be  allowed 
him  out  of  the  estate.    [In  effect  April  16th,  1880.] 

Section  Inapplicable— to  traosactioos  after  death  of  decedent,  Sly. 
F.  Rep.  99. 

§  1460.  If  the  person  so  cited  refuses  to  appear  and 
submit  to  an  examination,  or  to  answer  such  interroga- 
tories as  mav  be  put  to  him,  touching  the  matters  of  tne 
complaint,  the  court  may,  by  warrant  for  that  x)urpose, 
commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  that  ho  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  possession, 
or  knowledge  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  containing  evidences  of  or  tending  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
an  V  real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent,  the  court  may  make  an  order  re- 
quiring such  person  to  disclose  his  knowledge  thereof  to 
the  executor  or  administrator,  and  may  commit  him  to 
the  county  jail,  there  to  remain  until  the  order  is  com- 
plied with,  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  writing, 
signed  by  the  party  examined,  and  filed  in  the  court. 
The  order  for  such  disclosure  made  upon  such  examiua- 
tion  shall  be  prima  facie  evidence  of  the  right  of  the  ex- 
ecutor or  administrator  to  such  property  m  any  action 
brought  for  the  recovery  thereof;  and  any  judgment  re- 
covered therein  must  be  for  double  the  value  of  the  prup- 
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erty  as  assemed  by  the  court  or  jury,  or  for  return  of  the 
property  and  damages  in  addition  thereto,  equal  to  the 
value  of  such  property.  In  addition  to  the  examination 
of  the  party,  witnesses  may  be  produced  and  examined 
on  either  side.  [In  effect  Apsil  16tfa,  1S80.] 
Oontempt— sees.  1209, 1219. 

§  1461.  The  Superior  Court,  or  a  judfje  thereof,  upon 
tlie  complaint,  on  oath,  of  any  executor  or  admiulHtrator, 
may  cite  any  person  who  has  been  intrusted  witli  any 
part  of  the  estate  of  the  decedeut  to  appear  before  rucIi 
court,  and  require  him  to  fender  a  full  account,  on  oaili, 
of  any  moneys,  goods,  cliattels,  bonds,  accounts,  or  other 
property  or  papers  belonging  to  the  estate,  whiclj  liave 
come  to  his  possessioD  in  trust  for  the  executor  or  ad- 
ministrator, and  of  his  proceedings  thereon;  and  if  the 
person  so  cited  refuses  to  appear  and  render  such  ac- 
count, the  court  may  proceed  against  lum  aa  provided  in 
the  preceding  section.    £In  effeot  April  16th,  1^)80.} 
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CHAPTER  V. 

OF  THB  PROTIBION  FOR  THB  SUPPORT 
OF  THS  FAMILY,  AND  OF  THB 


▲RT.    I.    OF  Tn«  PBOTI8IOV  FOB  THB  SUPFOBT  OF  THB  FAM- 
ILY. 
IL    OF  THB  HOXXBTBAO. 

ARTICLE  L 
Of  THB  PBOVIBIOV  FOB  THB  SVPPOBT  OF  THB  FAITILT. 

J  1464.  Widow  anA  minor  children  may  remain  In  decedent'8  home,  etc 
14l}5.  All  property  exempt  from  exectttioa  to  be  aet  aiMrt  Cor  use  of 
raiiiily. 

11466.  May  make  extra  allowaace. 
1467.  Payiiu'ut  of  allowance. 
1468.  Pi'operty  ifet  apart,  how  apportioned  between  widow  and  chil- 
dren. 
I  1469.  Estate  less  than  fifteen  hundred  dollars  to  go  to  wife  and  rhll'1 ; 
those  less  than  three  thousand  to  be  summarily  admluiA' 
t«'i'ed. 
1 1470.  When  all  property  to  go  to  children. 

§  1464.  When  a  pernon  dies,  leaving  a  widow  or  minor 
cbildreii,  the  widow  or  children,  until  letters  are  fj^auttMl 
and  the  inventory  is  returned,  are  entitled  to  remain  in 
possession  of  the  homestead,  of  all  the  wearing  apnard 
of  tlie  family,  and  of  all  the  Iiousehold  furnituro  of  tlio 
decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  tbuir  support,  to  be  allowed  by  the  Superior  Court,  or 
a  judge  thereof.    [In  effect  April  16th,  1880.] 

Occupying  homestead— until  letters  granted.  liiCaL  47:  rent  for, 
after  return  of  iuventor}'.  My.  P.  Bep.  65. 

Household  furniture— mortgaged,  allotted  to  widow.  My.  P.  Bep. 
227. 

Other  person&l  property— widow  has  not  control  of,  29  Cai.  513. 

Provisions  for  support— of  family,  sees.  1466. 1467. 

§  1465.  Upon  the  return  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  tho  court  may, 
on  its  own  motion,  or  on  petition  therefor,  set  apart  for 
the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 
Ms  or  her  death,  to  the  minor  children  of  the  decedent, 
all  the  property  exempt  from  execution,  including  the 
homestead  selected,  designated,  and  recorded;  procidedf 
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Bucli  Lomestead  was  selected  from  tbe  common  property, 

or  from  the  separate  property,  of  the  persons  selecting 

or  joining  in  tbe  selection  of  the  same.    If  none  has  been 

selected,  uesiffnated,  and  recorded,  or  in  case  the  homestead 

-was  selected  by  the  sarvivor  out  oi  tbe  separate  property  of 

the  decedent,  the  decedent  not  having  joined  tlierein,  the 

court  must  select,  designate,  and  set  apart,  and  cause  to 

be  recorded,  a  homestead  for  the  use  of  the  surviving 

husband  or  wife  and  the  minor  children;  or  if  there  be 

no  surviving  husband  or  wife,  then  for  the  use  of  the 

minor  children,  in  the  manner  provided  in  article  two  of 

this  chapter,  out  of  the  common  property,  or  if  there  be 

no  common  property,  then  out  of  the  real  estate  belong- 

teg  to  the  decedent.    [In  effect  April  16th,  1880.] 

Homestead-HUtare  of  eatate,  M  Cal.  11 :  extent  of  83  Cal.  220;  97 
Cal.  179;  47  Cal.  627 :  residence  required,  52  CaL  029,  tiSO :  when  right  not 
t>aiTed,63Cal.71S. 

Setting  apart  homestead—"  may  **  Interpreted  "  shall,"  My.  P.  Rep. 
86;  45  Cal.  698:  dnty  of  iadge,85Cal.S10,820:  45  Cal.  636:  in  the  man- 
ner provided  by  repealed  sections,  47  Cal.  79;  50  Cal.  630:  withdraws 
from  estate,  29  Cal.  101 :  85  Cal.  310;  My.  P.  Ken.  70, 155 ;  Estate  of  Burns, 
Feb.  28th,  1880,  6  Pac.  0.  L.  J.  49:  subject  to  Incumbrances,  50  Cal.  644: 
when  right  not  waived,  60  CaL  335:  6rderof  sale  does  not  prevent,  51 
GaL  663:  where  widow  marries  again,  43  Cal.  642;  44*  Cal.  265:  where 
partnership  property,  80  Cal.  665:  order  must  be  recorded,  sec.  1486' 
iorisdlction,  28  Cal.  417;  but  see  Sufersbbed  Couuts,  sec.  76». 
money  as  substitute,  not  permitted,  30  Cal.  105. 

Separate  property  of  person  selecting,  etc.— amdt.  1880:  compare 
.1474,  and  50  CaL  641. 


§  1466.  If  the  amount  set  apart  be  insufiScient  for  the 
support  of  the  widow  and  children,  or  either,  tlie  court 
or  a  judge  thereof  must  make  auch  reasonable  allowancr 
out  of  the  estate  as  shall  be  necessary  for  the  mainteu- 
ance  of  the  family,  according  to  their  circumstances,  dur* 
ing  the  progress  of  tbe  settlement 'of  the  estate,  which, 
in  case  of  an  insolvent  estate,  must  not  be  longer  than 
one  year  after  granting  letters  testamentary  or  of  adminis- 
tration.   £In  elect  April  lUth,  1880.] 

Family  allowance— marital  basis  for,  Mjr.  P.  Bep.  1 :  maintenance  ao- 
eording  to  ciieomstances,  89  CaL  80. 

§  1467.  Any  allowance  made  by  the  court  or  judge,  in 
•(Ccordance  with  the  provisions  of  this  article,  must  be 
paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration;  and  any  such 
allowance,  whenever  made,  may,  in  the  discretion  of  the 
4?Cart  or  judge,  tiJ^e  effect  from  tlie  death  of  the  decedent. 

§  1468.  When  property  is  set  apart  to  the  use  of  the 
family,  in  accordance  with  the  provisions  of  this  chapter* 

Conn  Crv.  Pnoa— 41. 
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if  the  decedent  left  a  widow  or  •nrrfTiiiisf  hnsbaiML  and 
no  minor  child,  sach  property  is  the  property  of  the 
widow  or  surviving  Itofi  oand.  If  the  decedent  left  also  a' 
minor  child  or  children,  the  one-half  of  sach  property  shall 
belonff  to  the  widow  or  survivins  husband,  and  the  re» 
mainder  to  the  child,  or  in  equal  ebares  to  the  children*  if 
there  be  more  than  one.  If  there  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or 
children.  If  the  property  set  apart  be  a  homestead,  se- 
lected from  the  separate  property  of  the  deceased,  the 
court  can  only  set  it  apart  lor  a  limited  period,  to  be 
desifrnated  in  the  order,  and  the  title  vests  in  the  heirs  of 
the  deceased,  subject  to  such  order.  •  [Approved  Felnruary 
19th,  1881.] 
Where  widow  has  a  mainteniMiee  ■  ■flec>-M7C. 

§  1469.  If,  upon  the  return  of  the  inventory  of  the 
estate  of  a  deceased  person,  it  shall  appear  therefrom 
that  the  value  of  the  whole  estate  does  not  exceed  the 
■um  of  fifteen  hundred  dollars,  and  if  there  be  a  widow 
or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons,  interested  to 
appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
said  estate  should  not  be  assigned  for  the  use  and  support, 
of  the  family  of  the  deceased.  Notice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  tlurty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.  I£, 
upon  the  hearing,  the  court  finds  that  the  value  of  the^ 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars^ - 
it  shall,  by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  ana  minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any^  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of  ^ 
the  expenses  of  the  last  illness  of  the  deceased,  f«neral 
charges,  and  expenses  of  administration,  and  there  must- 
be  no  further  proceedlnga  in  the  administration,  unless 
further  estate  be  discovered.  [In  effect  April  16tb«. 
1880,] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  article,  the  whole  property 
so  set  apart,  other  than  the  homestead*  must  go  to  the 
minor  chUdren.    [In  effect  Ai»rU  16th,  1880.]    .    .      .        i 
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ARTICLE  IL 
Of  THB  H031ESTBAO. 

{  1474.  Rlffbts  of  survivor  to  homestead. 

S  1475.  Selected  and  recorded  homestead  set  off  to  person  entitled. 
Snbststing  Ileus  to  bo  paid  by  solvent  estate. 

f  1478*  Appraisers  to  carve  out  of  the  original,  exceeding  five  thou* 
sand  dollars  in  value*  a  homestead,  and  report  tiio  same. 

§1477.  Beport  of  tlio  appraisers.  Majority  and  minority,  wliich  may 
be  confii-metf. 

S  1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers.  AppeaL 

f  1479.  If  report  rejected,  other  appraisers  appointed.  If  again  re- 
jected, partition  suit  to  bo  brought. 

{  1488.  Instead  of  dividing  the  homestead,  who  may  take  a  deed  there- 
of at  appraised  value. 

f  1481.  If  no  homestead  is  selected  and  recorded  prior  to  death  of 
decedent,  one  may  be  petitioned  for. 

S  1482.  Ck>art  to  direct  partition  suit  in  the  District  Oourt,  when.  Pro- 
ceedings thereon. 

S  1488.'  If  property  is  common  or  fleparate,  court  to  cause  appraise- 
ment and  admeasurement  to  be  made. 

S  1484.  •  New  appraisement,  when  ordered,  instead  of  deeding  prop- 
erty at  appraised  value,  publio  sale  to  be  ordered,  when. 

S  1489.  Costs,  to  whom  chargeable.  Persons  succeeding  to  rights  of 
homestead  owners  have  all  their  powers  and  rights. 

i  1486.   Certified  copies  of  certain  orders  to  be  recorded. 

§1474.  If  the  homestead  selected  by  the  husband  and 
^fe,  or  either  of  them,  during  their  coverture,  and  re- 
corded while  both  were  livinff,  was  selected  from,  the 
community  property,  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  of  the  same, 
it  vests,  on  the  death  of  the  husband  or  wife,  absolutely 
in  the  survivor.  If  the  homestead  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out his  or  her  consent,  it  vests^  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for 
n  limited  period  to  the  family  of  tbe  decedent.  In  either 
case  it  is  not  subject  to  tlie  payment  of  any  debt  or  liabil- 
ity contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code.    [In  effect  April  16th,  1880.  J 

Homestead— generally,  and  setting  apart,  8ec.*1469^  notes. 

Separate  property  of  person  selecting,  etc.—amdt.  1880. 
-'  Survivorship-  of  homestead-^^out  of  separate  property,  SO  Cal.  S3d; 
changes  in  Codes,  52  Cal.  294;  l)efore  such  changes,  44  Cal.  198;  and  see 
4  Cai.  268;  8  Cal.  507:  14  Cal.  472;  2:i  Cal.  415;  25  Cal.  114:  31  CaL  52(5;  S5 
CaL  320;  36  Cal.  16;  37  CaL  176. 

§  1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  inventory 
appraised  at  not  exceeding  live  thousand  dollars  iu  value. 
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appraiser.  The  report  must  state  fully  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered 
ty  the  court  in  determining  a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  1478.  When  the  report  of  the  appraisers  is  filed,  tno 
court  must  set  a  day  for  hearin^;^  any  objections  thereto, 
from  any  one  interested  in  the  estate.  Notice  of  the  hear- 
ing must  be  given  for  sucli  time,  and  in  such  manner  as 
the  court  may  direct.  If  the  court  be  satisfied  that  the 
veport  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  mav  appoint  new 
appraisers  to  examine  and  report  upon  the  homestead, 
and  similar  proceedings  may  be  had  for  the  confirmation 
or  rejection  of  their  report  as  upon  the  first  repoit.  [In 
effect  July  Ist,  1874.] 

§§  1479, 1480, 1481,  1482,  1483,  1484  are  repealed.  [Iii 
effect  July  1st,  1874.] 

§  1485.  The  costs  of  all  proceedings  in  the  Superior 
Court  provided  for  in  this  chapter,  must  be  paid  by  the 
estate  as  expenses  of  administration.  Persons  succeed- 
ing ^y  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
homesteads  set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  by  law  on  the 
persons  whose  mterests  and  rights  they  acquire.  [In  ef« 
feet  April  16th,  1880.] 

Oott  of  prooeedings— payable  out  of  estate,  My.  P.  Bep.  158. 

§  1486.  A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  oy  which  a  report  is  coiilirmed, 

f  property  assigned,  or  sale  confirmed,  must  be  recorded  in 
be  office  of  the  recorder  of  the  county  where  the  home* 
Btead  property  is  situated. 
Oartifled  copy— recording,  see  sec.  1719. 
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CHAPTER  VI. 

OF  CLAIMS  AGAINST  THE!  JESSTATE.     . 

1490.  Notice  to  creditorf.   Additional  notice. 
14;;1.  Tiiiio  cjcprcssed  in  tbe  notice. 
1492.  Cop/  auu  proof  of  notice  to  l>o  filed  and  orderanade4 
1403.  Time  wltiUii  wlilcli  claims  against  an  eatate  most  be  j^ssentod* 
lan.  Ciaiuis  to  iM)  swuiii  to,  and  wbeu  allowed^to  bear  sane,  ioteiv 
est  as  Jiulgments. 

11495.  Probate  iwCi'^Q  ntay  present clalni,  and  actlcMi  thereoa. 
14»<i.  Allowance  and  rejection  of  claiuis. 
1497.  Approved  claims  or  copies  to  bo  filed.   Claims  secnred  t^.Ueot^ 
may  bo  described.   Lost  claran. 
S  1496.  Rejected  claims  to  l^e  sued  for  wichin  tliree  mo&tbs. 
1 14tf<J.  Claims  ban-ed  by  Statute  of  Limitation^..  When  and  T7bQ  pro- 
bate jiidjj:o  may  examine.  .     ■ 

1500.  Claims  must  be  presented  before  suit. 

1501.  Time  of  limltatiou. 
1503.  Claims  in  action  pendUig«t  ttme  •!  decease* 

1503.  AU^yvance  of  claim  in  iiart, 

1504.  Effect  of  juds^muut  af?aiust  executor. 

1505.  Execution  not  to  Issue  after  death.   If  one  Is  levied  the  pn^ 
erty  may  be  sold. 

1506.  What  judi^meut  is  not  a  lien  on  real  property  of  ^tate. 

1507.  May  refer  doubtful  claims.   Effect  of  referee's  allowance  or 
rejection. 

1508.  Trial  by  referee,  how  confirmed  and  its  ^eeU 

1509.  Liability  of  executor,  etc.,  for  costs. 

'   1510.  Claims  of  executor,  etc.,  against  estate. 
1511.  Executor  neglecting  to  give  notice  to  creditors^ to  be  remoTed. 
I  1512.  Executor  to  return  statoment  of  claims. 

§  1490.  Every  executor  or  admiuistrator  must,  imme- 
diately after  bis  appointment,  cause  to  be  pui>lisbed  in 
some  newspaper  oi  the  county,  if  there  be  one^  if  not» 
then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
all  i)erHon3  having  claims  against  liim  to  exhibit  tliem, 
with  the  necessary  vouchers,  to  the  executor  or  adminis- 
trator, at  tiie  place  of  his  residence  or  business,  to  be  speci- 
fied in  the  notice;  such  notice  must  be  published  as  often 
as  the  judge  or  court  shall  direct,  but  not  less  than  once 
a  week  for  four  weeks;  the  court  or  judge  may  also  direct 
additional  notice  by  publication  or  posting.  In  case  such 
executor  or  admiuistrator  resigns,  or  is  removed,  before 
the  time  expressed  in  the  notice,  his  successor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  pre- 
sentation. 
Fnblication  of  notioe— how  often,  §  1705. 
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•   Claims  to  be  exUbitAd-Mopaof  «rord ** olaiiiMi,''B Cal. <iM;  21  CaL 
25;  27  Cal.  350. 

Two  months'  neglectr»to  gire  notice,  causes  EeYOcatlon  of  letteiSp 
sec.  15U. 

§  1491.  Tfae  time  expressed  in  the  notice  must  be  ten 
months  after  its  lirst  publication  when  the  estate  exceeds 
in  value  the  sum  of  ten  thousand  dollars,  and  four  months 
Wben  it  does  not. 

Pignres  of  appraisement  goyem— Jfy*  P*  Aep.  208. 

g  1492.  After  the  notice  is  given,  as  required  by  the 
preceding  section,  a  copy  thereof,  with  the  atfldavit  of  due 
publication,  or  of  publication  and  posting,  must  be  filed, 
and  upon  such  affidavit  or  other  testimony  to  the  satisfac- 
tion of  the  court,  an  order  or  decree  showing  that  due 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  minutes  and  recorded, 
xiiust  be  made  by  the  court. 

Affidavit  of  pablication— of  notice,  sees.  2010, 2011. 

'  g  1493.  All  claims  arising  upon  contracts,  ngrhether  the 
game  be  due,  not  due,  or  contingent,  must  be  presented 
within  the  time  limited  in  the  notice,  and  any  claim  not 
so  presented  is  barred  forever;  provided,  however ,  that 
when  it  is  made  to  appear  by  the  affidavit  of  the  claim- 
ant, to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
tijat  the  claimant  had  no  notice  as  provided  in  this  chap- 
ter, by  reason  of  being  out  of  the  State,  it  may  be  pre- 
sented at  any  time  before  a  decree  of  distribution  is 
entered.    [In  effect  April  IGth,  1880.] 

Olalm— action,  none  unless  claim  presented,  sec.  1500:  after  rejec- 
tion, sec.  H.Jb:  pending  at  death,  claim  must  be  presented,  sec.  I.'i02: 
affidavit,  sec  14;i4:  allowance  or  rejection  of,  sees.  14i;&-14S»,  1503:  My. 
T.  Rep.  10:i:  amendment,  23  Cal.  362:  contingent,  sees.  HAS:  U  Cal.  422: 
34 Cal. 263;  My.P.Rep.46;  49Cal.lll:  due, wlien, findings shonkl show, 
6J  Cal.  84 :  executor,  by,  sec.  1510:  agrainst,  judgment  on,  sees.  1504, 1509 : 
Interest  on,  sees.  14)4, 1513:  Judge  of  Superior  Court,  sec.  14i)5:  Judg- 
ment, <^:aiust  decedent,  where,  sec.  1505:  lien, see  Mortgage:  limita- 
tions, barred  by  statute  of,  sees.  853,  1499,  1501;  meaning  of  word,  52 
CaL  568:  mortgage,  or  lien  on,  sees.  1475, 1497, 1500:  My.  P.  Kep.  Ib4 :  not 
due,  when  not  barred.  19  Cal.  85:  out  of  State,  where  claimant.  22  Cal. 
S6:  partner  of  surviving,  contingent,  34  Cal.  263 :  ureseutatiun  of, 
proper  before  publication  of  notice  to  creditors,  19  Cal.  330:  on  note, 
not  a  demand  of  payment,  49  Cal.  469:  object  of,  10  Cal.d.");):  oxamiua- 
tion  on,  by  Judge,  sec.  14iK);  time  limited  for,  barred  if  later,  84  Cal. 
003;  My.  P.  flep.  159:  trust  fund,  as  to,  22  Cal.  518;  31  Cal.  17:  oiimort- 

S^e,  or  lieu,  sec.  1500:  without,  pledge  may  be  redeemed  by  adniiuis- 
iter.  My.  P.  Rep.  87 :  not  required  of  claimant  of  specific  i)roperty,  9 
Cal.  643:  necessity  of,  18  Cal.  422:  objection  to  omission,  when  too  late, 
42  Cal.  130;  reference  of,  sec.  1507:  sumtflcation  of  word,  6  Cal.  666;  9 
Cal.  636;  21  Cal.  25;  27  Cal.  8d0;.38  Cal.  87;  52  Cal.  568:  statement  ot 
eialms,  sec.  1512:  statutory  sense,  demand,  when  not  claim  iu,  10  CaL 
180:  taxes,  when  not,  43  Cid.  492;  60  Cal.  622,  and  see  sec.  166% 
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g  1494.  Every  claim  which  Is  due,  when  presented  to 
tbe  executor  or  adiniiiiBtrator,  most  be  Bupported  by  tbo 
affidavit  of  tho  claimant,  or  Bome  one  in  his  behalf,  that 
the  amount  is  justly  due,  that  no  payments  hure  been 
blade  thereon  wtiicb  are  not  credited,  a od  that  tliere  aro 
no  ofFaets  to  the  same,  to  the  knowledge  of  the  affiant. 
If  the  claim  be  not  due  whea  presented,  or  be  coutiugent, 
the  particulars  of  eucli  claim  must  boHtated.  Wben  the 
affldarit  is  made  by  a,  person  other  than  the  claimant,  he 
must  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  the  claimant.  Ttie  oath  may  be  taken  before 
any  officer  authorized  to  adalnisier  oaths.  Tho  executot 
or  administrator  may  also  require  satisfactory  vouchers 
orproofs  to  he  produced  in  support  of  the  claim.  If  the 
estate  be  insolvent,  no  greater  rate  of  intcn^at  Hhall  lie 
m  after  the  lirst  pubiicatiou  of  no- 

I  allowed  on  judfcmeolJt  obtained  in 

ine  oupetioc  i..ouri.     [In  effect  April  Kith,  ISBO.J 

EvBTT  ciaim— sIsnlHcation.  aea  under  Cum,  sec.  lW3n:  on  mmt. 
isge  or  lien,  see  sec.  IMO  and  ael*. 

AiBdaTli— brpcnon  olhcr  tium  GlUmsnt.  tormerlT  held  huprosep 
It  till,  m:  neecfoMB  Cal.  <^. 

Seclion-ntien  not  to  be  Invoked,  K  Cal.  171. 

Contingont  claim— sou  13  Cal.  423)  ISCaL  III. 


any  clai 


Hcted.My.V.Ceti.K 


<r  admiaistTator  thereof,  and  if  the  e 

..   „. strator  allows  tlie  claim,  ho  must   la 

lug  designate  some  other  judge  of  tho  Superior  Court 

of  tlio  Bame  oc  an  adjoining  county,  ■"'■"  ■■-"■■ '' -- 

Sfnlalionof  such  claim  to  lilm,  is  vea 
allow  or  reject  it.  and  tho  judge  presen 
ca.se  of  it-t  rejection  by  the  executor  o 
by  Bucli  judge  as  tiball  have  acti^d  iip^ 
riglit  ti)  Hue  in  a  proper  court  for  its  rec: 
sons  have  u'lien  their  claims  against  on 
[In  oSect  April  Kitli,  ISKO.j 

g  1496.  When  a  claim,  accompanii 
required  In  this  chapter,  is  presented 
administrator,  lie  must  indorse  tiiereo 
rejection,  with  the  day  and  date  thereo 
claim,  it  must  be  presented  to  a  judt 
Court  for  his  approval,  who  mmt  iu  tt 
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dorse  upon  it  his  allowance  or  rejection.  If  the  executor 
or  administrator,  or  the  judge,  refuse  or  neglect  to  in- 
dorse such  allowance  or  rejection  for  ten  days  after  the 
claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation 
"be  made  by  a  notary,  the  certiticate  of  such  notary,  un- 
der seal,  shall  be  prima  facie  evidence  of  such  presenta- 
tion and  the  date  thereof.  If  the  claim  be  presented  to 
the  executor  or  administrator  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of 
such  time.  It  the  claim  be  payable  in  a  particular  kind 
x>i  money  or  currency,  it  shall,  if  allowed,  be  payable  only 
in  such  money  or  currency.    [In  effect  April  IGth,  1880.] 

Allotronce  of  claim— by  executor,  verbal  not  enomcb,46Ca].  154: 
by  Olio  administrator,  Bufficient,  '24  Cal.  4)1:  by  Judge.  49  Cal.  154;  on 
mortgage,  effect  of,  GCal.  412;  generally,  effect  of,  IS  Cal.  422;  26  Cal.  421. 

Rejection  of  claim— by  executor's  inaction,  34  Cal.  224:  by  Judge, 
groimds,  22  CaL  99:  further  proofs  before,  23  Cal.  363. 

§  1497.  Every  claim  allowed  by  the  executor  or  ad- 
ministrator, and  approved  by  a  judge  of  the  Superior 
Court,  or  a  copy  thereof,  as  hereinafter  provided,  must, 
within  thirty  days  thereafter,  be  filed  in  the  court,  and 
be  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  administration.  If  the  claim 
be  founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instrument  must  accompany  the  claim, 
and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instru- 
ment, and  stating  its  loss  or  destruction.  If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
whicli  has  been  recorded  in  the  office  or  the  recorder  of 
the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to 
the  date,  volume,  and  page  of  its  record.  If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  the  hands  of 
the  executor  or  administrator,  or  suffered  the  same  to  be 
filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his 
claim.  A  brief  description  of  every  claim  liled  must  be 
entered  by  the  clerk  in  the  register,  showing  the  name  of. 
the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance.  [In  effect  April  16tlu 
0880.] 
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•  AUowed  clolm-stJitiis  of,  0  Gal. «»:  2S  Cal.  SO)  46  Cid.  SIS;  49  Gal. 

I5i:  uot  iutcrest  bearing.  My.  P.  Bcp.  125. 

Filing:  claim—omissimi,  when  does  not  bar,  24  Cal.  491:  provlaloD 
merely  directory,  4U  Cal.  304. 

Olaini  seoored  by  mortgage,  etc.— see  see.  ISM  and  note,  and  seia 
real.  MO. 

§  149&  AVben  a  claim  is  rejected  either  by  the  exec- 
utor or  administrator,  or  a  judge  of  the  Superior  Court, 
tho  holder  must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator  within  three  months  after  the 
date  of  its  rejection,  if  it  be  then  duo,  or  within  two 
mouths  after  it  becomes  due,  otherwise  the  claim  shall  bo 
forover  barred.  [In  effect  April  10th,  1880.] 
Time  for  bringing  suit— sec.  1501;  2  CaL  ZHi;  19  CaL  83;  34  CaL  235. 

§  1499.  No  claim  must  be  allowed  by  the  executor  or 

administrator,  or  by  a  judge  of  the  Superior  Court,  which 

is  barred  bv  the  Statuto  of  Limitations.    When  a  claim 

is  presented  to  a  judge  for  his  allowance,  he  may,  in  hia 

discretion,  examino  the  claimant  and  others  on  oath,  and 

hear  any  legal  evidence  touching   the  validity  of  tlio 

claim.     [In  etfect  April  IGth,  1880.f 

Statuto  of  LimitationS'-«ec3. 335-363:  obJeetof,sec8S3:  to  prolonjT 
period,  10  Cal.  6-^;  aud  time  of  vacancy  immaterial,  10  CaL  XM:  v» 
cancy  in  admlni»tratiou  does  not  affect,  sec.  1501  and  note:  on  juil|^ 
meiit  against  decedent,  19  Cal.  07:  aUowanco  of  barred  claim,  no| 
biiulin|/.2:iCal.  3U3:  note  for  outlawed  debt,  when  valid,  50  CaL  S47; 
when  debt  barred.  51  CaL  215. 

§  1500.  No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  Urst  pre- 
sented to  the  executor  or  administrator,  except  Jn  the  fol- 
lowing case :  an  action  may  be  brought  by  any  holder  of 
a  mortgage  or  lien  to  enforce  the  same  against  tho  prop- 
erty of  the  estate  subject  thereto,  where  all  recourse 
against  any  other  proi^erty  of  the  estate  is  expressly 
waived  in  tho  complaint;  but  no  counsel  fees  shall  be 
recovered  in  such  action  unless  such  claim  be  so  pre- 
sented.   [In  eCfect  March  15th,  187G.] 

No  action  ozx  claim— without  presentation,  38  CaL  3:  claim  barrel 
but  uot  extinguished,  £.0  Cal.  14'). 

Mortsra?o  or  lien,  presentation  of  claim  on— need  of,  6  Cal.  386; 
34 Cal. C.ii;  27  Cal. :»0;  4iCal.  1.>1,  222;  62  CaL  232:  effect  of  faUnre.as 
bar.  etc.,  see  last  subhead,  and  lu  Cal.  555 ;  21  Cal.  67;  42  Cal.  4U3 ;  50  CaL 
14.);  Hib.  S.  &  L.  6oc.  r.  Joidau,  May  l!)th,  1880;  5  Pac.  C.  L.  J.  3!)1: 
objection  too  late,  28  Cal.  5<iH:  subsequent  proceedings,  sec.  1569:- 21 
Cal.  24;  24  i  aL  4:)!);  47  Cal.  154:  unnecessary,  where  no  relief  asked 
against  estate,  42  Cal.  I7i);  45  CaL  433:  changes  in  statute,  see  Hib.  £L 
A  L.  Soc.  V.  Jordan,  May  19th,  IdSO;  5  Pac.  C.  L.  J.  Siil. 

§  1501.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  included  in 
any  limitations  herein  prescribed. 
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r  Period  of  yacutof-in  ailin<nl«trntton»  not.eoimtedrlO  GaL  386;- ift 
Cal.  85. 

c  §  1502.  If  an  action  i9  pending  against  the  decedent 
at  tbe  time  of  IiIb  death,  the  plaintiff  must  in  like  manner* 
present  his  claim  to  the  executor  or  administrator  for 
allowance  or  rejection,  authenticated  as  required  in  other 
oases;  and  np  recovery  shall  be  had  in  the  action  imlesa 
proof  be  madje  of  the  presentations  required. 

Action  pending  at  d•a&-^where  death  after  ▼erdlct,  claim  need 
Bot  be  presented,  60  Cal.  43,  andseesec.  1SU6 :  non-preseatatiou  of  cialm, 
objection  waived,  Hy.  r.  ^p.  61;  52  Cal.  225. 

§  1503.  Whenever  any  claim  is  presented  to  an  exec-' 
ntor  or  administrator,  or  toa  judge,  and  he  is  willing  to 
allow  the  same  in  part,  he  must  state  in  his  indorsement 
tLe  amount  he  is  willing  to  allow.  If  the  creditor  refuse 
to  accept  the  amount  aflowed  in  satisfaction  of  his  claim, 
he  shall  recover  no  costs  in  any  action  therefor  brought, 
against  the  executor  or  administrator,  unless  he  recover  a 
greater  amount  than  that  offered  to  be  allowed.  ( In  effect 
April  16th,  1880.J 

Claim-aeo.  liSSn* 

§  1504.  A  judgment  rendered  against  an  executor  or 
a^miinistrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  intestate,  only  establishes  the 
claim  in  the  same  manner  as  if  it  had  been  allowed  by* 
tlie  executor  or  administrator  and  a  judge;  and  the  judg- 
ment must  be  that  the  executor  or  administrator  pay,^n 
due  course  of  administration,  the  amount  ascertained  tO' 
be  due.  A  certiHed  transcript  of  the  original  docket  of 
the  judgment  most  be  filed  among  the  papers  of  the 
estate  in  court.  Ko  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  propertv* 
of  the  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment    [In  effect  April  IGth,  1880.] 

Jadgment  against  ezeontor,  etc.— by  default,  9  Cal.  136s  where  at^ 
tactanent,  89  CaL  150;  50  CaL  SBb^KIi  interest,  18  OaL  S77:  where  d» 
f  endants  are  joint  obligors,  see  under  next  note. 

Payable  in  due  course  of  administration— proper  fonn  of  judg>^ 
ment,29  Cal.  363:  82  Cal.  396;  34  Cal.  226:  but  absence  not  injurious,  f 
CaL  127:  18  CaL  186:  on  death  of  one  of  several  Joint  obligors,  42  CaL 
Ul;  fiO  CaL  630;  amendment  of  Judgment  where  personal,  46  Cal.  304^ 

No  execution  issuable— on  Judgment,  82  CaL  876;  84  CaL  224;  88  Qa!L 
ITS. 

§  1505.  When  an^  judgment  has  been  rendered  for  or 
luainst  the  testator,  mtestate  in  his  lifetime,  no  execution 
sball  issue  thereon  after  his  death,  except  as  provided  in, 
section  six  hundred  and  eighty-six.    A  judgment  against 
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the  decedent  for  the  recovery  of  money  must  be  presented 
to  the  executor  or  administrator  like  aoy  other  claim.  If 
ezecatlon  is  actually  levied  upon  any  property  of  the 
decedent  before  his  death,  the  same  may  be  sold  for  the 
satisfaction  thereof;  and  the  officer  making  the  sale  must 
account  to  the  executor  or  administrator  tor  any  surplus 
in  his  hands.  A  jude:ment  creditor  liavlDg  a  judgment 
which  was  rendered  against  the  testator  or  intestate  in 
his  lifetime,  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  in  like 
manner  and  with  like  effect  as  if  the  judgment  debtor 
were  still  living.    [In  effect  March  2Sth,  1874.J 

Application  of  section— to  foreclosure  of  mortgage,  9  Cat.  137. 428; 
U  Cal  640. 

Judgment  againit  decedent —limitation  of,  19  CaL  97:  claim  on. 
when  may  be  presented  by  absent  creditor,  23  Cal.  85. 

Sold  for  the  satisfaction  thereof— prcnerally,  37  Cal.  143:  where  ex- 
ecution void,  no  satisfaction,  5J  Cal.  34j. 

§  1506.  A  judgment  rendered  against  a  decedent,  dy- 
ing after  verdict  or  decision  on  an  issue  of  fact,  but  before, 
judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

§  1507.  If  the  executor  or  administrator  doubts  the- 
correctness  of  any  claim  presented  to  him,  lie  may  enter 
into  an  agreement,  in  writing,  with  the  claimnnt,  to  refer 
the  matter  in  controversy  to  some  disinterest u<l  person, 
to  be  approved  by  the  Superior  Court,  or  a  judge  thereof. 
Upon  fihng  the  agreement  and  approval  of  such  court  or 
judge,  in  the  oiTice  of  the  clerk  of  the  court  for  the  county 
In  which  the  letters  testamentary  or  of  administratiou 
were  granted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so 
selected;  or,  if  the  parties  consent,  a  reference  may  bo  had 
in  the  court;  and  the  report  of  the  referee,  if  conlirmed, 
establishes  or  rejects  the  claim  the  same  as  if  it  had  been 
allowed  or  rejected  by  the  executor  or  administrator  and 
judge.    [In  effect  July  16th,  1880.] 

§  1508.  The  referee  must  hear  and  determine  the  mat- 
ter, and  make  his  repoi*t  thereon  to  the  court  in  whicli  his 
appointment  is  entered.  The  same  proceedings  shall  be 
had  in  all  respects,  and  tlie  referee  shall  have  the  aame 
powers,  be  entitled  to  the  same  compensation,  and  subject 
to  the  same  control,  as  in  other  cases  of  reference.  The 
court  may  remove  the  referee,  appoint  another  in  his 
place,  set  aside  or  coniirm  his  report,  and  adjudge  costs^ 
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as  in  actions  against  executors  or  administrators,  and  the 
judgment  of  the  court  thereon  shall  be  as  valid  and 
effectual,  in  all  respects,  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  ordinary  process. 
Reference— MC8. 63M45w 

§  1509.  When  a  judgment  is  recovered,  with  costs, 
against  any  executor  or  administrator,  he  shall  be  indi- 
vTdaally  liable  for  such  costs,  but  thev  must  be  allowed 
bim  in  his  administration  accounts,  unless  it  appears  that 
the  suit  or  proceeding  in  which  the  costs  were  taxed  was 
prosecuted  or  defended  without  just  cause. 

Object  of  lection—S  CaL  I69i 

Allowed  him  in  his  adminlitration  aooount»-0  Cal.  689. 

§  1510.  If  the  executor  or  administrator  is  a  creditor 

of  the  decedent,  his  claim  duly  authenticated  by  affidavit 

must  be  presented  for  allowance  or  rejection  to  a  judge  of 

the  Superior  Court,  and  its  allowance  by  the  Judge  is 

sufficient  evidence  of  its  correctness,  and  must  be  paid  as 

other  claims  in  due  course  of  administration.    It,  how« 

ever,  the  judge  reject  the  claim,  action  thereon  may  be 

had  against  the  estate  by  the  claimant,  and  summons 

must  be  served  upon  the  judge,  who  may  appoint  an 

attorney,  at  the  expense  of  the  estate,  to  defend  the 

action.    If  the  claimant  recover  no  judgment,  he  must 

pay  all  costs,  including  defendant's  reasonable  attorney's 

tecs,  to  be  tixed  by  the  court.     [In  effect  April  IGth, 

1880.] 

Olaim  of  ezecntor,  oto.«-€ole  difference  from  that  of  ordlDary  cred- 
itor, lu  CaL  4U2. 

Time  for  presentation— eame  as  for  other  claims,  10  CaL  482;  16  CaL 

§  1511.  If  an  executor  or  administrator  neglects,  for 
twu  mouths  after  his  appointment,  to  give  notice  to  cred- 
itors, as  prescribed  b^  this  chapter,  the  court  must  revoke 
his  letters,  and  appoint  some  other  person  in  his  stead, 
equally  or  the  next  in  order  entitled  to  the  appointment. 

§  1512.  At  the  same  time  at  which  he  is  required  to 
return  liis  inventory,  the  executor  or  administrator  must 
also  return  a  statement  of  all  claims  against  the  estate 
which  have  been  jtresented  to  him,  if  so  required  by  the 
court,  or  a  judge  thereof,  and  from  time  to  time  thereafter 
he  must  present  a  statement  of  claims  subsequently  pre* 
sented  to  him,  if  so  required  by  the  court,  or  a  judge  there- 
of. In  all  such  statements  he  must  designate  the  names 
of  the  creditors,  the  nature  of  each  claun,  when  it  be- 
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cftme  due,  or  iviU  beoom»diie,  and  whether  H  was  naiowefl 
or  rejected  by  him.    [In  effect  Apta  16th,  1880.  J 
Statement  of  delms^-dalm  g«neraD3r,'Mc«  1491a. 

§  1513b  If  there  be  anv  debt  of  the  decedent  bearin^^ 
interest,  whether  presented  or  not,  the  executor  or  admin- 
.istrator  may;  by  OTder  of  the  court,  pay  the  amount  tlien 
accumulated  and  unpaid,  or  any  part  thereof,  at  anytime 
when  tiiere  are  sufficient  funds  properly  applicable  tlierd- 
to,  whether  said  claim  be  then  due  or  not;  and  interest 
shall  thereupon  cease  to  accrae  upon  the  amount  sa  paidw 
This  section  does  not  apply  to  existing  debts,  unle8»  the 
creditor  consent  to  accept  the  funount.  [In  effeet  Juiy 
1st,  1874.  J 

Interest  aec  149to:  stopping,  Vj.  P.  Bep.  299. 

Without  presaBtittlMi  of  olsftm^iylaege  tedeened,  Vy.  ^.  Bep»  ST. 

Fsyment  of  ASMS  of  esiateHre&eFhay,  tee.  Itn  if  jcg. 
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CHAPTER  Vn. 

OF  BAZiBS  AND  CONVEYANCES  OF  PROP- 
BRTSr  OF  PECEPENTS. 

Abt.  L  Bales  nr  Gsiteral. 

TL  Salkb  of  Personal  Profbbtt. 

ni.  SuMMART  Sales  oir  Minks  and  Knrnro  nrneiiBSTS. 

IV.  Balks  of  Real  Ertatk.  UrruasTs  tbbbbut,  and 

Ck>NFlRMAT10N  THJBABOF. 

Bales  in  qxnebal. 

1516.  Penonal  estate  lint  ehaigeaUe.  Real  estate,  when  sold. 
\!>U,  No  tales  valid  except  by  ordet  of  Superior  Court. 
1519.  Applications  for  oraers  of  sale. 

1519.  But  one  petition,  order*  and  sale  must  be  liad  wben  It  Is  poBSt 
ble  to  do  so. 

§  1516.  All  the  property  of  a  decedent  shall  be  ohar£:e- 
able  with  the  payment  of  the  debts  of  the  deceased,  the 
expenses  of  administration,  and  the  allowance  to  the  fam« 
Hy,  except  as  othexwise  proyided  in  this  Code,  and  in  the 
Civil  Code.  And  the  said  property,  jpersonal  and  real, 
may  be  sold  as  the  court  may  direct,  in  the  manner  pre- 
scribed in  this  chapter.  There  shall  be  no  priority  as 
between  personal  and  real  property  for  the  above  pur> 
poses.    [In  effect  July  1st,  1874.  J 

All  property  chargeable  for  debts,  etc.— CIyU  Code,  see.  U56:  order 
of  appropriation,  ClvU  Code,  sec.  1359. 

Personal  and  real  property— appropriated  without  distinction,  see 
tec.  1563. 

Sold  as  the  oonrt  may  direct— sec  1517. 

§  1517.  No  sale  of  any  property  of  an  estate  of  a  dece- 
dent is  valid  unless  made  under  order  of  the  Superior 
Coort*  except  as  otherwise  provided  in  this  chapter.  All 
sales  must  be  under  oath  reported  to  and  confirmed  by 
the  court  before  the  title  to  the  property  sold  passes.  [In 
effect  April  16th,  1880.] 

BestrietiTe  language  of  section— 9  Cal.  137. 

Bales  to  which  section  inapplicable— 14  Cal.  642:  18  OaL  291;  21 
Cal.  24. 

Sales  by  executors— of  real  property,  49  Cal.  490 1  under  will,  00  CaL 
97;  where  broker  employed.  Sly.  P.  Rep.  86. 
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§  1518L  All  petitions  for  orders  of  sale  nmst  be  in  writ- 
ing, setting  fortii  the  facts  showing  the  sale  to  be  neces- 
sary, and,  upon  the  hearing,  anjr  person  interested  in  the 
estate  may  tile  his  written  objections,  which  most  be 
heard  and  determined.  A  failure  to  set  forth  the  facts 
showing  the  sale  to  be  necessary  will  not  invalidate  the 
Bubs<;quent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  the 
necessity  be  stated  m  the  order  directing  the  sale.  [In 
effect  July  1st,  1874.] 

IiTcgalarity  in  sale— no  ooUatenl  attack  for.  23  CaL  30& 

§  1519.  Wlien  it  appears  to  the  court  that  the  estate  is 
insnlirent,  or  tliat  it  will  require  a  sale  of  all  the  property 
of  the  estate  of  everv  character,  to  pay  the  family  allow- 
ance, expenses  of  actmini-stration,  and  debts,  there  need 
bo  but  one  petition  filed,  but  one  order  of  sale  made,  and 
but  one  sale  had,  except  in  the  case  of  perishable  property, 
which  may  be  sold  as  provided  in  section  fifteen  hundred 
and  twenty-two.  The  court,  when  a  petition  for  the  sale 
of  any  property  for  any  of  tlie  purposes  herein  named  is 
presented,  must  inquire  fully  into  the  ])robable  amount 
required  to  make  all  such  payments,  and  if  there  be  no 
more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In 
such  case  the  petition  must  set  forth  substantially  the 
facts  required  by  section  fifteen  hundred  and  thirty-seven, 
[lu  effect  April  IGth,  1880.] 

Orders— generally.  In  probate  matters,  sec.  1704. 
'  One  petition— for  realty*  sale  of  personalty  on,  sees.  15S6,  IOOl 

ABTICLE  n. 

Balbs  ov  Pbbsoval  Pbopsbtt. 

llKXi.  Perishable  and  depreciating  property  to  be  sold. 
1523.  Order  to  sell  personal  property. 
I  1-524.  Partnership  interests  and  choses  In  action,  how  sold. 
I92.V  Order  of  sale,  what  to  direct  and  what  to  be  first  solcL 
1526.  Sale  of  personal  property. 

§  1522.  At  any  time  after  receiving  letters,  the  ezecn- 
tor,  administrator,  or  special  administrator  may  apply  to 
the  court  or  judge  and  obtain  an  order  to  sell  perishable 
aud  otlier  personal  property  likely  to  depreciate  in  value, 
or  which  will  incur  loss  or  expense  by  being  kept,  and  so 
much  other  personal  property  as  may  be  necessary  to  pay 
tlie  allowance  made  to  the  family  of  the  decedent.  The  or- 
der for  the  sale  may  be  made  without  notice;  but  the  exec- 
utor, administrator,  or  special  administrator  is  responsible 
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for  the  property,  .unlef>s,  after  making  a  Bwom  return  and 
on  a  proper  showing,  the  court  shall  approve  the  sale 

Petition— «ec.  1518. 

Order  for  the  nle-flee.  1825. 

g  1523b  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessary  for  their  payment,  or 
for  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  apply  for  an 
order  to  sell  so  much  of  the  personal  property  as  may  be 
necessary  therefor.  Upon  iiling  his  petition,  notice  of  at 
least  five  days  must  be  given  of  the  hearing  of  the  appli- 
cation, either  by  posting  notices  or  by  advertising.  He 
may  also  make  a  similar  application  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands,  and 
sale  thereof  is  necessary.  If  it  appear  for  the  best  inter- 
ests of  the  estate,  ho  may,  at  any  tune  after  tiling  the  in- 
ventory, in  like  manner,  and  after  giving  like  notice,  ap- 
ply for  and  obtain  ati  order  to  sell  the  whole  of  the  per- 
sonal property  belonging  to  the  estate,  whether  necessary 
to  pay  debts  or  not.  [In  effect  April  16th,  1680.] 
Notice  by  advertisint^-eee  sec.  170S. 

§  1524.  Partnership  interests  or  interests  belonging  to 
any  estate  by  virtue  of  any  partnership  formerlv  exist- 
ing, interests  in  personal  property  pledged,  and  clioses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of 
the  estate.  Before  Confirming  the  sale  of  any  partnership 
interest,  whether  made  to  the  surviving  parttior  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire 
into  the  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  surviving  partner,  if  in  the  county  and  able  to 
be  present  in  court. 

Partnership  interest^t^eec.  U80. 

§  1525.  If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  ot  the  family  allowance,  or  for  the  best 
Interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  oris  not  necessary  to  pay 
the  debts  or  family  allowance,  the  court  or  judge  must  or- 
der it  to  be  made.  In  making  orders  and  sales  for  the  pay- 
ment of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of  the  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold,  and  the  court  or  judge  must  so  direct.  [lu 
effect  July  1st,  1874.] 

Special  bequest— sold  for  debts,  48  GaL  191. 
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9  1526b  The  sale  of  peM6iMl  property  must  t»'iiiftd»«t 
poDlic  auction  for  such  money  or  HiWNmcy  t»  the  court 
may  direct,  and  after  public  notice  given  for  at  lea&t  ten 
days  by  notices  posted  in  three  public  places- in  the  county, 
or  by  publication  in  a  newspaper^  or  both,  containing  the 
time  and  place  of  sale,  and  a  brief- description  of  the 
property  to  be  sold,- unless  forgood  reason  shown  the 
court,  or  a  judge  thereof,  ordeiH  a  privat&sale  or  a  shorter 
notice.  Public  sales  of  such  property  ^must  be  made  at 
the  court-houMe  doOr,  or  at  tltere^ldenceof  the  decedent, 
or  at  sonio  other  public  place;  but  no  sale  sliaU'  be  made 
of  any  personal  property  which  is  not  present  at  the  time 
of  sale,  unless  the  court  otherwise  order.  Tin  effect  April 
16th,  1880.] 

Sale  of  personal  prafp«rnr'-o&  fnsufficieut  nottee,  at  teASt  iroldable* 
17  CJal.  3w: 

Pablic  sale— private,  objecttotiable,  18  Oal.  m. 

Hotice  by  posting-^eqaUed  wbea,  17  CaL  MO.  ■ 

ABTICLE  ni. 

SUMXABT  SALXS  OV  MISSS  Alf2>  MDmrO  IBTBBBSTB. 

-     1939.  Blfaesmaybesold,  how. 

1530.  PetitiOQ  for  sate,  who  may  file  and  what  to  cootaln. 

1531.  Order  to  show  canse,  how  rnado  and  on  what  notice. 

1532.  Order  of  sale,  when  and  how  made. 

I  1533.  Further  proceediuga  to  coutorm  to  articles  two  and  four. 

§  1529.  When  it  appears  from  the  inventory  of  the 
estate  of  any  decedent  that  his  estate  consists  in  whole  or 
in  part  of  mines,  or  interests  in  mines,  such  mines  or  in- 
terests may  be  sold  under  the  order  of  the  court  having 
jurisdiction  of  the  estate,  as  hereinafter  provided.  [In 
effect  April  IGth,  1880.] 

§  1530.  The  executor  or  adminiatrat<Hr»t>rany  heur-at- 
law,  or  creditor  of  the  estate,  or  any  partner  or  member 
of  any  mining  company,  in  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  couit  tv  {teti- 
tion,  in  writing,  setting  forth  the  general  facts  of  the 
estate  being  then  in  due  course  of  administration,  and 
particularly  describing  the  mine,  interest,  or  shares  which 
It  is  desired  to  sell,  and  particularly  the  condition  and 
situation  of  the  mines  or  mining  interests,  or  of  the  min- 
ing company  in  which  such  interests  or  shares  are  held, 
and  the  grounds  upon  which  the  sale  is  asked  to  be  madei 
tin  effect  April  16th,  1880.] 

Petition  for  sale  of  stocks— disregarding  stirplasflge  ini23  CaL2ttt 
petition  for  sale,  generally,  sec.  1518. 
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*   ConditlMi  of  tiiomlxiiiig  iiiteMeMf-i^etltkni  defectlTofor  notd*- 
scrUiing,  Dee  Estate  of  Boland,  Jaly  21st,  1880, 6  Pac.  C.  L.  J.  706. 

§  1531.  Upon  the  presentation  of  such  petition,  the 
court,  or  a  judfj^o  thereof ,  must  make  an  oraer  directing 
uU  persons  interested  to  appear  before  sticli  courts  at  a 
'tiino  and  place  ^pecitied,  not  less  than  four  or  more  than 
ten  weeks  from  the  time  of  making  sueli  order,  to  show 
cause  why  an  order  should  not 'be  frranted  to  the  oisecuto^ 
ur  administrator  to  sell  such  mine,  mining;  interests, 
shares,  or  stocks,  asareset  forth  In  the  petition  and  belong- 
ing to  the  estate.  A  copy  of  the  order  to  show  cause 
must  be  personally  served  on  all  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for 
bearing  the  petition,  or  published  at  least  four  successive 
-weeks  in  such  newspaper  as  such  court  or  judge  shall 
specify.  If  all  persons  interested  in  the  estate  signify  in 
writing  their  a!*sent  to  such  sale,  the  notice  may  be  dii^ 
pensed  with.    [In  effect  April  16th,  1880.] 

Pablioation  of  notice— sec.  1705. 

Beaaonable  notioe— of  sale  of  stocks,  constmed,  22  CaL  288. 

§  1532.  If.  upon  hearing  the  petition,  it  appears  to  the 
«atist'actiou  of  the  court  tliat  it  is  to  the  interest' of  the 
estate  that  such  mining  property  or  interests  of  the 
estate  should  be  sold,  or  that  an  immediate  sale  is  neces* 
sary  in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners,  or  tenants  in  common,  such  court  must 
make  an  order  authorizing  the  executor  or  administrator 
to  sell  such  mining  interests,  mines,  or  shares,  as  herein- 
after provided.    [In  effect  April  16th,  1880.] 

§  1533.  After  the  order  of  sale  is  made,  all  further 
proceedings  for  the  sale  of  such  mining  property,  and  for 
the  notice,  report,  and  confirmation  thereof,  must  be  in 
conformity  with  the  provisions  of  article  four  of  this 
chapter. 

ARTICLE  lY. 

^Thb  Sals  ov  Bbal  estatb,  intbbebts  vaxaxa,  avd  Cov- 

FIJUIATXON  THB&XOF. 

I  1S36.  To  sell  real  estate,  wben. 

S  I5d7.  Verified  petition  for  sale,  wbat  to  contain  and  to  what  it  may 

refer. 
1 1AS8.  Order  to  persons  Interested  to  appear. 
1a:|m.  Copy  to  bo  Horvod,  assciit  given,  or  publication  made. 
IMO.  Hearlus  after  i)roof  of  service.   Presentation  of  claims. 
IMl.  Aduiiu^^trator.  executor,  and  witnesses  may  Vfd  examined* 
1642.  To  sell  real  estate  or  ouy  part,  when, 
i  1543.  Order  of  sale,  when  to  be  made. 
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S  1536.  TVlien  a  aale  of  property  of  tlia  estate  is  net- 
essaiy  to  pay  tbe  allowance  at  the  family,  or  tlie  ilulits 
outBtandiuK  against  the  decedent,  or  the  debts.  ex|)eiises, 
or  chwges  of  adrolnUtration,  oc  legacies,  the  executor  or 
adtaiuistiator  nuky  also  sell  any  real  as  well  a»  iK-munal 
properly  of  the  estate  for  that  purpose,  upon  the  order  of 
the  court;  and  an  application  for  the  Bala  of  real  pToiKirty 
may  also  embrace  the  sale  of  personal  property.  |.In 
effect  April  16th,  1880.] 

b«  Included,  sec,  IKt:  additional  liood  on,  tec.  lUD  and  note. 

LegiBlallTO  gQaclmosU—as  to  ibuI  estal*  lalea,  irhoa  nacaostllii- 
Oonil,  39  cm.  179;  »  CsL  888. 

SabBtantial  compUancis  vltli  t1iitat«— AnfllcleiiC.  IS  CaL  473. 

Debu  ontstaadlng  against  tho  dsoadent— pivol  ot  eitsteneo,  t) 
rf-i  rii.  „.....„., —  *..„_  ..„_..- ^  chargeable,  n^"- *- "^ '—''  — "-" 


:jT:  cover  mort^ga  b;  married  v 
'  Bdmloistralian— lale  lor.  U  Cat  i 
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§  1537.  To  obtain  snch  order  for  the  sale  of  real  prop- 
erty, lie  must  present  a  verified  petition  to  the  Superior 
Court,  or  a  judge  thereof,  settine  forth  the  amount  of  per- 
sonal estate  that  has  come  to  his  hands,  and  how  much 
thereof,  if  any,  remains  undisposed  of;  the  debts  out- 
standing against  the  decedent,  as  far  as  can  be  ascertained 
or  estimated;  the  amount  due  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses,  and  charges  of  adminis- 
tration alresuly  accrued,  and  an  estimate  of  what  will  or 
may  accrue  durins  tlie  administration;  a  general  descrip- 
tion of  all  the  real  property  of  which  the  decedent  died 
seized,  or  in  which  ne  had  any  interest,  or  in  which  the 
estate  has  acquired  any  interest,  and  the  condition  and 
value  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of  the  legatees  and  de* 
vlsees,  if  any,  and  of  the  heirs  of  the  deceased,  so  far  as 
known  to  the  petitioner.  If  any  of  the  matters  here 
enumerated  cannot  be  ascertained,  it  must  be  so  stated  in 
the  petition;  but  a  failure  to  set  forth  the  facts  showing 
the  sale  to  be  necessary  will  not  invalidate  the  subsequent 

Eroceedings,  if  the  defect  be  supplied  by  the  proofs  at  the 
earing,  and  the  general  facts  showing  such  necessity  be 
stated  m  the  decree.    [In  effect  April  16th,  1880.] 

Vexifled  petition— want  of  Teriflcation,  held  <fatal  in  Estate  of  Bo* 
land,  July  21st.  1880, 5  Pac.  C.  L.  J.  708:  when  by  any  other  person,  seo. 
1615:  for  sale  of  property  generally,  sec.  1515:  contents  ofri6CaL478| 
SO  Cal.  288;  Richardson  v.  Miisser.  Feb.  2ard,  1880, 5  Pac.  C.  L.  J.  70,  and 
see  next  note:  where  sale  to  meet  esqienses  of  administration, S3  GaL 
886;  K  Cal.  ti87. 

Jurisdictional  facts— nature,  and  need  of  stating,  13  Cal.  062;  16  CaL 
473:  li»  CaL  189. 397;  '20  Cal.  288;  50  CaL  388;  Estate  of  Uoland,  July  2l8t, 
1680, 5  Pac.  C.  L.  J.  706:  redundant  matter  may  be  rejected,  19  CaL  189. 

Description  of  real  property— 19  Cal.  189. 

Oondition  of  property— must  be  set  forth  in  petlticm,  20  CaL  288| 
Bl  Gal.  563;  Estate  of  Boland,  July  21st,  1880, 5  Pao.  0.  L.  J.  706. 

Beference  to  Inventory— eufflcient,  36  Cal.  667. 

Snbseqnent  proceedings  not  invalidated— proTislons  Inapplicable, 
when,  51  CaL  563 :  by  defects  and  irregularities  not  Jurisdictional,  16  CaU 
473. 

§  1538.  If  it  appears  to  the  court  or  judge,  from  such 
petition,  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  tor  the  purposes  and  reasons 
mentioned  in  the  preceding  section,  or  any  of  them,  such 

Setition  must  be  filed  and  an  order  thereupon  made, 
irecting  all  persons  interested  in  the  estate  to  appear 
before  the  court,  at  a  time  and  place  specified,  not  less 
than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
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not  be -muted  to  tbe  executor  or  administrator  to  sell  so 
much  of  the  real  estate  of  tbe  decedeut  a»  is  necesaary. 

N«c«Mit7  for  ul6*-33  ObL  606;  bcIU  that  penonal  proper^  most  be 
Inadequate.  80  CaL  288;  but  now.  seo  sec.  Ul(> 
FBrpoaea,  tto.— or  any  of  tbem,  SO  CaL  €60. 

§  1539.  A  copy  of  tbe  order  to  show  cause  must  be 
jiersonally  served  ouuU  persons  interested  in  tlie  estate, 
any  general  guardian  of  u  minor  so  interested,  and  any 
legatee,  or  devisee,  or  heir  of  tlie  decedent,  provided  tht-y 
are  residents  of  the  county,  at  least  tuu  days  beforo  tbe 
itlme  appointed  for  bearing  tbe  petition,  or  be  publisbcd 
tour  successive  weeks  in  such  newspaper  In  tbu  county 
as  tbe  court  or  judge  shall  direct.  If  all  persons  inter- 
ested in  tbe  estate  join  In  tbe  petition  for  tlie  sale,  or  sig- 
nify in  writing  tbeir  assent  thereto,  tbe  notice  may  be 
dispensed  with,  and  tbe  bearing  may  be  had  at  any  time. 
[In  effect  July  1st,  1874.] 

.  Votioea  .to  all  penons  interested— requirements  of  section,  see  4S 
Gal.  635:  personal  service  of,  see  sees.  1011, 1707-1709, 1710;  16  CaL  160: 
pablicatlon  of,  sec.  1705:  33  Cal.  45:  to  attorney  for  minor  heirs,  under 
former  statute,  Klcbarason  v.  Musser,  Feb.  28ra,  1880, 5  Pac.  C.  L.  J.  70l 

'  General  gnardtsa  of  minor— If  administrator,  most  -not  represent 
ward,  13  Gil  4ft. 

Statement  of  title^-4n  notice  of  sale,  porcbaserdioiild  not  depend 
upon,  8  CaL  181. 

§^  15401  Tbe  court,  at  tbe  time  and  place  appointed  in 
snch  order,  or  at  sueb  other  time  to  which  the  bearing 
may  be  postponed,  upon  satisfactory  proof  of  personiu 
service  or  publication  of  a  copy  of  the  order,  by  aiiidarit 
or  otherwise,  if  tbe  consent  in  writing  to  sucb  sale  of  all 
I>artiea  interested  is  not  Hied,  must  proceed  to  bear  the 
petition,  and  bear  and  examine  the  allegations  and  proofs 
of  the  petitioners,  and  of  all  persons  interested  in  the 
estate  who  may  oppose  the  application.  All  claims 
against  tbe  decedent  not  before  presented,  if  the  period 
of  presentation  has  not  elapsed,  may  be  presented  and 
passed  upon  at  the  bearing.    [In  effect  April  Kith,  1880.] 

Opposing  application— parties,  gromids,  etc..  My.  P.  Sep.  7;  46  CaL 
304. 
Olaims  passed  en->helrs  may  dispute  tbetr  validity,  7  CaL  215. 

§  1541.  Tbe  executor,  administrator,  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to 
compel  them  to  attend  and  testify  may  be  issued  by  tbe 
court  or  judge,  in  the  same  manner  and  with  like  effect  as 
in  other  cases.  Lin  effect  April  IGth,  1880.] 
Prooniixigf  attendancoi  etc.-Hsec.  1085  et  seq. 
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§  1542.  If  it  a]>f)eairB  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the 
estate,  real  or  personal ,  or  some  specific  part  thereof, 
^'oiild  be  greatly  injured  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unprofitable,  or  that  after 
any  such  sale  the  residue  would  be  so  small  in  quantity 
or  value,  or  would  be  of  such  a  character  with  reference 
to  its  future  disposition  among  the  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  necessary 
and  for  the  besti  interest  of  all  concerned. 

Sale  of  whole  of  real  estate  ~  order  for,  when  not  eoUaterally 
attackable.  2U  CaL  20. 

§  1543.  If  the  court  is  satisfied,  after  a  full  hearins 
upon  the  petition  and  an  examination  of  the  proofs  ana 
allegations  of  the  parties  interested,  that  a  sale  of  the 
whole  or  some  portion  of  the  real  estate  is  necessary,  f oz 
any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 
be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  in  the  petition,  as  the 
court  shall  judge  necessary  or  beneficial. 

Order  for  8ale--«rror  In,  29  Gal.  43:  effect  of ,20  CaL  121 1  centents  of. 
sec.  1544  and  uote:  void  for  want  of  jorisdlotlonrSS  Cai.46:  when  noi 
premature,  83  Gal.  Wa, 

§  1544.  The  order  of  sale  must  describe  the  lands  to 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  oi 
on  a  credit  not  exceedius  one  year,  payable  in  gross  or  in 
installments,  and  in  such  kind  of  money,  witli  interest,  as 
the  court  may  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in 
such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
devised.  Every  such  sale  must  be  ordered  to  be  made 
at  public  auction,  unless,  in  the  opinion  of  the  court,  it 
would  benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  private  sale.  The  court  may,  if  the 
same  is  asked  for  in  the  petition,  order  or  direct  such 
real  estate,  or  any  part  thereof,  to  be  sold  at  either  pub- 
lic or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor 
or  administrator  neglects  or  refuses  to  make  a  sale  ander 
the  order,  and  as  directed  therein,  he  may  be  compellea 
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to  sell,  by  order  of  the  court,  made  on  motion,  after  due 
notice,  by  any  party  interested. 

OontenU  of  order— sec.  1704;  16  Cal.  SOS;  SO  CaL  131. 

Sale  in  porsnance  of  agreement— 16  CaL  474. 

Smployment  of  brokers— and  commissions  on,  Uy.  F.  Bep.  86. 

§  1545.  If  the  executor  or  administrator  neglects  to 
apply  for  an  order  of  sale  when  it  is  necessary,  any  per- 
son may  malce  application  tlierefor,  in  the  same  manner 
as  the  executor  or  administrator,  and  notice  thereof  must 
be  given  to  the  executor  or  administrator,  before  the  Iiear- 
ing.  The  petition  of  such  applicant  must  contain  as 
many  of  the  matters  set  forth  m  section  fifteen  hundreil 
and  thirty-seven  as  he  can  ascertain,  and  the  decree  of 
sale  must  llx  the  period  of  time  within  which  the  execa* 
tor  or  administrator  must  make  the  sale. 

§  154a  Eepealed  July  1st,  1874. 

§  1547.  When  a  sain  is  ordered,  and  is  to  be  made  at 
public  auction,  notice  of  the  time  and  place  of  sale  must 
DO  posted  in  three  of  tliemost  public  places  in  the  county 
in  which  the  land  is  situated,  and  published  in  a  newspa- 
per, if  there  be  one  printed  iu  the  same  county,  but  if 
none,  then  in  such  paper  as  the  court  may  direct,  for 
three  weeks  successively  next  before  the  sale;  the  lands 
and  tenements  to  be  sold  must  be  described  with  com* 
men  certainty  in  the  notice. 

Three  weeks'  publication  of  notice— what  constitutes.  My.  P.  Bep. 
loo. 

§  1548.  Sales  at  public  auction  must  be  made  in  the 
county  where  the  land  is  situated,  but  when  the  land  is 
situated  iu  two  or  more  counties  it  may  be  sold  in  either. 
The  sale  must  be  made  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  be  made  on  the  day  named  in  the  notice  of 
Bale,  unless  the  same  is  postponed. 
Postponement  of  sale-«ec8. 1557, 1558. 

§  1549.  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted 
up  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county;  if  none»  then 
in  such  paper  as  the  court  or  a  judge  thereof  may  direct, 
for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tene- 
ments to  be  sold  must  be  described  with  common  cer- 
tainty.  The  notice  must  state  a  day  on  or  after  which  the 
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sale  will  be  made,  and  a  place  where  offers  or  bids  wUl  be* 
received.   The  day  last  referred  to  must  be  at  least  fif teeiL 
days  from  the  first  publication  of  notice;  and  the  sale- 
must  not  be  made  before  that  day,  but  must  be  made- 
within  six  months  thereafter.    The  bids  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  desifi^ated  in  the* 
notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  illed  in  the  office  of  the  clerk  of  the< 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale.    If  it  be  shown  that  it  will  be  for  the- 
best  interest  of  the  estate,  the  court  or  judge  may,  by  an- 
order,  shorten  the  time  of  notice,  which  shall  not,  how- 
ever, be  less  than  one  week,  and  may  provide  that  the? 
sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but 
not  less  than  eight  days  from  the  first  publication  of  the* 
notice,  in  which  case  the  notice  of  sale,  and  the  sale,  may- 
be made  to  conespond  with  such  order.    [In  effect  AprU 
16th,  1880.] 

§  1550.  No  sale  of  real  estate  at  private  sale  shall  be* 
confirmed  by  the  court,  unless  the  sum  offered  is  at  least 
ninety  per  cent,  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  the 
court  is  satisfied  that  the  appraisement  is  too  high  or  too 
low,  appraisers  must  be  appointed,  and  they  must  make 
an  appraisement  thereof  in  the  same  manner  as  in  case  of: 
an  original  appraisement  of  an  estate.  This  may  be  done' 
at  anytime  becore  the  sale  or  the  confirmation  thereof. 

S1551.  The  executor  or  administrator  must,  when  the 
)  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase-money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 
Credit  sale-^Bterast,  9  CaL  181. 
Fajnnent  by  oftet— on  mortgiffe  claim,  t9  CaL  M. 

§  1552.  The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  must  make  a  return  of  his  pro- 
ceedings to  the  court,  which  must  be  filed  in  the  office  of 
the  clerk,  at  any  time  subsequent  to  the  sale.  A  hearing 
upon  the  return  of  the  proceedings  may  be  asked  for  in 
the  return  or  by  petition  subsequently,  and  thereupon  the 
court  or  Judge  must  fix  the  d^y  fpr  the  hearing,  oi  which 
notice  of  at  least  ten  days  must  be  given  by  the  clerk,  by 
notices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  or  both,  as  the  court  or  judge 

CoDx  Crv.  Psoo.- 
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ftliall  direct,  and  must  briefly  indicate  tbe  Ittnd  sold,  tlie 
sum  for  wliich  it  was  sold,  and  mtust  refer  to  tlie  return 
for  further  particulars.  Upon  the  hearing,  the  ooort  must 
examine  the  return  and  witnesses  in  relation  to  tiie  same, 
and  if  the  proceediufi;s  were  unfair,  or  the  sum  bid  dispro- 
portionate to  the  value,  and  if  it  appear  that  a  sum  ex* 
eeeding  such  bid  at  least  ten  per  cent.,  exduslTe  of  the 
expenses  of  a  new  sale,  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which 
notice  must  be  given,  and  the  sale  in  all  reroects  conducted 
as  if  no  previous  sale  had  taken  place.  If  an  offer  of  ten 
per  cent,  more  in  amount  than  that  named  in  tlie  return 
l>e  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  the  discretion  of  the  court  to  accept  such  offer  and 
confirm  the  sale  to  such  person,  or  to  order  a  new  sale.  [  la 
effect  April  IGth,  1880.] 

Sales  nnder  ^vill— sec.  1961. 

Notice  of  petition  for  joonllnaatioa  o£  sale— dqiKriptiott  of  pit^ 
erty  by  reference  ln»  see.  1712. 

Heulng— provision  designed  only  to  secure  fair  price,  20  CaL  121. 
'  Increased  bid-48  CaL  383;  49  Gal.  440. 

§  1553.  "Wlien  return  of  the  sale  is  made  and  filed,  any 
person  interested  in  the  estate  may  file  written  objections 
to  the  contirmation  thereof,  and  may  be  heard  tliereon, 
when  the  return  is  heard  by  the  court  or  judge,  and  may 
produce  witnesses  in  support  of  his  objections. 

Objection  by  person  interested— sureties  on  additional  bond  alleged 
Insolvent,  60  Cat  308:  waiver  of,  49  CaL  497. 

fl554.  If  it  appears  to  the  court  that  the  sale  was  le«. 
„    Ly  made  aud  fairly  conducted,  and  that  the  sum  bid  was 
not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  as  above  speciHed,  cannot  be  ob-^ 
tained,  or  if  the  increased  bid   mentioned  in  section* 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by. 
the  court,  the  court  must  make  an  order  confirming  the 
sale,  and  directing  conveyances  to.  be  executed.    The 
sale,  from  tliat  time,  is  confirmed  and  valid,  and  a  certi- 
fied copy  of  the  order  confirming  it  and  directing  con- 
veyances to  be  executed,  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  sold  is  situ- 
ated.   If,  after  the  confirmation,  the  purcliaser  neglects 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  may, 
6u  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the 
property.    If  the  amount  realized  on  such  resale  doea 
not  cover  the  bid  and  the  expenses  of  the  previous  sale, 
ffuch  purchaser  is  liable  for  the  deficiency  to  the  estate.     * 
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,    Fower'to  ooiilirm  nl»-Hiftly  vrtiera  Jurlsdletloii  bas  attadied»  II 
GaLlIO;  »CaL4ft.  » 

Order  conflrxning  salo— object  of  requiring,  20  Gal.  121 :  when  ToId» 
33  Cal.  45:  proof  of  notice  before,  and  recital  In,  sec.  Ifld6:  recording 
certified  copy,  sec.  1719. 

Sale  to  tnbttitated  bidder^valid,  9  CaL  181. 

'    Besale-'^rderedonpimdiBser'sdeftaltfliy.P.Bep.US. 

ITacating  order  of  oonflrmation— insufficient  ground  for,  Hy.  P* 
Sep.  222 :  want  of  legal  notice,  Jostifles,  49  CaL  490. 

§  1555.  Conyeyances  must  thereupon  be  executed  to 
the  purchaser  by  the  executor  or  administrator,  and  they 
must  refer  to  the  orders  of  the  court  authorizins  and  con- 
.ilrmlng  the  sale  of  the  property  of  the  estate,  ana  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  ot 
the  order  of  confirmation  in  the  office  of  the  county  re- 
corder, eitlier  by  the  date  of  such  recording,  or  by  the  date. 
.Tolume,  and  page  of  the  record,  and  euch  reference  shall 
have  tlie  same  effect  as  if  the  orders  were  at  lairge  in- 
serted in  the  conveyance.  Conveyances  so  made  convey 
all  the  right,  title,  interest,  and  estate  of  the  decedent  in 
the  premises,  at  the  time  of  his  death;  if  prior  to  the  sale, 
by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than  or 
in  addition  to  that  of  the  decedeut  at  the  time  of  his 
death,  sach  rieht,  title,  or  interest,  also  passes  by  such 
conveyances.    [In  effect  April  IGth,  1880.] 

Oonveyancea— execution  enforced,  S9  CaL  306:  title  acquired  by,  9 
CaL  128,181:  49  Cal.  497:  invalid  where  petition  did  not  give  Jurlsdlo* 
Uon,  19  CaL  410;  20  CaL  288. 

§  1556.  Before  any  order  is  entered  confirming  the 

sale,  it  must  be  proved  to  the  satisfaction  of  the  court 

that  notice  was  given  of  the  sale  as  prescribed,  and  the 

order  of  coniirmation  must  show  that  such  proof  was 

wade. 

Notice  of  sale— proof  of,  before  confirmation,  33  CaL  54:  generally, 
sees.  1M7.1549. 

§  1557.  If,  at  the  time  appointed  for  the  sale,  the  ex- 
ecutor or  administrator  deems  it  for  the  interest  of  all 
persons  concerned  therein  that  the  same  be  postponed,  he 
may  postpone  it  from  time  to  time,  not  exceeding  in  all 
three  months. 

§  1558.  In  case  of  a  postponement,  notice  thereof  must 
be  given,  by  a  public  acclaration,  at  the  time  and  place 
Arst  appointed  for  the  sale,  and  if  the  po9tponement.be, 
for  more  than  one  day,  further  notice  must  be  given,  by 
posting  notices  in  three  or  more  public  places  in  tho> 
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•comity  wherdfhe  land  is  sititated,  or  pablishiiig  the  same^ 
or  botb,  as  the  time  and  circamstances  will  admit. 

g  1559.  Bepealed  July  Ist,  1874. 

§  XS&k  If  the  testator  makes  proTifiion  by  Iiis  will,  or 
>  designates  the  estate  to  be  appronriated  for  the  pasment 
of  his  debts,  the  expenses  of  administration,  or  Ikniily 
expenses,  they  must  be  paid  according  to  such  provision 
or  designation,  oat  of  the  estate  thus  appropriated,  so  far 
■as  the  same  is  sufficient. 

Inrafficient  prorision— In  vrUl,  effect  of,  see.  1582. 

Payment  of  debts  and  ezpenses^generally,  sec  1516:  order  of 
«ppropriati<ni,  Civil  Ck>de,  sec.  ISO. 

Testator's  power  to  chan^  order-41  GaL  001. 

§  1561.  When  property  is  directed  by  the  wUl  to  be 
401(1,  or  authority  is  given  in  the  will  to  sell  property,  the 
executor  may  sell  any  pro^rty  of  the  estate  without 
•order  of  the  court,  and  at  either  public  or  private  sale, 
.and  with  or  without  notice,  as  tlie  executor  may  de- 
termine; but  the  executor  must  msike  return  of  such 
sales,  as  in  other  cases;  and  if  directions  are  given  in  the 
will  as  to  the  mode  of  selling,  or  the  particular  property 
to  be  sold,  such  directions  must  be  observed.  In  either 
case  no  title  passes  unless  the  sale  be  coniirmed  by  the 
court.    [In  effect  April  16th,  1880.] 

Sales  by  testamentary  authority— no  order  necessary,  14  Cal.  611; 
l5CaI.24?:  18  Cal.  202;  SI  Cal.  31;  4.)  Cal.  490:  directory  provisions  In 
will,  32  Cal.  438:  title  by  executor's  deed,  13  Cal.  592;  21  Cal.  43:  suffi- 
ciency of  ix>wer.  1  Cal.  438;  90  Cal.  HSl:  at  private  sale,  valid,  I  Cal.  488. 

Conduct  of  sale— 49  Cal.  490;  SO  Cal.  97. 

Return  as  in  other  cases— 49  Cal.  490;  80  CaL  97. 

Confirmation  of  sale— when  not  necessary,  My.  P.  Rep.  9;  49  Cal.  79, 
41)5:  when  beyond  power  of  court.  50  CaL  97:  when  necessary*  49  Cal. 

4C0. 

§  1562.  If  the  provision  made  by  the  will,  or  the  es- 
tate appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that 
portion  of  the  estate  not  devised  or  disposed  of  by  the 
will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisions  of  this  chapter. 

Order  of  appropriation— of  estate  not  disposed  of  by  will,  see 
Uaobhalino  Assets,  sec.  1563n. 

§  1563.  The  estate,  real  and  personal,  given  by  will  to 
legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
acuninistration,  and  family  expenses,  in  proportion  to  the 
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"Value  or  amount  of  the  seyeial  devises  or  legacies;  but 
specific  devises  or  legacies  are  exempt  from  sucli  liability, 
it  it  appears  to  the  court  necessary  to  carry  into  effect  the 
intention  of  the  testator,  and  there  is  other  sufficient  e»« 
tate. 

Real  and  penonal  propert7-*4iUke  chargeable,  sec.  ItUS:  formerly 
Otlierwlse*  3  Oal.  695;  48  Cal,  m. 

Specific  devises— change  in  constmcUon  as  to,  31  Gal.  tOii  exempt 
only  if  other  sufficient  estate,  33  CaL  G63. 

Marshaling  assets— 31  Cal.  595. 

Special  bequest— sold  for  payment  of  debts.  48  CaL  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  contribute  according  to  their  respective  in- 
terests  to  the  devisee  or  legatee  whose  devise  or  legacy 
has  been  taken  therefor,  and  the  court,  when  distribution 
is  made,  must,  by  decree  for  that  purpose,  settle  the 
amount  of  the  several  liabilities,  and  decree  tlio  amount 
each  person  shall  contribute,  and  reserve  the  same  from 
their  distributive  shares,  respectively,  for  the  purpose  of 
paying  such  contribution.    [1ji  effect  April  16th,  1880.] 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was 
possessed  of  a  contract  for  the  purclmse  of  lands,  his  in- 
terest in  such  laud  and  under  such  contracts  may  be  sold. 
on  the  application  of  liis  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land;  and 
the  same  proceedings  may  be  Iiad  for  that  purpose  as  are 

Erescribcd  in  this  chapter  for  the  sale  of  lands  of  which 
e  died  seized,  except  as  hereinafter  provided. 

§  1566.  The  sale  must  bo  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
tbere  are  any  sucli,  the  sale  must  not  be  coulirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  tho  benefit  and  indemnity  of  him- 
self and  of  tho  persons  entitled  to  the  interest*  of  the  de- 
cedent in  tlie  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  court  or  judge  shall, 
approve.    [In  effect  April  16th,  1880.] 

§  1567.  The  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  adn^inistrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such 
eontxact* 


S  1568.  Upon  tbe  confimwtionof  tlie  sale,  tiie  exeontar 
or  administrator  muat  ezecate  to  the  poichaser  an  aasieii* 
Bent  of  the  contract,  which  Tests  in  the  purchaser,  nia 
heirs  and  amigns,  all  the  ri^ht,  title,  and  interest  of  tbe 
estate,  or  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent, in  the  lands  sold  at  the  time  of  the  sale;  and  the 
purchaser  has  the  same  rights  and  remedies  against  tlie 
▼eudor  of  such  land  as  the  decedent  woold  have  had  if  he 
were  living. 

§  15€9.  When  any  sale  is  made  by  an  executor  or  ad- 
mmistrator,  pursnant  to  provisions  of  this  chapter,  of  lauds 
subject  to  any  mortgage  or  other  lien,  which  is  a  valid 
elaim  against  the  estate  of  the  deeedent^  and  has  been 
presented  and  allowed,  the  purchase-money  must  be  ap> 
plied,  after  paying  the  necessary  expenses  of  the  sale, 
nrst,  to  the  payment  and  satisfaction  of  the  mortgage  or 
hen,  and  the  residue,  if  any,  in  due  coarse  of  administra- 
tion.   Tbe  application  of  the  purchase-money  to  the  sat-* 
isfaction  of  the  mortgage  or  lien  must  be  made  without 
delav;  and  the  land  is  subject  to  such  mortgage  or  lien 
until  the  purchase-money  has  been  actually  so  applied. 
Ko  claim  against  any  estate,  which  has  been  presented 
and  allowed,  is  affected  by  the  Statute  of  Limitatious, 
pending  tbe  proceedings  for  the  settlement  of  the  estate. 
The  purchase-money,  or  so  much  thereof  as  may  be  suffi- 
cient to  pay  snch  mortgage  or  lien,  with  interest,  and  any 
lawful  costs  and  charges  thereon,  may  be  paid  into  the 
court,  to  be  received  by  the  clerk  thereof,  wLereupon  the 
ihortgage  or  lien  upon  the  land  must  cease,  and  tlie  pur- 
chase-money must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  suiplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless 
for  good  cause  shown,  after  notice  to  the  executor  or  ad- 
ministrator, the  court  otherwise  directs.    [In  effect  April 
16th,  1880.] 

Sale  of  mortgaged  land— character  of  prorlsloii  for,  18  GaL  686:  tt 
tie  under,  46  Cal.  wO:  appllcscioii  of  proceeds,  18  GaL  686. 

Valid  elaim— agabist  estate  of  decedent,  see  sees.  1499, 1497, 1900;  § 
Cal.  412:  where  claim  rejected,  9  Cal.  124. 

'  Paid  into  court— see  sees.  572-74, 2104. 

§  1570.  At  any  sale,  under  order  of  the  court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.    If  the  amount  for  which  he  purchased  the  prop- 


.j 


oil  «uj»  AHD  oajsmstjatOEBi        S§  1571  d 


erty  ia  insaffleietit  to  defray  the  expenses  and  discharge  his 
mortgage  or  lien,  he  mnst  pay  to  the  coart,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses.  [In 
effect  April  16th,  1880.} 

Mortgage-holder  as  pnrchaser-'^reditingdebt  as  payment,  39  Cat 


§  1571.  If  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  executor  in  relation  to  any  sale,  by 
which  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action 
upon  the  bond  of  the  executor  or  administrator,  or  other- 
wise. 

Bond  of  exeontori  eto.-«ec.  138Bii  el  $eq» 


§  1572.  Any  executor  or  administrator  who  fraudo-. 
lently  sells  any  real  estate  of  a  decedent  contrary  to  or 
otherwise  than  under  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  the  laud  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  hav- 
ing an  estate  of  inheritance  therein. 

Frandnle&tly  sella— prohibited  connection  with  sale,  sec.  1576. 

§  1573.  No  action  for  the  recovery  of  any  estate  sold 
by  an  executor  or  administrator,  unaer  the  provisions  of 
this  chapter,  can  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the  linal  ac- 
count of  the  executor  or  administrator.  An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  any 
time  within  three  years  from  the  discovery  of  the  f raua, 
or  other  grounds  upon  which  the  action  is  based.  [In  ef- 
fect ApiS  16th,  1880.] 

Persons  under  disability— prorislon  inapplicable  to,  see  sec.  1574. 

Sales  embraced— in  enactment.  83  Cal.  51&. 

Next  after  settlement  of  final  accoont— before  amdt.  1880,  after 
SSle,  20  Cal.  620. 

Discovery  of  the  fraud— within  three  years  of,  see  sec.  338,  snbd.  4; 

Bar  of  statnte-Hnnst  be  pleaded,  20  CaL  620i 

§  1574.  The  preceding  section  shall  not  apply  to  mi- 
nors or  others  under  any  legajL  disability  to  sue  at  the 
time  when  the  right  of  action  lirst  accrues;  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

J  1 1575.  When  a  sale  has  been  made  by  an  executor  or 
ministrator  of  any  property  of  the  estate,  real  or  per- 
sonal, he  must  return  to  the  court,  within  thirty  diaya 
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thereafter,  an  account  of  sales,  rerifled  hj  his  affidavit. 
If  lie  neelects  to  make  such  return,  he  may  be  punished 
by  attachment,  or  his  letters  may  be  revoked,  one  day*s 
notice  having  been  first  given  him  to  appear  and  show 
cause  why  such  attachment  should  not  issue,  or  such  rev- 
ocation should  not  be  made.    [In  effect  April  16th,  1880.} 

Within  thirty  days-Hundt.  1880,  puniMUit  to  abolitlOQ  of  tennsy  see. 
78ff. 
Attachment  for  contempt— sec.  1213  et  seq. 
Notice  bf  citation— «ec  1710;  also,  sees.  1707-1700. 

§  1576.  Na  executor  or  administrator  must,  directly  or 
indirectly,  purchase  any  property  of  the  estate  he  repee- 
sents,  nor  must  he  be  interested  m  any  sale. 

Porchase  by  administrator,  etc.— sabsequent  conveyance  to  an- 
other, effect  of,  29  CaL  19:  86  CaL  146;  41  CaL  411:  of  any  claim  agalost 
estate,  forbidden,  sec  1617. 
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CHAPTEB  Vni. 

OF  THB  POWERS  AND  DX7TIES  OF  BXBC- 
UTORS  AND  ADMINISTRATORS,  AND  OF 
THB  MANAOEMXSNT  OF  SSTATBS. 

158L  Executors  to  take  poflsefolon  Of  the  entire  estate. 

1582.  UzecQtors  may  sao  and  be  sued  for  recovery  of  property. 

1583.  May  maintain  actions  for  waste,  conversion,  ana  trespass. 

1584.  ISxecutor  aud  administrator  may  be  sued  for  waste  or  trespass 
of  decedent. 

S  1585.  Snrvlvintf  partner  to  settle  up  business.  Interest  therein  to  be 

appraised.  Account  to  be  rendered. 
S  1586.  Aetlons  on  bond  of  executor  or  administrator  may  be  brought 
by  another  administrator. 
1587.  What  executors  are  not  parties  to  actions. 
1568.  May  compound. 

158!).  Recovery  of  property  fraudulently  disposed  of  by  testator. 
ISiKk  When  executor  to  sue,  as  provided  In  preceding  section. 
1591.  DisxMsltion  of  estate  recovered. 

§  1581.  The  executor  or  administrator  mnst  take  inio 
his  possession  all  the  estate  of  the  decedent,  real  and  pei^ 
ftonal,  and  collect  all  debts  due  to  the  decedent  or  to  the 
estate.  For  the  purpose  of  bringing  suits  to  quiet  title,  or 
for  partition  of  sucn  estate,  the  possession  of  the  execu- 
tors or  administrators  is  the  possession  of  the  heirs  or 
d«Tisees;  such  possession  b^  the  heirs  or  devisees  is  sul> 
iuct,  however,  to  the  possession  of  the  executor  or  admin* 
Istrator,  for  the  purposes  of  administration,  as  provided  la 
this  title. 

Possession  of  estate— by  executor,  etc.,  see.  1458  and  note,  8  GaL 
i8U;  15Cal.259:  19Cal.87;  20CaLfi20;  31  CaLeOI;  38 Gal. 892. 

Oollectioa  of  debts— when  no  liability  for  failure,  sec.  1615. 

Heirs  or  devisees— rights  of,  as  to  possession,  suits,  etc.,  sec.  145SNis 
7CaI.21ft;  18  Gal.  458:  19  Gal.  87;  83  Gal.  179:  electmeut,  camiot  mahi- 
tain  while  administration  unclosed,  20  Gal.  62(0  ^'^  ^^-  ^^*  ^7  GaL  16b; 
61  Gal.  147 !  suits  to  quiet  title,  generally,  sec.  738  and  notes. 

Executor  or  administrator-suits  by  and  f^ralnstt'secs.  1582-1584, 
1185-1587, 1589, 1590:  consent  of,  when  not  btaidlng  on  heirs,  SO  GaL  471. 

§  1582.  Actions  for  the  recovery  of  any  property,  real 
pr  i)eraonal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  and 
i^gainst  executors  and  administrators,  in  ell  cases  in 
which  the  same  might  have  been  maintained  by  on 
•ifEainst  their  respective  testators  or  intestates. 


HM 
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m  and  notes:  wlthofnt  iolnlng  beneflciarles,  sctt.  36!):  to^fetbcr  witH 
Its  of  deceased,  20  Cak.  620;  21  CaL208;  31  Cal.  33;  45  C: 


cotenants 


CaLi»l: 


for  conversion  of  personalty,  34  CaL  170;  dO  CaL3ii!):  ejectment  luaiu* 
tainable,  14  CaL  117.    SitUs  agt'  "      " '■ 


costs,  sec.  1508. 


agamti,  parties,  8  CaL  580;  SO  Cal.  a^: 


§  1583.  Execaton  and  administrators  may  maintain 
actions  against  any  perSon  wbu  bas  wasted,  destroyed 
taken,  or  carried  away,  or  converted  to  bis  own  use,  tb^ 
goods  of  tbeir  testator  or  intestate,  in  bis  lifetime.  Tbey 
may  also  maintain  actions  for  trespass  committed  ou  tbe 
real  estate  of  tbe  decedent  in  bis  lifetime. 

OonTer8ion->14  CaL  250;  16  CaL  674;  S3  CaL  713. 

Trespass  upon  realty— 19  CaL  113. 

§  1584.  Any  person  or  bis  personal  representatives 

-may  maintain  an  action  against  tbe  executor  or  admiuict- 

trator  of  any  testator  or  intestate  wbo  in  bis  lifetime  has 

wasted,  destroyed,  taken,  or  carried  away,  or  converted 

to  bis  own  use,  tbe  goods  or  chattels  of  any  such  person, 

or  committed  any  trespass  on  tbe  real  estate  of  such  pex^ 

son. 

Administrator— when  liable  as  tmstee,  7  CaL  348:  effect  of  IrnkE- 
meuc  against,  0  CaL  130. 

/  Personal  tort— of  decedent,  administrator  not  liable  for,  38  Cal  s. 

Oonversion— survival  of  cause  of  action  for,  28  CaL  567. 

§  1585.  When  a  partnership  exists  between  the  dece- 
dent, at  tbe  time  of  his  deatb,  and  any  other  person,  the 
surviving  partner  bas  tbe  right  to  continue  in  possession 
of  tbe  partnership,  and  to  settle  its  business,  but  tho  in- 
terest of  the  decedent  in  the  partnership  must  be  included 
in  tbe  inventory,  and  be  appraised  as  other  property.  The 
surviving  partner  must  settle  tbe  affairs  of  the  partner- 
ship without  delay,  and  account  with  tbe  executor  or  ad- 
ininistrator,  and  -pay  over  such  balances  as  may  from 
time  to  time  be  payable  to  him,  in  right  of  tbe  decedent* 
Upon  the  application  of  tbe  executor  or  administrator, 
the  court,  or  a  judge  thereof,  may,  whenever  it  appears 
necessary,  order  tbe  surviving  partner  to  render  an  a&> 
count,  and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  the  executor  or  adminis- 
trator may  maintain  against  him  any  action  which  tho 
decedent  could  have  maintained.  [In  effect  April  16th, 
1880.] 

Surviving  partner— «iitliority  under  section,  16  CaL  118:  In  realty, 

'  Interest  of  decedent— in  partnership,  may  1)e  sold,  sec.  1524. 

'  Settlement  ana  aoooont— by  surviving  partner,  26  Gal.  51;  34  CaL 

SOv. 
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^   Balances-^to  bo  paid  oyer,  34  OaL  283« 

Administrator,  otc— not  to  conduct  business,  26  Cat.  61, 
Action^by  Administrator,  wliore  brought,  9  CaL  636;  but  see  Sll» 

JPliRSKDED  COUllTS»  sec.  76r. 

Oommunity  propetty— liability  for  partnership  debts*  50  Cal.  696. 

§  1586.  An  administrator  xnay,  in  his  own  name,  for 
%he  use  and  benelit  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  hond  of  an  executor,  or  of  any 
former  administrator  of  the  same  estate. 
Bond  of  executor  or  adminiatrator-«ec.  1388  et  teg, 

"  §  1587.  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  ^hom  letters  were 
issued,  but  who  have  not  qualified. 
Defendants  joined  in  actions— sees.  379, 382. 

§  158&  Whenever  a  debtor  of  the  decedent  is  nnable 
to  pay  all  his  debts,  the  executor  or  administrator,  with 
the  approbation  of  the  court,  or  a  judge  thereof,  may 
compound  ^vith  him  and  give  him  a  discharge,  upon  re- 
ceivmg  a  fair  and  just  dividend  of  his  effects.  A  compro* 
xnise  may  also  be  authorized  when  it  appears  to  be  just, 
and  for  the  best  interest  of  the  estate.  [In  effect  April 
IGth,  1880.] 

Insolvency— sec.  1822. 

§  1589.  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the  de- 
cedent, in  his  lifetime,  has  conveyed  any  real  estate,  or 
any  rights  or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per- 
son, or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  i^rosecute  to  final 
judgment  any  proper  action  for  the  recovery  of  the  same; 
an<i  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 

Section  Inapplicable— when,  63  Cal.  715. 

Property  fraudulently  transferred— suit  to  recover,  section  Inter- 
nretPd,  31  Cal.  442;  48  Cal.  393 :  when  and  by  whom  action  brought.  fiO 
CaL  299 :  further  provisions,  sees.  1590, 1591. 

§  1590.  Ko  executor  or  administrator  is  bound  to  sue 
for  such  estate,  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  on  application  of  cred- 
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itoTs,  who  must  pay  tnch  part  of  the  costs  and  expenses 
of  the  suit,  or  giVe  such  security  to  the  executor  or  a<l- 
ministrator  therefor,  as  the  court,  or  a  judge  tliereof» 
shall  direct.    [lu  effect  April  16th,  1880.] 

§  1591.  All  real  estate  so  recorered  must  be  sold  for 
the  payment  of  debt-s,  in  the  same  manner  as  if  the  dece- 
dent had  died  seized  thereof,  upon  obtaining  an  order 
therefor  from  the  court:  and  the  proceeds  of  all  goods^ 
chattels,  rights,  and  credits  so  recovered  must  be  appro- 
priated in  payment  of  the  debts  of  the  decedent  in  the 
same  manner  as  other  property  in  the  hands  of  the 
«tor  or  administrator.    [In  effect  April  16th,  1880.] 
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CHAPTER  IX. 

OF  THE  CONVE7ANCB  OF  REAL  ESTATE 
BT  EZBCXrrORS  AND  ADMINISTRATORS 
IN  CERTAIN  CASES. 

S  U97.  Execator  to  complete  coutraeta  for  rale  of  ml  estate. 

S  1566.  Petition  for  executor  to  make  conTeyaiifie»  and  notice  oi  bear* 

ing. 
;  1899.  Interested  parties  may  contest 
I   1600.  Conveyances,  when  ordered  to  be  made. 

1601.  Bxecuiion  of  conveyance  and  record  thereof,  how  enforced. 

1602.  Rights  of  petitioner  to  enforce  contract. 

1603.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

I  IMS.  Becordlns  decree  does  not  supersede  power  of  eoart  to  eat 
forceit. 

11006.  Where  party  to  whom  conveyance  to  be  made  Is  dead. 
1607.  Decree  may  direct  possession  to  be  surrendered. 

§  1597.  Wben  a  person  who  is  bound  by  contract  in 
luting  to  convey  any  real  estate  dies  before  making  the 
convejrance,  and  in  all  cases  when  sach  decedent,  if  liy<- 
ing,  might  be  compelled  to  make  such  conveyance,  the 
court  may  make  a  decree  authorizing  and  directing  his 
executor  or  administrator  to  convey  such  real  estate  to 
the  person  entitled  thereto.    [In  effect  April  IGth,  1880.] 

Oonstmetion  of  8eotion-4»  to  Jurisdiction,  49  CaL  469. 

Baal  oatate  under  contract  to-  convey— not  affected  by  will,  tl  Cal. 

§  1598.  On  the  presentation  of  a  verified  petition  by 
any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  the  facts 
upon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the 
petition,  and  must  order  notice  thereof  to  be  published  at 
least  four  successive  weeks  before  such  hearing,  in  such 
newspaper  in  this  State  as  he  may  designate,  lln  effect 
April  16th,  1880.] 

Verified  petition— by  whom,  41  CaL  MS:  veriflcatlom  of  pleadlngi» 
•ec.446.  *        — • 

Pabllcation  of  notioe— sec  170S. 

S  1599.  At  the  time  and  place  appointed  for  the  hear- 
ing, or  at  such  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  affidavit  or  otherwise 
CODB  cnr.  pboo«— 44. 
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of  the  due  pablication  of  the  notice,  the  court  most  pro- 
ceed to  a  hearinff,  and  all  persons  interested  in  the  estate 
may  appear  and  contest  such  petition,  by  filing  their  ob- 
jections in  writing,  and  the  court  may  examine,  on  oath, 
the  petitioner  and  all  who  may  be  produced  before  liiin 
for  that  purpose. 

§  1600.  If,  after  a  full  hearing  npon  the  petition  and' 
objections,  and  examination  of  the  tacts  and  circumstan- 
ces of  the  claim,  the  court  is  satisfied  tiiat  the  petitioner 
is  entitled  to  a  conveyance  of  the  real  estate  described  in 
.the  petition,  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  to  execute  a  conveyance  thereof  to 
the  petitioner  must  be  made,  entered  on  the  minutes  of 
the  court,  and  recorded. 

§  1601.  The  executor  or  administrator  must  execute 
the  conveyance  according  to  the  directions  of  the  decree^ 
a  certified  cop^  of  which  must  be  recorded  with  the  deei I 
in  the  ofiice  of  the  recorder  of  the  county  where  i  he  lands 
lie,  and  is  prima  /aci&  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  ad- 
ministrator to  make  the  conveyance.  [In  effect  July  1st, 
1874.] 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided^  the 
right  uf  the  petitioner  to  have  a  specific  performance  of  • 
the  contract  is  found  to  be  doubtful,  the  court  must  dis- 
miss the  petition  without  prejudice  to  the  right  of  the  ■ 
petitioner,  who  may,,  at  any  time  within  six  months  there- 
after, proceed  by  action  to  enforce  a  specific  performance 
thereol.    [in  effect  April  Kith,  1880.] 

§  1603.  Every  convevance  made  in  pursuance  of  a , 
decree  as  provided  in  this  chapter,  shall  pass  the  title  to 
the  estate  contracted  for,  as  f^lly  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  convey-  , 
ance.    [in  effect  April  16th,  1880.] 

OonveTance*— by  executor,  etc,  sec  1S65. 

§  1604. '  A  copy  of  the  decree  for  a  conveyaiice,  aft  pro* 
Tided  in  this  chapter,  duly  certified  and  recorded  in  the 
oifice  of  the  recorder  of  tne  county  where  the  lands  lie,  , 
gives  the  person  entitled  to  the  conveyance  a  right  to  the 
possession  of  the  lands  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  the  inteuded  conveyance, 
in  like  manner  as  if  they  had  been  conveyed  in  pursuance 
of  the  decree.    [In  effect  April  16th,  1880.] 
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§  1605.  The  recording  of  any  decree,  as  provided  in 
the  preceding  section,  ahall  not  prevent  the  court  making 
theaecree  from  enforcing  the  same  by  other  process. 

§  1606.  If  the  person  entitled  to  the  conyeyance  dies 
betore  the  commencement  of  proceedings  therefor  under 
this  chapter,  or  before  the  comnletion  of  the  conveyance, 
any  person  entitled  to  succeed  to  his  rights  in  the  con- 
tract,, or  the  executor  or  administrator  oi  such  decedent, 
may,  for  the  beneiit  of  the  person  so  entitled,  commence 
such  proceedings  or  prosecute  any  already  commenced, 
and  the  conveyance  must  be  so  made  as  to  vest  the  estate 
in  the  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator, for  their  benefit. 

§  1607.  The  decree  provided  for  in  this  chapter  may 
<lirect  the  possession  of  the  property  therein  described  to 
be  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  the  deed  and  a  certified  copy  of  the  decree, 
.when,  by  the  terms  of  the  contract,  possession  is  to  be 
Aiuzexidered* 


CHAPTER  X. 
▲CCOUHTS,  AND  OF  FATMBRT  OF  DEBTS. 

ARTICLE  L 
liUkBXLiras  An>  CourmnATiom  ow  ExBonroi 


16K.  When  efzeeotor  or  adminlstntorpenooalljr  liable. 

1619.  Executor  to  be  eliaivedwitliaa«late»  etc. 

1614.  Not  to  profit  or  loeMTuT  estate. 

1615.  Uncollected  debts  tritnout  fault. 
16 IC  Comnensattoo  of  the  executor  and  artmhttetrator* 

1617.  Not  to  paretaase  claims  agataist  the  estate. 

1618.  Kxecotor*!  and  ailmlniftrr»tor*»conimtwi<Mis. 

§  1612.  No  execntor  or  administrator  is  cbaiigeable 
upon  any  special  promise  to  answer  damages  or  to  pay 
tbe  debts  of  the  testator  or  intestate  ont  of  his  own  estate, 
unless  the  agreement  for  that  purpose,  or  some  memoran- 
dum or  note  thereof,  is  in  writing  and  signed  by  sucb  ex- 
ecntor or  administrator,  or  by  some  other  person  by^hios 
thereunto  specially  authorized. 

Oompara— sec.  1973,  latNL  2. 

§  1613.  Every  execntor  and  administrator  is  cbargea- 
ble  in  his  ac-count  with  the  whole  of  the  estate  of  the  de- 
cedent which  may  come  into  his  possession,  at  the  value 
of  the  appraisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  inter- 
est, profit  and  income  of  the  estate. 

Ohargeable  with  the  whole  of  the  eatate— bat  not  for  loss  tbrons^ 
cOi«xecutor,  33  Cal.  659;  responsible  for  kind  of  money  received,  sees. 
667»  1407:  26  CaL  429;  reducing  money  In  banktopossessi<«,  dlacretloa* 
ary,  44  Cal.  589;  UabUity  for  renU, «  CaL  606;  S7  CaL  425. 

§  1614.  He  shall  not  make  profit  by  the  increase,  nor 
suffer  loss  by  the  decrease  or  destruction,  without  his 
fault,  of  any  part  of  the  estate.  He  must  account  for  the 
excess  when  he  sells  any  part  of  the  estate  for  more  than 
the  appraisement,  and  if  any  is  sold  for  less  than  the  ap- 
praisement, he  is  not  responsible  for  the  loss  if  the  sale 
'has  been  justly  made.  * 

Fiduciary  capacity— money  held  In,  by  executor,  etc,  26  CaL  429 

Accountability  for  profit  made— 37  Cal.  424. 

LiabiUty  for  lossea—iS  Cal.  G27:  62  Cal.  477. 

Mineling  trust  funds— liable  for  Interest  or  profits,  87  CaL  434:  19 
CaL  097 ;  42  CaL  290 ;  bnt  commingling  must  clearly  appear.  My.  P.  Bep. 


66;  37  Cal.  424;  compound  interest  exacted,  52  Cal.  403;  53  CaL  356;  and 
fee  My.  P.  Bep.  67,  i(i8. 

Becoming  purchaser— of  mortgage  at  his  own  sale,  liability  for. 
sec.  1676;  46  Cal.  664. 
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S  1615.  No  executor  or  administrator  is  accoantable 
for  any  debts  due  to  the  decedent,  if  it  appears  that  they 
remain  oncollected  without  his  fauit, 

DeMs  appraised  as  Talneleis— Uncollected,  no  gronnd  forreToca* 
tion  of  letters,  "Uj,  P.  Sep.  98. 

§  1616.  He  shall  be  allowed  all  necessarr  expenses  m 
the  care,  management,  and  settlement  of  tne  estate,  in- 
cluding reasonable  fees  paid  to  attorneys  for  conducting 
the  necessary  proceedings  or  suits  in  courts,  and  for  his 
services  such  fees  as  provided  in  this  chapter;  but  when 
the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  his  executor,  that  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  written  instru- 
ment, filed  in  the  court,  he  renounces  all  claim  for  com- 
pensation provided  by  the  will.    [In  effect  April  16, 1880.] 

ITeceesanr  expenses  of  administration— not  for  removing  ineum- 
bnmces,  12  CaLSOO;  SB  Csl.  50;  where  litigation,  S3  Gal.  fiM:  38  CaL  87| 
48GaL€37;  and  see  next  note:  costs,  sec.  1509;  serTlces  of  employ^,  w 
Cal.  564;  broken^*  amount  fixed  by  court.  My.  P.  Bep.  88. 

Bdasonablo  attorney's  fee*— amount  discretionary,  42  Cal.  288: 
when  allowed.  88  Cal.  87;  46  CaL  5i4;  where  loan  contrary  to  will,  not 
allowed,  48  Cal.  eZT;  before  this  proTlsion.  not  f or  procnrfng  letters,  41 
CaL  543:  in  executor's  own  behalf,  not  ailowed.  My.  P.  Bep.  128, 168; 
Incurred  by  previous  executor,  allowed,  My.  P.  Bep.  163. 

Oompensation  for  ■enrioes— commiflsions,  where  no  provision  in 
wilL  etc.,  sec.  1618. 

§  1617.  No  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  he  represents;  and  it  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  enti- 
tled to  charge  in  his  account  the  amount  he  actually  paid. 

Liability  of  ezeontor,  etc.— for  purchasing^  property  of  estate,  see. 
1576;  for  fraudulently  selling  realty,  sec  1572.    Claim— sec.  1493  n. 

§  1618.  When  no  compensation  is  provided  by  the  will, 
or  the  executor  renounces  all  claim  thereto,  he  must  be 
allowed  commissions  upon  the  amount  of  estate  accounted 
for  by  him,  as  follows:  for  the  first  thousand  dollars,  at 
the  rate  of  seven  per  cent. ;  for  all  above  that  sum,  and 
cot  exceeding  ten  thousand  dollars,  at  the  rate  of  five  per 
cent.;  for  all  above  ten  thousand  dollars,  and  not  exceed- 
ing twenty  thousand  dollars,  at  the  rate  of  four  per  cent. ; 
for  all  above  twenty  thousand  dollars,  and  not  exceeding 
fifty  thousand  dollars,  at  the  rate  of  three  per  cent. ;  for 
all  above  fifty  thousand  dollars,  and  not  exceeding  one 
hundred  thousand  dollars,  at  the  rate  of  two  per  cent.; 
and  for  all  above  one  hundred  thousand  dollars,  at  the 
fcate  of  one  per  cent.  The  same  commissions  shall  be  al- 
lowed to  a^inistrators.  In  all  cases,  such  further  al- 
lowance may  be  made  as  the  court  may  deem  just  and 
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reasonable  for  any  extraordinary  seryice,  bat  tbe  total 
amount  of  such  extra  allowance  must  not  exceed  ono* 
half  the  amount  of  commissions  allowed  by  tliia  sectjkoi. 
Where  the  property  of  the  estate  is  distributed  in  kind, 
and  involves  no  labor  beyond  the  custody  and  distribu- 
tion of  the  same,  the  commission  shall  be  computed  on  all 
the  est<ite  above  the  value  of  twenty  thousand  dollars^  at 
one-half  of  the  rates  lixed  in  this  section.    Public  admin« 
istrators  shall  receive  the  same  compensation  and  aliovr* 
ances  as  are  allowed  in  this  title  to  other  administrators. 
All  contracts  between  an  executor  or  administrator  and, 
an  heir,  devisee,  or  legatee,  for  a  liij^hcr  compensation 
than  that  allowed  by  this  section,  shall  he  void;  provided^ 
this  act  shall  not  apply  to  estates  now  in  course  of  admin- 
istration, except  wiicre,  and  to  the  extent  that,  such  e^ 
tates  consist  of  bonds  and  other  secnrii  ies,  to  be  distribu- 
ted without  extra  expense  in  administration.    [In  effect 
March  4th,  1881.] 

Amoant  of  the  whole  estate— accounted  for,  is  basis  of  commis* 
slons,  3U  Cal.  113:  43  Gal.  M3;  Homestead  not  reckoned.  My.  r.  Bep.  ."so^ 
but  see  30  Cal.  105;  supposed  assets  held  until  title  determined*  arw 
basis  for  commissions,  13  Cal.  134. 

Apportionment  of  commission— between  snccessfye  admlnlstn^ 
tors,  3  Cal.  28();  but  made  only  when  estate  ready  for  distributlou,  Cs. 
tate  of  Dartoii,  June  Itfth,  1880, 5  Pao.  0.  L.  J.  Oil  i  when  tu>t  between  co- 
executors,  24  Gal.  92. 

Oommisaiona— not  to  be  set  off  against  indebtedness  to  intestate*  4^ 
Cal.  564 ;  allowable  only  on  final  account,  46  CaL  MM :  not  allowed  to  one 
acting  under  void  letters  testamentary,  52  Cal.  (i&8. 

Farther  allowance— for  extraordinary  services,  My.  P.  Bep.  M. 

ABTICLE  II. 
AoooinrTnro  Aim  Sbttlxmeitts  dt  Exsoutobs  axd  Adkixxs^ 

TOATOUS. 

1823.  Exhibit  of  receipts  and  disbursements,  and  claims  allowed. 

1623.  Citation  to  account  at  third  tcnn. 

1624.  Petition  for  citation  to  render  iUial  or  other  acooont. 
\  1625.  Citation  to  account  on  application. 

1626.  Objections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  term. 

1639.  Executor  to  account  after  his  authority  reroked. 

i  1630.  Revoking  authority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  In  court. 

1632.  Voucliers  for  items  less  than  twenty  dollars,  when  accepted. 

1633.  Day  of  settlement  to  bo  appointed,  and  notice  thereof. 

1634.  Final  settlement,  partition  and  distribution  made  atsamo timeu 

1635.  Interested  party  may  file  exceptions  to  account. 

1636.  All  matters  may  bo  contested  by  tho  heirs.   Hearing. 

1637.  Settlement  of  accounts  to  be  conclusive,  when  aad^when  Dfik. 

1638.  Proof  of  notice  of  settlement  of  accounts* 
16S).  8aie  of  personal  property. 
IMO.  Moneys  Invested  oy  order  of  court. 
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§  1622.  Six  months  after  his  appointment,  and  at  any 
time  when  required  by  the  court^  either  upon  his  own 
motion  or  upon  the  application  of  any  person  interested 
in  the  estate,  the  executor  or  administrator  must  render, 
for  the  information  of  the  court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by 
bim,  the  amount  of  all  claims  presented  against  the  es* 
tate,  and  the  names  of  the  claimants,  and  all  other  mat- 
ters necessary  to  show  the  condition  of  its  affairs.  [In 
effect  April  IGth,  1880.] 

Within  six  month8--;imdt.  1880:  prevloiuly  at  third  term,  bnt  tee 
notes  to  sec.  73,  as  to  abolitioxi  of  terms. 

§  1623.  If  the  executor  or  administrator  fails  to  render 
an  exhibit  for  six  mouths  after  his  appointment,  the 
court,  or  a  judge  thereof,  must  cause  a  citation  to  be  is- 
sued requiring  liim  to  appear  and  render  it.  [In  effect 
April  lOth,  1880.] 

Oitation— sees.  170Z,  1711. 

§  1624.  Any  person  interested  in  the  estate  may,  at 
any  time  before  the  final  settlement  of  accounts,  present 
his  petition  to  the  court,  or  a  judge  thereof,  praying  that 
the  executor  or  administrator  be  required  to  ai>pear  and 
render  such  exhibit,  setting  forth  the  facts  showing  that  it 
is  necessary  and  proper  that  such  an  exhibit  should  be 
made.    [In  effect  April  16th,  1880.] 

S  1625.  If  the  court,  or  a  judge  thereof,  is  satisfied, 
^ther  from  the  oath  of  the  applicant  or  from  any  other 
testimony  offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showing  of  the  applicant  sufficient,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear,  at  some  day  to  be  named 
in  the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
effect  April  10th,  1880.] 

J  1626.  When  an  exhibit  is  rendered  by  an  executor  or 
ninistrator,  any  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement 
therein  contained.  The  court  may  examine  the  executor 
or  administrator,  and  if  he  has  been  guilty  of  neglect,  or 
has  wasted,  embezzled,  or  mismanaged  the  estate,  his  let- 
ters must  be  revoked. 
Any  person  interested— see  sec.  I635fi. 
Bevocation  for  misconduct— sec.  1436  et  seq, 

§  1627.  If  any  executor  or  administrator  neglects  or 
refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against* 
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him,  iind  such  ezhlUt  enforced,  or  his  letters  may  be 
▼oked,  in  the  diaoretion  of  the  court. 
Ooatompt— «ecs.  1209, 1219. 

§  1628.  Within  thirty  days  after  the  expiration  of  the 
time  mentioned  in  the  notice  to  creditors  within  ^which 
claims  must  he  exhihited,  every  executor  or  administrator 
must  render  a  full  account  and  report  of  his  administra- 
tion.   If  he  fails  to  present  his  account,  the  court  or  judge 
must  compel  the  rendering  of  the  account  by  attach- 
ments, and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  must 
issue  unless  a  citation  has  been  first  issued,  serTcd,  and 
returned,  requiring  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  an  attachment  should  not  issue. 
Every  account  must  exhibit  all  debts  which  havo  been 
presented  and  allowed  during  the  period  embraoetl  in  the 
account.    [Approved  March  11th,  1870— ninety  days.] 

Account  of  administration— final,  sees.  1647, 1652:  separate,  bj  each 
executor,  etc.,  24  Cal.  \'2:  by  wlinlnlstrator  of  an  administrator,  44  CaL 
124:  time  for  filing  accounts,  merely  directory,  Hy.  P.  Bep.  9S. 

§  1629.  When  the  authority  of  an  executor  or  admin- 
istrator ceases,  or  is  revoked  tor  auy  reason,  lie  may  be 
cited  to  account  before  the  court,  at  the  instance  of  the 
person  succeeding  to  the  administration  of  the  same  es- 
tate, in  like  mauucr  as  he  might  liavo  been  cited  by  any 
person  interested  in  the  estate  during  the  time  lie  was 
executor  or  administrator.    [In  effect  April  Icith,  18S0.] 

Sureties  on  guardian's  bond—no  liability  until  accounts  settled, 
S3  Cal.  63U. 

§  1630.  If  the  executor  or  administrator  resides  out  of 
the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  ren- 
der an  account  within  thirty  days  after  the  time  pre-, 
scribed  in  this  article,  or  it  lie  neglects  to  reuder  an 
account  within  thirty  days  after  being  committed  where 
tlio  attachment  has  been  executed,  bis  letters  must  be 
revoked. 

^  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  iilo  vouchers  for  all  cbargies, 
debts,  claims,  and  expenses  wliich  ho  has  paid,  whicli 
must  remain  in  the  court;  and  ho  may  bo  examined  on 
oatli  touching  such  payments,  and  also  touching  any 
property  and  effects  of  the  decedent,  and  the  disposition 
thereof.  When  any  voucher  is  required  for  other  pur- 
poses, it  may  be  withdrawn  on  leaving  a  certified  copy  on 
file;  if  a  voucher  is  lost,  or  for  other  good  reason  cannot 
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'l>e  prodncecl  on  the  settlement,  tbe  payment  may  be 
jg»roved  by  tbe  oatb  of  any  competent  witness. 

Vonohen— required  of  claimant,  sec  1434:  lacUng^see  sec.  1632;  S7 
CSaL  424* 

§  1632.  On  tbe  settlement  of  bis  acconnt  be  may  be 
allowed  any  Hem  of  expenditure  not  exceeding  tAventy 
dollars,  for  wliicb  no  voucher  is  produced,  if  sucb  item  be 
supported  by  bis  own  uncontradicted  oatb  positive  to  tbe 
fact  of  payment,  specifying  when,  wbere,  and  to  wbom 
it  was  made;  but  such  allowances  in  the  whole  must  not 
exceed  live  hundred  dollars  against  any  one  estate,  and  if, 
upon  such  settlement  of  accounts,  it  appear  that  debts 
against  tbe  deceased  liave  been  paid  without  tbe  affidavit 
and  allowance  prescribed  by  statute  or  sections  one  thous- 
and four  hundred  and  ninety-four,  one  thousand  four 
liundred  and  ninety-five,  and  one  thousand  four  liundred 
and  ninety-six  of  this  Code,  and  it  shall  be  proven  by 
competent  evidence  to  the  satisfaction  of  the  court  that 
Buch  debts  were  justly  due,  were  paid  in  good  faith,  that 
the  amount  paid  was  the  true  amount  of  such  indebted* 
ness  over  and  above  all  payments  or  set-off,  and  that  the 
estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to 
allow  the  said  sums  so  paid  in  the  settlement  of  said 
accounts.    [In  effect  April  16th,  1880.] 

Debts  paid  without  required  affidavit  and  allowance— ratificSf* 
tiOD  of  action,  amdt.  1880. 

§  1633.  When  any  account  is  rendered  for  settlement, 
the  court,  or  a  judge  thereof,  must  appoint  a  day  for  the 
settlement  thereof;  the  clerk  must  thereupon  give  notice 
thereof  by  causing  notices  to  be  posted  iu  at  least  three 
public  placep  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  ap* 
pointed  for  tbe  settlement  of  the  account.  The  court,  or 
a  judge  thereof,  may  order  such  further  notice  to  be  given 
as  may  be  proper.    [In  effect  April  16th,  1880.] 

§  1634.  If  tbe  account  mentioned  in  the  preceding 
section  be  for  a  Una!  settlement,  and  a  petition  for  the 
final  distribution  of  tho  estate  bo  filed  with  said  accounts, 
the  notice  of  the  settlement  must  state  those  facts,  which 
notice  must  be  given  by  posting  or  publication  as  the  court 
may  direct,  and  for  such  time  as  may  be  ordered.  On  the 
scttletiieut  of  said  account,  distribution  and  partition  of 
tbe  estate  to  all  entitled  thereto  may  be  immediately  had, 
without  further  notice  or  proceediugs.  [Approved  March 
mh,  1876— ninety  days.] 
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§  1635.  On  tho  day  appointed,  or  any  subsequent  da.^ 
to  which  the  hearing  may  be  postponed  by  the  court,  anjr 
person  interested  in  the  estate  may  appear  and  illo  liis  e^^- 
ceptions  in  writing  to  the  account,  and  contest  tho.same^ 

Any  person  interostod— 26  Cal.  57;  29  Cal.  519;  49  Cal.  111. 

Obntest  the  acconnt— proceedings  generally,  30  Cal.  110. 

§  1636.  All  matters,  including  allowed  claims  not 
passed  upon  on  tho  settlement  of  any  former  account,  or 
on  rendering  an  exhibit,  or  on  making  a  decree  of  said, 
may  be  contested  by  the  heirs,  for  cause  shown.'  The 
hearing  and  allegations  of  the  respective  parties  may  bo 
postponed  from  time  to  time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  conlirnia- 
tion;  and  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  tne  decedent. 

Eoferees— sees.  638-616. 

§  1637.  The  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  tho  estate, 
saving,  however,  to  all  persons  laboring  under  any  legal 
"disability,  their  right  to  move  for  cause  to  reoi>en  and  ex- 
amine the  account,  or  to.  proceed  by  action  against  the 
executor  or  administrator,  either  individually  or  upon  his 
bond,  at  any  time  before  final  distribution ;  and  in  any 
action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its 
correctness.    [In  effect  July  1st,  1874.] 

Settlement  of  account— not  a  Judgment,  My.  P.  Bep.  127:  record  on 
appeal,  no  CaL  105. 

Conclusiveness  of  settlement— of  account,  52  CaL  403;  Reynolds  v. 
Bmmaglm,  March  4tli.  1H80, 5  Pac.  G.  L.  J.  ll.*!;  when  rij^ht  to  contest 
claim  not  barred.  My.  P.  Rep.  103:  estoppeloflegatce.il  Cal*2I2:  appll- 
catlou  to  guardians,  36  Cal.  651 :  application  to  aimul  account,  37  Cal.  424. 

Reopening  account— of  administrator,  when  no  notice,  53  Cali,  l^, 
&59:  by  minur,  My.  P.  Rep.  ISli:  diligence,  requisite  showing  of,  11 0^ 
212 :  coexecutor  may  ask  lor  supplemental  decree,  24  Cal.  i)3. 

§  1638.  The  account  must  not  be  allowed  by  the  court 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  evidence  of  the  fact. 

Notice— if  lacking,  account  may  be  reopened,  53  Cal.  197, 2SB. 

9 

§  1639.  Whenever  it  appears  to  the  court  on  any  hear* 
Ing  of  an  application  for  the  sale  of  real  property,  that  it 
would  be  for  the  interest  of  tne  estate  that  personal  prop- 
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erty  of  the  estate,  or  some  part  of  snch  property,  slioald 
be  tirst  sold,  the  court  may  decree  the  sale  of  such  per* 
Booal  property,  or  any  part  of  it,  and  the  sale  thereof 
sball  be  conducted  in  the  same  manner  as  if  the  applica**  > 
tion  had  been  made  for  the  sale  of  such  ]>ersonal  property 
in  the  iirst  instance.    [In  effect  July  1st,  1874.] 

§  1640.  Pending  the  settlement  of  any  estate,  on  the 
petition  of  any  party  interested  therein,  and  upon  good 
c^Hise  shown  therefof ,  the  court  may  order  uny  moneys  in 
the  hands  of  the  executors  or  administrators  to  be  in- 
irested  for  the  benelit  of  the  estate  in  securities  of  the 
United  States  or  of  this  State.  Such  order  can  only  be  . 
made  after  publication  of  notice  of  the  petition  in  some 
newspaper,  to  be  designated  by  the  court  or  a  judge 
thereof.    [In  effect  April  IGth,  1880.] 

ABTICLE  m. 

Thb  Fatkxnt  of  Dbbts  of  thb  Estate. 

1643.  Order  i^  which  debts  to  be  paid. 

1644.  AVhcre  property  insui&clent  to  pay  morteage. 
164A.  Estate  insufficient,  a  dividend  to  uo  paid. 

1646.  Funcrabexpcnsea  and  expenses  of  last  sickness. 

1647.  Order  for  pa^nnent  of  debts  and  discbarge  of  the  executor  and 
administrator. 

1  1648.  Provision  for  dispnted  and  contingent  claims. 

S  1649.  After  decree  for  payment  of  delate,  executor  personally  Uabla 

to  creditors. 
S  1650.  Claims  not  included  In  order  for  payment  of  debts,  how  diih 

!  posed  of. 

1651.  Order  for  i>ayment  of  legacies  and  extension  of  time. 
1653.  Final  account,  wben  to  be  made. 
1663.  Neglect  to  render  final  account,  how  treated. 

§  1643.  The  debts  of  the  estate,  subject  to  the  proYis- 
ions  of  section  twelve  hundred  and  five,  must  be  paid  in 
the  following  order : 

1.  Fuuerafexpenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  nayi^g  preference  by  the  laws  of  the  United 
States;  < 

4.  Judgments  rendered  against  the  decedent  in  his  life* 
time,  and  mortgages  in  the  order  of  their  date; ' 

5.  All  othet  demands  against  the  estate. 
Preferred  claims  for  wage»~Bec.  1205. 
Family  allowrnce— sees.  1467, 1646. 

Order  of  paymentTHmcbangeable,  26  CaL  51. 
judgment— decree  settling  account  Is  not,  lXy>  P*  Bep.  137. 

§  1644.  The  preference  given  In  the  preceding  section 
to  ik  ^onga^^  unly  extends  to  the  proceeds  of  the  prop* 
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ertr  morticBged.    If  the  proceeds  of  sach  property  is  in- 
snfficient  to  pay  the  mortgage,  the  part  remainiog  ansat- 
Isfled  most  oe  classed  with  other  demands  against  the 
estate. 
Aro€««ds  of  yn)|wrty  mortgaged— aec  IS681. 

§  1645.  If  the  estate  is  insafBcient  to  pay  all  the  debts 
of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  his  claim;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  nntil  all  those  of  the  proceed- 
ing class  are  fully  paid. 

§  1646.  The  executor  or  administrator,  as  soon  as  he 
has  sufficient  funds  in  his  hands,  must  i)ay  the  funeral  ex« 
penses,  and  expenses  of  the  last  sickness,  and  tlie  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration, 
but  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy 
nntil,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

Surplus  fiindf-Hipplicatioii  to  payment  of  debts,  S7  CaL  434. 

§  1647.  Upon  the  settlement  of  the  accoi^nts  of  the 
executor  or  administrator,  as  required  in  this  chapter, 
the  court  must  make  an  order  for  the  payment  of  the 
debts,  as  circumstances  of  the  estate  require.  If  there  is 
not  sufficient  funds  in  the  hands  of  the  executor  or  ad- 
ministrator, the  court  must  specify  in  the  decree  the  sum 
to  be  paid  to  each  creditor.  If  the  whole  property  of  tlie 
estate  be  exhausted  bysachpaymentor  distribution,  such 
account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discbarge  on 
producing  and  filing  the  necessarv  vouchers  and  proofs 
showing  that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court.  [Ap- 
proved March  11th,  1876— ninety  days.] 

Settlement  of  acconntB— eec  1638. 

Order  for  payment  of  debta— My.  P.  Bep.  109:  tn  psrUeoIar  kind  of 
money,  2ft  CaL  42i ;  39  Cal.  70. 

§  1648.  If  there  is  any  claim  not  due,  or  any  contin- 
ent or  disputed  claim  against  the  estate,  the  amount 
'  ereof ,  or  such  part  of  the  same  as  the  holder  would  be 
entitled  to  if  the  claim  were  due,  established,  or  absolate, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto ;  or,  if  he 
fails  to  establisn  his  claim,  to  be  paid  over  or  distributed 
as  the  circumstances  of  the  estate  reqidre.  If  any  credi- 
tor whose  claim  has  been  allowed,  but.  is  not  yet  due, 
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appears  ond  afise'nts  to  a  deduction  thereffroin  of  the  legal 
interest  for  the  time  tlio  claim  has  yet  to  run,  he  is  entitled 
to  be  paid  accordingly.  The  payments  prOTided  for  in 
this  section  are  not  to  be  made  when  the  estate  is  insoK 
vent,  unless  a  pro  rata  distribution  is  ordered. 
Cantionary  provision— 18  Cal.  429. 

§  1649.  When  a  decree  is  made  by  the  court  for  the 
payment  of  creditors,  the  executor  or  administrator  is 
personally  liable  to  each  creditor  for  his  allowed  claim,  or 
the  diviuend  thereon,  and  execution  may  be  issued  on 
such  decree,  as  upon  >  a  judgment  in  the  court,  in  favor  of 
each  crfjditor,  anil  the  same  proceedings  may  be  had  un*> 
der  such  execution  as  under  execution  in  other  cases. 
The  executor  or  administrator  is  liable  therefor  on  his 
bond  to  each  creditor.    [In  effect  April  16thy  1880.] 

Decree  for  payment— executor  cannot  open,  14  Cal.  129:  allowed 
claim  rot  a  Judgment,  before,  26  Cal.  421;  My.  P.  Bep.  125. 

§  1650.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creditor, 
whose  claim  was  not  included  in  the  order  for  payment,  has 
any  risht  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  the  heirs,  devisees,  or  legatees,  to  contribute  to  the 
payment  of  his  claim;  but  if  the  executor  or  administra- 
tor has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
ministrator the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to,  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  before  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 

Decree  of  distribntion  conclusive— upon  creditors,  My.  P.  Bep.  159. 

§  1651  If  the  whole  of  the  debts  have  been  paid  by 
the  first  distribution,  the  court  must  direct  the  payment 
of  legacies  and  the  distribution  of  the  estate  among  the 
heirs,  legatees,  or  other  persons  entitled,  as  provided  in  the 
next  chanter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reasons,  the  estate  be  not  in  a  proper  con* 
dition  to  be  closed,  the  court  must  give  such  extension  of 
time  as  may  be  reasonable,  for  a  nnal  settlement  of  the 
estate. 

§  1652.  At  the  time  designated  in  the  last  section,  or 

sooner,  if  within  that  time  all  the  property  of  the  estate 

CoDB  Civ.  Pboo.- 
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has  been  loldf  or  tiiere  fin  snfBcient  f nude  In  bis  hands  far 
the  payment  of  all  the  debts  dae  by  the  estate,  and  the 
estate  DO  in  a  proper  condition  to  be  dosed,  the  execator 
or  administrator  most  render  a  final  aooount»  and  pray  • 
settlement  of  his  administration. 
BcttlMiient  of  aooonats-MO.  1828. 

§  1653.  If  he  neglects  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescribed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him,  and  aU 
the  proYisions  of  this  chapter  relative  to  the  last-men- 
tioned account,  and  the  notice  and  settlement  thereof 
apply  to  his  account  presented  for  final  settlement. 
RiKiesdings  to  tnfow  looonat  ■act.  i828-i8». 
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GHAFTEB  XL 

OF   THE  PARTITION,  DISTRIBUTION,  AND 
FINAL  BBTTLEldENT  OF  ESTATES. 

▲kt.  L  Pabtial  Distsibtttiov  Prior  to  Futal  Sbttls- 

MEKT. 
IL    DlSTRIBUTIOir  Oir  FnrAL  BBTTLXinBVT. 
IIL    DlSTRIBUTIOir  AND  PARTITION. 

IV.  AOENTs    FOR   Absent    Interested  Parties,  Dit* 

CHARGE  OF  EZEOUTOR  OR  ADICINIBTRATOR. 

ABTIGLE  I. 
Pabtial  Dutributiov  Prior  to  Futal  SBTTunnBrv* 

1658.  Payment  of  legacies  npon  giving  t>ond8. 

1659.  Notice  of  application  for  legacies. 

1660.  Executor  or  other  person  may  resist  applicatioii. 
166L  Decree  prayed  for  to  require  bond.  wUcli  must  bejriTen.  May 

order  wnole  or  part  of  share  to  l>e  delivered,  where  parti* 
tion  necessary,  now  made.  Costs. 
S  1602.  Order  for  payment  of  bond,  and  suit  thereon. 

§  1658.  At  any  time  after  the  lapse  of  four  months 
from  the  issning  of  letters  testamentary  or  of  administra- 
tion, any  heir,  devisee,  or  legatee,  may  present  his  peti- 
tion to  the  court  for  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  nis  proportion 
of  the  debts  of  the  estate. 

Intent  of  section— 20  CaL  627;  SI  GaL  619;  OS  GaL  660. 

Heir— includes  widow  or  surviTor,  My.  P.  Bep.  158. 

Giving  bonds— requisite,  14  GaL  112. 

Payment  of  legacies— order  of  appropriation  for,  Glvfl  Code,  aefli, 
1S60. 

Proportion  of  the  debts— for  which  legatee,  etc,  liable.  Civil  Code, 
sec  1377. 

§  1659.  Notice  of  the  application  must  be  given  to  the 
executor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  in  the  same  manner  that  notice  is 
required  to  be  given  of  the  settlement  of  the  accoont  of 
an  executor  or  administrator. 

Votioe  of  settlement  of  acconnt— sec.  1633* 

S  1660.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,  may  appear  at  tne  time  named 
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and  resist  the  application,  or  any  other  heir,  devisee,  or 
legatee  may  make  a  similar  application  for  himself. 
Any  person  interested— «ec.  I635ii. 

§  1661.  If,  at  the  hearing,  it  appear  that  the  estate  is 
but  little  indebted,  and  tlrat  the  sliare  of  the  party  appb-- 
ing  may  be  allowed  to  him  without  loss  to  the  creditors 
of  the  estate,  the  court  must  make  an  order  in  conformity 
with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  hond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
tliereof .  with  sureties  to  be  approved  by  the  judge,  paya- 
ble to  the  executor  or  administrator,  and  conditioned  for 
the  payment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  the  estate,  not  exceeding  the  value  or 
amount  of  the  legacy  or  portion  of  thei  estate  td  vrliioli  Le 
is  entitled; 

2.  The  executor  or  administrator,  to  deliver  to  the  heir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  may  be  entitled,  or  only  a  part  thereof,  desig- 
nating it.  It,  in  the  cxecutiou  of  the  order,  a  partition  is 
necessary  between  two  or  more  of  the  parties  interested, 
it  must  be  made  in  tiie  manner  hereinafter  prescribed. 
The  costs  of  these  proceedings  shall  be  paid  by  the  appli- 
cant, or  if  there  be  more  than  one,  shall  be  apportioned 
equally  amongst  them.    [In  effect  April  16th,  18^0.] 

Order— not  made  if  any  tales  unpaid,  sec.  1669:  recording,  sec  1T19L 
.  Subdivision  l.  Undertakings,  generally— «ec.  941n. 
Partition-^m^iner  hereinafter  prescribed,  sec.  1675  et  $eq» 

3  1662.  When  any  bond  has  been  executed  and  deliv- 
ered under  the  provisions  of  the  preceding  section,  and  it 
is  necessary  for  the  settlement  of  the  estate  to  require 
the  payment  of  any  part  of  the  money  thereby  secured, 
the  executor  or  administrator  must  petition  the  court  for 
an  order  requiring  the  payment,  and  have  a  citation  issued 
and  served  on  the  party  bound,  requiring  him  to  appear 
and  show  cause  why  the  order  shottld  not  be'  made.  At 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating 
the  amount  and  giving  a  time  within  which  it  must  be 
paid.  If  the  money  is  not  paid  within  the  time  allowed, 
an  action  may  be  maintained  by  the  executor  or  admin- 
istrator  on  the  bond. 
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ABTICLE  11. 
DlBTBIBUTION  ON  FINAL  SBTTLBMKNT. 

S  1664.  Proceedings  in  the  nature  of-  an  action  to  determine  heirship* . 

I  1665.  Distribution  of  e:jtate.  how  made  and  to  whom. 

^  1666.  What  the  decree  must  contain,  and  is  final. 

^  1667.  Distribution  when  decedent  was  not  a  residend  of  this  State. 

ft  1668.  Decree  to  be  made  only  after  notice. 

S  1669.  No  distribution  till  taxes  ou  personal  property  are  paid. 

§  1664.    In  all  estates  now  being  administered,  or  that 
may   hereafter  be   administered,  any  person  claiming 
to  be  heir  to  the  deceased,  or  entitled,  to  distribution  in 
whole  or  in  any  part  of  such  estate,  may,  at  any  time 
after  the  expiration  of  one  year  from  the  issuing  of  letters 
testamentary  or  of  administration  upon  such  estate,  iile 
a  petition  In  tlie  matter  of  such  estate,  praying  the  Court 
to  ascertain  and  declare  the  rights  of  all  persons  to  said 
estate  and  all  interests  therein,  and  to  whom  distribution 
thereof  should  be  made.    Upon  the  filing  of  such  petition* 
the  Court  shall  make  an  order  directing  service  of  notice 
to  all  persons  interested  in  said  estate  to  appear  and  show 
cause,  on  a  day  to  be  therein  named,  not  less  than  sixty 
days  nor  over  four  months  from  the  date  of  the  making 
of  such  order,  in  which  notice  shall  be  set  forth  the  name 
of  the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  who  may  have  ap- 
peared claiming  any  interest  in  said  estate  in  the  course 
of  the  administration  of  the  same,  up  to  the  time  of  the 
making  of  said  order,  and  such  other  persons  as  the  Court 
may  direct,  and  also  a  description  of  the  real  estate  where- 
of said  deceased  died  seized  or  possessed,  so  far  as  known, 
described  with  certainty  to  a  common  intent ;  and  requir- 
ing all  said  persons  and  all  persons  named  or  not  named, 
having  or  claiming  any  interest  in  the  estate  of  said  de- 
ceased,  at  the  time  and  place  in  said  order  specified,  to 
appear  and  exhibit,  as  hereinafter  provided,  their  respec- 
tive claims  of  heirship,  ownership,  or  interest  in  said  es- 
tate, to  said  Court,  which  notice  shall  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action ;  upon  proof  of  which 
service,  by  affidavit  or  otherwise,  to  the  satisfaction  of  the 
Court,  the  Court  shall  thereupon  acquire  jurisdiction  to 
ascertain  and  determine  the  heirship,  ownership,  and  in- 
terest of  all  parties  in  and  to  the  property  of  said  deceased, 
and  such  determiuation  shall  be  Unal  and  conclusive  in 
the  administration  of  said  estate  and  the  title  and  owner- 
ship of  said  property.     The  Court^shall  enter  an  order 
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or  decree  establishing  proof  of  the  service  of  such  notice. 
AU  persons  appearing  within  the  time  limited,  as  afore- 
said, shall  file  their  written  appearance  in  person  r 
through  their  authorized  attorney,  such  attorney  filing  at 
the  same  time  written  ovidence  of  his  authority  to  so  ap- 
pear, entry  of  which  appearance  shall  be  made  in  the 
minutes  oi  the  Court  and  in  the  register  of  proceedings  of 
said  estate.  And  the  Court  shall,  after  the  expiration  of 
the  time  limited  for  appearing  as  aforesaid,  enter  an  order 
adjudging  the  default  of  all  persons  for  not  appearing  as 
aforesaid,  who  shall  not  have  appeared  as  aforesaid.  At 
anytime  within  twenty  days  after  the  date  of  the  order 
or  decree  of  the  Court  establishing  proof  of  the  service 
of  such  notice,  any  of  such  persons  so  appearing  may  file 
his  complaint  in  the  matter  of  the  estate,  setting  forth  the 
facts  constituting  his  claim  of  heirship,  ownersoip,  or  in- 
terest in  said  estate,  with  such  reasonable  particularity  as 
the  Court  may  require,  and  serve  a  copy  of  the  same  upon 
each  of  the  parties  or  attorneys  who  shall  have  entered 
their  written  appearance  as  aforesaid,  if  such  parties  or 
such  attorneys  reside  within  the  county;  and  in  case  any 
of  them  do  not  reside  within  the  county,  then  service  of 
such  copy  of  said  complaint  shall  be  made  upon  the  Clerk 
of  said  Court  for  them,  and  the  Clerk  shall  forthwith  mail 
the  same  to  the  address  of  such  party  or  attorney  as  may 
have  left  with  said  Clerk  his  Post  Office  address.  Such 
parties  are  allowed  twenty  days  after  the  service  of  the 
complaint,  as  aforesaid,  within  which  to  plead  thereto, 
and  thereafter  such  proceedings  sliall  be  had  upon  such 
complaint  as  in  this  Code  provided  in  case  of  an  ordinary 
civil  action;  and  the  issues  of  law  and  of  fact  arising  in 
the  proceeding  shall  be  disposed  of  in  like  manuer  as  is- 
sues of  law  and  fact  are  herein  provided  to  be  disposed  of 
in  civil  actions,  with  a  like  right  to  a  motion  for  a  new 
trial  and  appeal  to  the  Supreme  Court;  and  the  provisions 
in  this  Code  contained  regulating  the  mode  of  procedure 
for  the  trial  of  civil  actions,  the  motion  for  a  new  tri  1  of 
civil  actions,  statements  on  motion  for  a  new  trial,  bills  of 
exception,  and  statements  on  appeal,  as  also  in  regard  to 
undertakings  on  appeal,  and  the  mode  of  taking  and  per- 
fecting appeals,  and  the  time  within  which  such  appeals 
shall  be  taken,  shall  be  applicable  thereto;  provideajtiow- 
ever,  that  all  appeals  herein  must  be  taken  within  sixty 
days  from  the  date  of  the  entry  of  the  judgment  or  the 
order  complained  of.  The  party  filing  the  petition  as 
aforesaid,  if  he  file  a  complaint,  and  if  not,  the  party  first 
filing  such  complaint,  sliall.  in  all  subsequent  proceedings, 
be  treated  as  the  plaintiff  therein,  and  all  other  parties  so 
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appearifig  shall  be  treated  as  tbe  defendants  in  said  pro- 
ceedings, and  all  such  defendants  shall  set  forth  in  tneir 
respective  answers  the  facts  constituting  their  claim  of 
heirship,  ownership,  or  interest  in  said  estate,  with  such 
particularity  as  the  Court  mav  require,  ttnd  serve  a  copy 
thereof  on  the  plaintiff.  Evidence  in  support  of  all  issues 
may  be  taken  orallv  or  by  dex>osition,  in  tiie  same  manner 
as  provided  in  civil  actions.  Notice  of  the  taking  of  such 
depositions  shall  be  served  only  upon  the  parties  or  the 
attorneys  of  the  parties  so  appearing  in  said  proceeding. 
The  Court  shall  enter  a  default  of  all  persons  failing  to 
appear,  or  plead,  or  prosecute,  or  defend  their  rights,  as 
aforesaid ;  and  upon  tbe  trial  of  the  issues  arising  upon 
the  pleadings  in  such  proceeding,  the  Court  shall  deter- 
mine the  heirship  to  said  deceased,  the  ownership  of  his 
estate,  and  the  interest  of  each  respective  claimant  there- 
to or  therein,  and  persons  entitled  to  distribution  thereof, 
and  the  final  determination  of  the  Court  thereupon  shall 
be  final  and  conclusive  in  the  distribution  of  said  estate, 
and  in  regard  to  the  title  to  all  the  property  of  the  estate 
of  said  deceased.  The  cost  of  the  proceedings  under  this 
section  shall  be  apportioned  in  the  discretion  of  the  Court. 
In  any  proceeding  under  this  section,  the  Court  may  ap- 
point an  attorney  for  any  minor  mentioned  in  said  pro- 
ceedings not  having  a  guardian.  Nothing  in  this  section 
contained  shall  be  construed  to  exclude  the  right  upon 
final  distribution  of  any  estate  to  contest  the  question  of 
heirship,  title,  or  interest  in  the  estate  so  distributed, 
where  the  same  shall  not  have  been  determined  under  the 

Erovisions  of  this  section;  but  where  such  questions  shall 
ave  been  litigated  under  the  provisions  of  this  section, 
the  determination  thereof,  as  nerein  provided  shall  be 
conclusive  in  the  distribution  of  said  estate.  [Approved 
March  18th,  1886.] 

§  1665.  Upon  the  final  settlement  of  the  accounts  of 
tlie  executor  or  administrator,  or  at  any  subsequent  time, 
npon  the  application  of  the  executor  or  administrator,  or 
or  any  heir,  legatee,  or  devisee,  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  the  hands  of  the  ex- 
ecutor or  administrator,  if  any,  among  the  persons  who 
by  law  are  entitled  thereto;  and  if  the  decedent  has  left 
a  surviving  child,  acd  the  issue  of  other  children,  and 
any  of  them,  before  the  close  of  the  administration,  have 
died  while  under  age  and  not  having  been  married,  no 
administration  on  such  deceased  child's  estate  is  neces- 
sary, but  all  the  estate  which  such  deceased  child  was 
entitled  to  by  inheritance  must,  without  administration, 
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be  distributed  to  the  other  heirs-at-law.  A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  admin- 
istrator, since  toe  rendition  of  his  final  accounts,  must 
be  reported  and  filed  at  the  time  of  making  such  distrlbu'- 
tion;  and  a  settlement  thereof,  together  with  an  estimate 
of  the  expenses  of  closing  the  estate,  must  be  made  \>y 
the  court,  and  included  in  the  order  or  decree;  or  the  court 
or  judge  may  order  notice  of  the  settlement  of  such  8up> 
plementary  account,  and  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts. 

DigtribntLon— Method  of.  where  illegal  bequests  and  mortotfed  land, 
My.P.Reii.  Id9:  hu w  aifected  by  ante-nuptlai  coutract,  My.  P.  Rep.  241 : 
where  heir  or  devisee  dies  pendinff  adinlnistratlon.  My.  P.  Rep.  252  : 
■where  adverse  claimant  to  realty.  My.  P.  Rep.  122.  Time  qf,  not  post- 
poned tin  end  of  period  for  contest,  61  GaL  568 ;  52  Gal.  94.  Persons  en- 
titled tOs  court  determines.  My.  P.  Ren.  247.  On  extcutor*s  application^ 
no  lien  retained  for  balance  due  applicant,  My.  P.  Rep.  247. 

Notice  of  settlement— of  account,  sec.  1633. 

Absent  heirs— attorney  for,  sec.  1718:  distribution  of  property  of, 
sec.  16J3  and  note. 

§  1666.  In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each. 
Bhall  be  entitled,  and  such  persons  may  demand,  sue  f or, 
and  recover  their  respective  shares  from  the  executor  or 
administrator,  or  any  person  having  the  same  in  posses- 
sion. Such  order  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed, 
set  aside,  or  modified  on  appeal. 

Decree  of  final  distribution— form  of,  where  unsettled  estate  of 
heir  or  devisee  who  dies  pendiniir  administration.  My.  P.  Rep.  253:  not 
modltiablo  below,  36  Gal.  277:  when  proper,  61  Gal.  568;  52  Cal.  94:  gar- 
nishment after,  My.  P.  Rep.  100;  35  Gal.  302:  is  charter  of  distributees. 
My.  P.  Rep.  247:  recording,  sec.  1719:  taxes  payable  before,  sec.  1669. 

Recover  their  respectiTe  shares— M  CaL  802. 

Appeal-40  GaL  463;  49  Gal.  551. 

Subsequent  issue  of  letters— on  discovery  of  estate,  sec.  1698. 

§  1667.  Upon  application  for  distribution,  after  final 
settlement  of  the  accounts  of  administration,  if  the  de- 
cedent was  a  non-resident  of  this  State,  leaving  a  will 
which  has  been  duly  proved  or  allowed  in  the  State  of  his 
residence,  and  an  authenticated  copy  thereof  has  been 
admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate,  or  any  part  thereof,  may  be  distrib- 
uted according  to  the  will,  that  the  estate  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in 
the  State  or  place  of  his  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale 
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of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court, 
is  a  fall  discharge  of  the  executor  or  administrator  with 
the  will  annexed,  in  tliis  State,  in  relation  to  all  property 
embraced  in  such  order,  whicli,  unless  reversed  on  appeal, 
binds  and  concludes  all  parties  in  interest.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in 
the  same  manner  as  other  sales  of  real  estatepf  decedents 
by  order  of  the  court.  [In  effect  April  Kitb,  1880.J 
Sales  of  real  estate— sec.  153t5  et  seq. 

§  1668.  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate.  Notice  of  the  application  must 
be  given  by  posting  or  publication  as  the  court  may  direct, 
and  for  sucn  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  finally  closed.  [In  effect 
July  1st,  1874.] 

Want  of  notice—decree  of  distribation  void  for,  46  Cal.  609. 

§  1669.  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  State, 
county,  and  municipal  taxes,  legallv  levied  upon  personal 
property  of  the  estate,  have  been  fully  paid.  [In  effect 
April  KJth,  1880  ] 

Similar  provision— Political  Code,  sec.  3752. 

Ezecutor  paying  taxes— entitled  to  reimbursement,  My.  P.  Eep.  80, 
188. 

AUTICLE  III. 

Distribution  and  Pabtition. 

I  l&lTi.  Estate  in  common.   Commissioners. 

S  1676.  Partition  and  notice  tliereof,  and  tli  ^  time  of  filing  petition. 

§  1677.  Estate  in  dliferent  counties,  how  divided. 

1 1678.  Partition  may  be  made,  although  bome  of  the  heirs,  etc.,  have 

parted  with  their  Interest. 
$  1679.  SharHs  to  be  set  out  by  metes  and  boundR. 
I  l&iO.  Whole  estate  may  be  assigned  to  one,  in  certain  cases. 
S  1681.  Payments  for  equality  of  partition,  by  whom  and  how. 
1 1632.  Estate  may  be  sold. 
S  168.1.  To  give  notice  to  all  persons  and  guardians  before  partition. 

I>utie8  of  commissioners. 
S  1684.  To  make  report,  and  partii  ion  to  be  recorded. 
§  1685.  When  commissioners  to  make  partition  are  not  necessary. 
S  1686.  Advancements  made  to  heirs. 

§  1675.  When  the  estate,  real  or  personal,  assij^ned  by 
the  decree  of  distribution  to  two  or  more  heirs,  devisees, 
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or  legatees,  is  in  common  and  undivided,  and  the  respect^ 
ive  sliures  are  not  separated  and  distinguished,  partition 
or  distribution  may  be  made  by  three  disinterested  per- 
sons, to  be  appointed  commissioners  for  that  purpose  by 
the  court,  who  must  be  duly  sworn  to  the  faithful  dis- 
charge of  their  duties.  A  oertiiied  copy  of  the  order  of 
their  appointment,  and  of  the  order  or  decree  assigning; 
and  distribuiiug  the  estate  must  be  issued  to  them  as 
their  warrant,  aud  their  oath  must  be  indorsed  thereon. 
Upon  consent  of  the  parties,  or  when  tlie  court  deems  it 
proper  and  just,  it  is  sufficient  to  appoint  one  commis- 
siontir  only,  who  has  the  same  authority  and  is  governed 
by  the  same  rules  as  if  three  were  appointed.  [In  effect 
July  16th,  1880.] 
Attorney  appointed  by  the  Oonrt— sec.  1718. 

§  1676.  Such  partition  may  be  ordered  and  had  in  the 
Superior  Court  on  the  petition  of  any  person  interested. 
But  before  commissioners  are  appointed,  or  partitioa 
ordered  by  tlie  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside 
in  this  State,  or  to  their  guardians,  and  to  the  agents, 
attorneys,  or  guardians,  if  any  in  this  State,  of  such  as 
reside  out  of  this  State,  either  personally  or  by  public 
notice,  as  the  oourt  may  direct.  The  i>et.ition  may  be  filed, 
attorneys,  guardians,  and  agents  appointed,  and  notice 
given  at  any  time  before  the  order  or  decree  of  distribu- 
tion, but  the  commissioners  must  not  be  appointed  until 
tlie  order  or  d*icree  is  made  distributing  the  estate.  [  In 
effect  July  16th,  1880.] 

§  1677.  If  the  real  estate  is  in  different  counties,  the 
court  may,  if  deemed  proper,  appoint  conmiissioners  for 
all,  or  different  commissioners  for  each  county.  The 
estate  in  each  county  must  be  divided  separately  among 
the  heirs,  devisees,  or  legatees,  as  if  there  was  no  other 
estate  to  be  divided  ;  but  the  commissioners  first  appointed 
must,  unless  otherwise  directed  by  the  court,  make  divis- 
ion of  such  real  estate  wherever  situated  within  this 
State.    [In  effect  July  16th,  1880. ] 

§  1678.  Partition  or  distribution  of  the  real  estate  may 
be  made  as  provided  in  this  chapter,  although  some  of 
the  original  heirs,  legatees,  or  devisees  may  have  con- 
veyed tlieir  shares  to  other  persons,  and  such  shares  must 
be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  wou  d  have  been  to  such  heiis, 
legatees,  or  devisees. 
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Person  holding  the  tame— extends  to  assiffoees  of  alieneen,  18  CaL 
99 ;  direct  distributiou  to  assignee  of  deceased  Iielr,  My.  P.  Bep.  232. 

§  1679.  When  both  distribution  and  partition  aie  made, 
the  several  shares  in  the  real  and  personal  estate  must  be 
set  out  to  each  individual  in  proportion  to  his  right,  by 
uietes  and  bounds,  or  description,  so  that  the  same  can  be 
easily  distinguished,  unless  two  or  more  of  the  parties  in- 
terested consent  to  have  tlieir  shares  set  out  so  as  to  be 
lield  by  them  in  common  and  undivided. 

§  1680.  When  the  real  estate  cannot  be  divided  with- 
out prejudice  or  inconvenience  to  tlie  owners,  the  court 
may  assign  the  whole  to  one  or  more  of  the  parties  en- 
titled to  share  therein,  who  will  accept  it,  always  pre- 
ferring the  males  to  tne  females,  and  among  children, 
preferring  the  elder  to  the  younger.  The  parties  accept- 
ing the  whole  must  pay  to  the  other  parties  interested 
their  just  proportion  of  the  true  value  iliereof,  or  secure 
the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  party,  then  to  the  satisfaction  of  his  guardian; 
and  the  true  value  of  the  estate  must  be  ascertained  and 
reported  by  the  commissioners.  When  the  commissioners 
appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  incon- 
venience to  the  ownors,  they  must  so  report  to  the  court, 
and  recommend  that  the  whole  be  assigned  as  herein  pro- 
vided, and  must  find  and  report  the  true  value  of  such 
real  estate.  On  tiling  the  report  of  the  commissioners, 
and  on  making  or  securing  tne  payment  as  before  pro- 
vided, the  court,  if  it  appears  just  and  proper,  must  cou- 
iirm  the  report,  and  thereupon  the  assignment  is  com- 
plete, and  the  title  to  the  whole  of  such  real  estate  vests 
in  the  person  to  whom  the  same  is  so  assigned.  [In  effect 
July  10th,  1880.J 

§  1681.  When  any  tract  of  land  or  tenement  is  of 
greater  value  than  any  one's  share  in  the  estate  to  be 
divided,  and  cannot  be  divided  without  injury  to  the  same, 
it  may  be  set  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  wilt  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  tlie  others  such 
sums  as  the  commissioners  shall  award  to  make  the  par- 
tition equal,  and  the  commissioners  must  make  their 
award  accordingly;  but  such  partition  must  not  be  es- 
tablished by  the  court  until  the  sums  awarded  are  paid 
to  the  parties  entitled  to  the  same,  or  secured  to  their  sat- 
isfaction. 
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§  1682.  When  it  appears  to  the  court,  from  the  goiht 
missioners'  report,  that  it  cannot  otherwise  be  fairly  di-^ 
Yided  and  should  be  sold,  the  court  may  order  the  sale  of 
the  whole  or  any  part  of  the  estate,  real  or  personal,  hy 
the  executor  or  administrator,  or  by  a  commissioner  ap^ 
pointed  for  that  purpose,  and  the  proceeds  distributed. 
The  sale  must  be  conducted,  reported,  and  conHrmed,  ia 
the  same  manner  and  under  the  same  requirements  pro* 
Tided  in  article  four,  chapter  seven,  of  this  title. 

§  1683.  Before  any  partition  is  made  or  any  estate  di« 
Tided,  as  provided  in  this  chapter,  notice  must  be  given 
to  all  persons  interested  in  the  partition,  tlieir  guardians, 
agents,  or  attorneys,  by  the  commissioners,  of  tlie  time  and 
place  when  and  where  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony,  order  sur- 
Teys,  and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  tlie  matters  before 
them. 

§  1684.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  them,  to  the  court, 
in  writing,  and  the  court  may,  for  sufficient  reasons,  set 
aside  the  report  and  commit  the  same  to  the  same  com- 
missioners, or  appoint  others;  and  when  such  report  is 
finally  confirmed,  a  certified  copy  of  the  judgment,  or  de- 
cree of  partition  made-thereon,  attested  by  the  clerk  under 
the  seal  of  the  Court,  must  be  recorded  in  the  oftice  of  the 
recorder  of  the  county  where  the  lands  lie.  [In  effect  July 
IGth,  1880.  J 

§  1685.  When  the  Court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  per- 
sons entitled  to  the  same,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof, 
unless  the  parties  to  whom  the  assignment  is  decreed,  or 
some  of  them,  request  that  such  partition  be  made.  [In 
eifect  July  16th,  1880.] 

§  1686.  All  questions  as  to  adTancements  made,  or  al- 
leged to  haTe  been  made,  by  the  decedent  to  his  heirs, 
may  be  heard  and  determined  by  the  Court,  and  must  be 
specified  in  the  decree  assigning  and  distributing  tiie  es- 
tate; and  the  final  judgment  or  decree  of  the  Court,  or  in 
case  of  appeal,  of  the  Supreme  Court,  is  binding  on  all 
parties  interested  in  the  estate.  [In  effect  July  16th,  1880  ] 
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ARTICLE  IV. 

AOEVTS  FOB  Absent  ob  Iittbbestjbd  Pabtiss.  Discmabob  of 
EzEcnroB  OB  Abmikistbatob. 

i  1691.  Court  may  appoint  agent  to  take  possession  for  absentees. 
1 1692.  Agent  to  give  Dond,  and  his  compenztatlon. 

16H3.  Unclaimed  estate,  how  disposed  of. 

IHM.  When  real  and  personal  property  of  absentee  to  be  sold. 

16H5.  Liability  of  agent  on  his  oond. 

imi.  Certificate  to  claimant. 

Wri.  Final  settlement,  decree,  discharge. 

1698.  Discovery  of  property. 

§  1691.  Wlien  any  estate  is  asRip;ned  or  distributed  by 
a  judgment  or  decree  of  the  court,  as  provided  in  this 
chapter,  to  any  person  residing  out  of,  and  liaving  no 
agent  in  this  State,  and  It  is  necessary  that  some  person 
should  be  authorized  to  take  possession  and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  autliorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  ab- 
sent person  in  the  distribution. 

§  1692.  The  agent  must  execute  a  bond  to  the  State  of 
California,  to  be  approved  by  the  court,  or  a  judge  tliereof, 
conditioned  that  he  shall  faitlif uUy  manage  and  account 
for  the  estate.  The  court  appointing  such  agent  may  al- 
low a  reasonable  sum  out  ot  the  profits  of  the  estate  for 
bis  services  and  expenses.    [In  effect  July  IGth,  1880.1 

§  1693.  When  personal  property  remains  in  the  hands 
of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  tliose  interested,  it  shall 
be  sold  under  the  order  of  the  court,  and  the  proceeds, 
after  deducting  the  expenses  of  the  sale  allowed  by  the 
court,  must  be  p  :id  into  the  State  treasury.    When  the 

Sayment  is  made,  the  agent  must  take  from  the  treasury 
uplicate  receipts,  oue  of  which  he  must  file  in  the  office 
of  the  controller,  and  the  other  in  the  court.  [In  effect 
July  16th,  1880.1 

Paid  into  the  State  TVeasnrr— but  not  distributed  among  the  other 
beirs,  6  Cai.  418. 

§  1694.  The  agent  must  render  the  court  appointing 
him,  annually,  an  account,  showing  : 

1,  The  value  and  character  of  tlie  property  received  by 
him,  what  portion  thereof  is  still  on  hand,  what  sold,  and 
for  what ; 

2.  The  income  derived  therefrom ; 

8.  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 
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4.    Ezi>enge8  incurred  in  the  care,  protection,  and  man^ 
agemeDt  thereof,  and  whether  paid  or  unpaid.    When. 
filed,  the  court  may  examine  witnesses  and  take  proofs 
in  regard  to  the  account;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  tne  persons  interested  therein^  the  oonrt  may, 
by  order,  direct  a  sale  to  be  m  ide  of  the  whole  or  such 
parts  of  the  real  or  personal  property  as  shall  appear  to 
be  proper,  and  the  purchane  money  to  be  deposited  in  the 
State  treasury.    [In  effect  Ju^y  16th,  1880.  ] 

§  1695.  The  agent  is  liable  on  his  bond  for  the  care 
and  preservation  of  the  estate  whi  e  in  his  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale  as  required  in 
the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

§  1696.  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  dis- 
tribution must  inquire  into  such  claim,  and  being  first  sat- 
iatied  of  his  right  thereto,  must  grant  him  a  certificate  to 
that  effect,  under  its  seal ;  and  upon  the  presentation  of 
the  certificate  to  him,  the  controller  must  draw  his  war- 
rant on  the  treasurer  for  the  amount.  [In  effect  July  16th, 
1880.] 

§  1697.  When  the  estate  has  been  fully^  administered, 
and  it  is  shown  by  the  executor  or  administrator,  by  the» 
production  of  satisfactory  vouchers,  that  he  has  paid  all 
sums  of  money  due  from  him,  and  delivered  up,  under 
the  order  of  the  court,  all  the  property  of  the  estate  to 
the  parties  entitled,  and  performed  all  the  acts  lawfully 
required  of  him,  the  court  must  make  a  judgment  or 
decree  discharging  him  from  all  liability  to  be  incurred 
thereafter. 

Paid  all  snms— of  money  due  to  distributees,  in  contempt'otheiv 
wise,  53  Cal.  204. 

DellTerod  property  of  estate— to  distributees,  54  CaL  302. 

Discharge  of  executor,  etc.— allowance  of  final  account  is  not,  61 
Cat.  146:  afterward,  no  longer  represents  the  estate,  24  Cal.  491. 

Discharge  of  guardian— 36  Cal.  651. 

§  1698.  The  final  settlement  of  an  estate,  as  in  this 
chapter  provided,  shall  not  prevent  a  subsequent  issue  of 
letters  testamentary,  or  of  administration,  or  of  adminis- 
tration with  the  will  annexed ,  if  other  property  of  tiie  * 
estate  be  discovered,  or  if  it  become  necessary  or  proper 
for  any  cause  that  letters  should  be  again  issued.  [In 
effect  July  1st,  1874.] 
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CHAPTER  XIL 

OFORDSRS,  DSCHEES,  PROCBS8,  B1UIUTJS8,. 
RECORDS,  TRIALS,  AND  APPSALS. 

1704.  Orders  and  decrees  to  be  entered  in  minutes. 

KOA.  Hoiv  often  pabllcation  to  be  made.  ^    ,. 

170B.  Recorded  decree  or  order  to  imnart  notice  from  date  of  filing.. 

1707.  Citation,  how  directed  and  wbat  to  contidn. 

1708.  Citation,  how  Issued. 

1709.  Citation,  how  served. 

1710.  Personal  notice  given  by  citation. 

1711.  Citation  to  be  served  five  days  before  retom.  ^..  ^  ^ 

1712.  One  descriFptlon  of  real  estate  sought  to  be  sold  being  pabUtheo* . 
Ls  sul&clent  for  all  iiurposes. 

1713.  Rules  of  practice  generally. 
I  1714.  New  trials  and  appeals. 

I  1715.  Within  what  time  appeal  must  be  taken.       .  .   ^ 

>  1716.  Issues  joined  in  Proliate  Court,  how  tried  and  disposed  of.  ^  ^ 
I  1717.  Court  to  try  case  when  no  jury  is  demanded.   How  and  what* 

Issues  to  be  tried. 
I  1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  devlaeest 
legatees,  or  creditors,  when,  and  what  compensation  he  is 
to  receive. 
171A,  Decree  relative  to  homestead,  and  elfect  thereof. 

1730.  Costs,  by  whom  paid  in  certain  eases. 

1721.  Executor,  eto.,  to  be  removed  when  conmiitted  for  eomtmaaa/U 

1722.  Service  upon  guardian. 

1731.  Terminatioii  of  life  estate. 

8  1704.  Orders  and  decrees  made  by  the  court,  or  a 
judge  thereof,  in  probate  proceedings,  need  not  recite  the 
existence  of  facts,  or  the  performance  of  acts,  upon  which 
the  iurisdiction  of  the  court  or  judge  may  depend,  but  it 
shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or  adjudged,  except  as  otherwise  provided  in  this 
title.  All  orders  and  decrees  of  the  court  or  Judge  must 
be  entered  at  length  in  the  minute  book  of  the  court. 
[In  efiEect  July  IGth,  1880.] 

InierpretaUon  of  seotion~«l  CaL  146. 

8  1705.  When  any  publication  is  ordered,  such  publi* 
.cation  must  be  made  daily,  or  otherwise  as  often  during 
the  prescribed  period  as  the  paper  is  regularly  issued,  un- 
less otherwise  provided  iu  th  is  title.  The  court,  or  a  judge 
thereof,  may,  however,  order  a 'less  number  of  publica- 
tions during  the  period.    [Iu  effect  July  10th,  1880.] 

Affldavit  of  publication-sees.  2010. 201 1. 

Order  directing  pnbUcation— particularity  of,  61  CaL  14S. 
CODB  Civ.  Pboc.— 40. 
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§  170&  When  it  is  provided  in  this  title  that  any  order 
or  decree  of  the  court,  or  a  judge  thereof,  or  a  copy 
thereof,  must  be  recorded  in  the  office  of  the  counfT 
recorder,  from  the  time  of  filing  the  same  for  recorti, 

■notice  is  imparted  to  all  persons  of  the  contents  thereof, 

.[In  effect  July  IGth,  1880.J 

§  1707.  Citations  must  be  direot<ed  to  the  person  to  be 
•citetl,  signed  by  the  clerk  and  issued  under  the  seal  at  the 
<eourt,  and  must  contain — 

1.  The  title  of  the  proceeding; 
,  .2.  A  brief  statement  of  the  nature  of  the  procoedins; 

3.  A  direction  that  the  person  cited  appear  at  a  time 
^and  place  specilled. 

§  1708w  The  citation  may  be  issued  by  the  clerk  ujiofi 
,the  application  of  any  party  without  an  order  of  the 
judge,  except  in  cases  in  which  such  order  is  by  the  pro- 
visions of  this  title  expressly  required. 

§  1709.  The  citation  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action. 

Senrice  of  citation— time  for,  sec.  1711 ;  same  maoneraB  summons  In 
t  civil  action,  see  sec  410  et  teq. 

§  1710.  When  personal  notice  is  required,  and  no  mode 
of  giving  it  is  prescribed  in  this  title,  it  must  be  given  by 
citation. 

^  1711.  When  no  other  time  is  specially  prescribed  in 
,this  title,  citations  must  be  served  at  least  live  days  be- 
fore the  return  day  thereof. 

§  1712.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  sought  to  be  sold  has  been  given  and 
puDlished  in  a  newspaper,  as  required  in  the  order  to  sliow 
Ciiuse  wliy  the  sale  should  not  be  made,  such  description 
need  not  be  published  in  any  subsequent  notice  of  sale  or 
notice  of  a  petition  for  the  confirmation  thereof;  it  is  suf- 
ficient to  refer  to  the  description  contained  in  the  publi- 
cation of  the  tirst  notice,  as  being  proved  and  on  file  in 
.the  court. 

§  1713.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
.constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

§  1714.  The  provisions  of  part  two  of  this  Code,  rehitive 
to  new  trials  and  appeals— except  in  so  far  as  they  are 
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iticonsistent  with  the  proTisions  of  this  title— apply  to^ 
tlie  proceedings  mentioned  in  this  title. 

-  g  1715.  The  appeal  must  be  taken  within  sixty  days^ 
after  the  order,  decree,  or  judgment  is  entered. 
'  Appeal*  from  Superior  Oonrte— in  probate  matters,  sec  063,  snM.  3.'. 

VTithin  sixty  dairs— Estate  of  Burns,  Feb.  28th,  1880, 5  Pad.  C.  L.  J.  49. 

Parties  aggriered— may  appeal,  40  GaL  463. 

.  §  1716.  All  issues  of  fact  joined  in  probate  proceedings 
must  be  tried  in  conformity  with  toe  requirements  of 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro< 
eeedings  the  party  affirming  is  plaintiff,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  en- 
forced by  execution  or  otherwise  by  the  court,  as  in  civil 
actions.    [In  effect  July  16th,  1880.J 

Trial  of  issues-eee  sec.  1717. 

Judgment— eec.  664». 

£zecution-4ec.  684i». 

§  1717.  If  no  jury  is  demanded,  the  court  must  try  the^ 
issues  joined.    If  on  written  demand  a  jury  is  called  by 
ejilher  party,  and  tlie  issues  are  not  sufficiently  made  up^ 
by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to* 
he  tried,  and  submit  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a . 
verdict.  Either  may  move  for  a  new  trial,  upon  the  same ' 
grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions. 

New  trials— see  sec.  1714. 

-  §  1718b  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or 
of  administration ;  for  sales  of  real  estate,  and  confinna- 
tioDS  thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceed- 
ings wliere  all  the  parties  interested  in  the  estate  are  re- 
Snired  to  be  notified  thereof;  the  court  may,  in  its  di scre- 
en, appoint  some  competent  attorney*at-law  to  represent 
in  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
creditors  of  the  decedent,  who  are  minors  and  have  no 
general  guardian  in  the  county,  or  who  are  non-residents 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  unrepresented. 
The  order  must  specify  the  names  of  the  parties  so  far  as 
known  for  whom  the  attorney  is  appointed,  who  is  thereby 
antborized to  represent  such  parties  in  all  such  proceed-' 
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inga  had  subsequent  tp  liis  awoiutment.    Tl^e  attorney 
may  receive  a  fe«,  to  be  fixed  by  the  court,  for  hia  serv- 
ices, which  must  be  paid  out  of  the  funds  of  the  estate  as 
necessary  expenses  of  administration,  and  upon  distribii- 
tion  may  be  charged  to  the  party  represented  by  tlie  at- 
torney.    If,  for  any  cause,  it  Itecomea  nf^eesaary,   the 
court  mav  substitute  another  attorney  for  the  one  first  ap- 
pointed, in  which  case  the  fee  must  be  proportionately 
divided.     The  non-appointment  of  an  attorney  will  not 
affect  the  validity  of  any  of  the  proceedings.    [In  effect 
July  16th,  1880.] 

Attorney  for  absent  heirs— fees  of,  96  CAl.  278;  <3  Cal.  543^:  caairat 
Tralve  minor's  rights,  Hy.  P.  Rep.  0 :  caxinot  institute  prooeedlngs  for 
ire  vocation  of  prolAte,  My.  P.  Rep.  7& 

§  1719.  When  a  judgment  or  decree  is  made,  settini^ 
apart  a  homestead,  confirming  a  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter  af- 
fecting the  title  to  real  property,  a  certified  cony  of  the 
:Bame  must  be  recorded  in  the  office  of  the  recorder  of  tlie 
•county  in  which  the  property  is  situated.  [In.  effect  July 
1st,  1^74.] 

§  1720.  When  it  is  not  otherwise  prescribed  in  this 
title,  the  Superior  Court,  or  the  Supreme  Court  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  by  any 
party  to  the  proceedings,  or  out  of  the  assets  of  the  es- 
tate, as  justice  may  require.  Execution  for  the  costs  may 
issue  out  of  the  Superior  Court.  [In  effect  July  16th,  1880.] 

Costs  against  executor— or  administrator,  sec.  1509, 

Costs— when  paid  out  of  the  estate,  47  Cal.  450 :  on  contest  of  xrlll, 
before  Code,  19  CaL  3S8 :  on  appeal,  ilstate  of  Barton,  June  18th,  18b0,  A 
Pac.C.L.J.611. 

§  1721.  Whenever  an  executor,  administrator,  or  guard- 
ian is  committed  for  contempt  in  disobeying  any  lawful 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court 
may,  by  order  reciting  the  facts,  and  without  further 
showing  or  notice,  revoke  his  letters  and  appoint  some 
other  person  entitled  thereto  executor,  admmistrator,  or 
guardian  in  his  stead.    [In  effect  July  16th,  1880.] 

Imprisonment  of  ezeoutor— for  not  paying  over  the  dlstirilmted 
shares  of  the  estate,  My.  P.  Rep.  160;  and  see  63  CaL  204. 

§  1722.  Whenever  an  infant,  insane,  or  incompetent 
person  has  a  guardian  of  his  estate  residing  in  this  State, 
personal  service  qpon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concerning  the  estate  of  a  deceased 
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person  In  which  the  ward  is  interested,  is  eonivalent  to 
service  upon  the  ward,  and  it  is  the  duty  of  tne  guardian 
to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
guardian  may  also  appear  for  his  ward  and  waive  any 
process,  notice,  or  order  to  show  cause  which  an  adult  or 
^  person  of  sound  mind  might  do.  [In  effect  July  lGth» 
1880.] 

fl723.  If  any  person  has  died,  or  shall  hereafter  die, 
oat  the  time  of  his  death  was  the  owner  of  a  life  es- 
tate, which  terminates  by  reason  of  the  death  of  such  per- 
son, any  i>erM>n  interested  in  the  property,  or  in  the  title 
thereto,  in  wliicli  such  life  estate  was  held,  may  ille  in  the 
Superior  Court  of  tlie  county  in  which  the  property  is 
situated,  his  verified  petition,  setting  forth  such  facts, 
and  thereui)on.  and  after  such  notice,  by  publication  or 
otherwise,  as  the  court  may  order,  tho  court  shall  hear 
such  petitidn  and  the  evidence  oifered  in  support  thereof^ 
and  if,  upon  such  hearing,  it  shall  appear  that  such  life 
estate  of  such  deceased  person  absolutely  terminated  by 
reason  of  liis  death,  the  court  shall  make  a  decree  to  that 
effect,  and  thereuik>n  a  certified  copy  of  such  decree  may 
be  recorded  in  toe  office  of  the  county  recorder,  and 
thereafter  shall  have  the  same  effect  as  a  final  decree  of 
disttibution  so  recorded.    [In  effect  Marck4th»  18bl.] 
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CHAPTER  XTTT. 
OF  PTTBLIC  ADBCnnSTRATOR 

I  1736.  THifttestetM  to  be  administered  by  pabllc  administrator. 
i  IW,  Pabiio  mdmlnistrator  to  obtain  letters,  wben  and  liow. 
bond  and  oatb. 

J  1728.  Dnty  of  persons  in  wbose  bonse  any  stranfrer  dies. 
1729.  Must  return  inventory  and  administer  cctates  aooonUng  to  ttals 
tiUe. 
S  1730.  When  another  person  is  appointed  administrator  or  executor, 

Subllo  administrator  to  deliver  up  the  estate, 
officers  to  givo  notice  of  waste  to  public  adrntnlstrator. 

1732.  Suits  for  property  of  decedents. 

1733.  Order  to  examine  party  charsred  with  embenUng  estate. 

1734.  Punishment  for  refusing  to  attend. 

1735.  Order  on  pubUo  administrator  to  account. 

1736.  Every  six  mouths  to  make  and  publish  return  of  condition  of 

estato 
I  1787.  When  there  are  no  heirs  or  claimants^  moneys  and  effects  paid 

to  county  treasurer,  etc. 
i  1736.  Not  to  be  iuterested  in  the  payments  for  or  on  account  of  es> 

tates  in  his  hands. 
$  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed  estate 

disposed  of. 
S  1740.  Proceedings,  how  and  by  whom  Instituted,  against  public  ad« 

mlnlstrator  falling  to  pay  over  money  as  ordered. 

!1741.  Fees  of  officers,  when  and  by  whom  paid. 
1742.  Public  administrator  to  administer  oaths. 
1743.  Preceding  chapters  applicable  to  public  administrator. 

§  1726.  Every  public  administrator,  duly  elected,  com- 
missioned,  and  qualified,  must  take  charge  of  the  estates 
of  persons  dying  within  nis  county  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administra- 
tors are  appointed,  and  which,  in  consequence  thereof, 
are  beins  wasted,  uncared  for,  or  lost; 

2.  Of  toe  estatesof  decedents  who  have  no  known  heirs; 
8.  Of  the  estates  ordered  into  his  liands  by  the  court; 

and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  [In  effect  July 
16th,  1880.] 

§  1727.  Whenever  a  public  administrator  takes  charge 
of  an  estate,  which  he  is  entitled  to  administer  without  let- 
ters of  administration  being  issued,  or  under  order  of  the 
court,  he  must,  with  all  convenient  dispatch,  procure  let- 
ters of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of  administration  are  issued  to 
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otlier  persons.  His  official  bond  and  oath  are  in  lien  of 
the  aomlnistrator's  bond  and  oath,  but  when  real  estate  is 
ordered  to  be  sold,  another  bond  may  be  required  by  the 
court. 

Z«etters  of  adminitlration— need  of  graotlxigt  to  publlo  adminis- 
trator, 7  Cal.  215;  11  Cal.  120;  17  Cal.  233;  84  Gal7M4 :  continue  in  force 
after  office  expires,  II  Cal.  120;  63  Gal.  2iS9:  but  estate  must  be  dellv* 
ered  to  another  appointee,  sees.  1730, 1735. 

Bond  on  sale  of  real  estate— see.  1389. 

Bondsmen  of  pabllo  administrator— IlSible  after  term  expires,  53 

§  1728.  Whenever  a  stranger,  or  person  without  known 
heirs,  dies  intestate  in  the  house  or  premises  of  another,  tlie 
possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  lie  is 
liable  for  any  damage  that  may  be  sustained  thereby,  to 
be  recovered  by  the  public  administrator,  or  any  party  in- 
terested. 

§  1729.  The  public  administrator  must  make  and  re- 
turn a  perfect  inventory  of  all  estates  taken  into  his  pos- 
session, administer  and  account  for  the  same  according  to 
the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court.    [In  effect  July  16th,  1880.] 

Failure  to  file  Inrentorr,  etc.— ground  for  reTocation  of  letter^, 
Hy.P.Bep.261.  '»       -» 

§  1730L  If,  at  any  time,  letters  testamentary  or  of  ad- 
mmistration  are  regularly  granted  to  any  other  person  on 
an  estate  of  which  the  public  administrator  has  charge, 
he  must,  under  the  order  of  the  court,  account  for,  pay, 
and  deliver  to  the  executor  or  administrator  thus  ap- 
pointed, all  the  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.  [In  ef- 
fect July  16th,  1880.  J 

Antfaoritf  of  pnblio  administrator— continues  after  term  nntU  new 
appointment,  11  CaL  120. 

g  1731.  All  civil  officers  must  inform  the  public  ad- 
ministrator of  all  property  known  to  them,  belonging  to 
a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  bv  reason  thereof,  ought  to  be  in  possession  of  the 
public  administrator. 

8  1732.  The  public  administrator  must  Institute  all 
suits  and  prosecutions  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  decedent. 
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g  1733.  "When  the  public  administrator  complains 
the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 

Eerson  has  concealed,  embezzled,  or  disposed  of »  or  has  in 
is  possession  any  money,  goods,  property,  or  effects,  to 
the  possession  of  which  such  adxninistrator  is  entitled  in 
his  official  capacity,  the  court  or  judge  may  cite  such  per- 
son to  appear  before  the  court,  and  may  examine  Mm,  on 
oath,  touching  the  matter  of  such  complaint.  [In  effect 
July  16th,  imj 
Oitation— sees.  1707-171L 

§  1734.  All  such  interrogatories  and  answers  must  be 
reduced  to  writing  and  signed  by  the  party  examined, 
and  iiled  in  the  court.  If  the  person  so  cited  refuses  to 
appear  and  submit  to  such  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  Iiim  touching  the 
matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain,  in  close  custody,  until  he 
submits  to  the  order  of  the  court.  [In  effect  July  IGth, 
1880.] 

Oentempt—flecs.  1200, 1219. 

§  1735.  The  court  may,  at  any  time,  order  the  public 
administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to 
the  executors  or  administrators  regularly  appointed.  [In 
effect  July  KJth,  1880.] 

§  1736.  The  public  administrator  must,  once  in  every 
six  months,  make  to  the  Superior  Court,  under  oath,  a 
return  of  all  estates  of  decedents  which  have  come  into 
his  hands,  the  value  of  the  same^  the  money  which  has 
come  into  his  hands  from  such  estate,  and  what  ho  has 
done  with  it,  and  the  amouiit  of  his  fees  and  expenses  in- 
curred, and  the  balance,  if  any,  remaining  in  his  hands; 
publish  the  same  six  times  in  some  newspaper  published 
in  the  county,  or  if  there  is  none,  then  post  the  same,  legi- 
bly written  or  printed,  in  the  office  of  the  county  clerk  of 
the  county.     [In  effect  July  IGth,  1880.] 

Semi-annnal  statement— of  aflalm  of  estate,  etc.,  neglect  cansei 
revocation  of  letters,  Hy.  P.  Bep.  251. 

Publication— sec.  1705. 

§  1737.  It  is  the  duty  of  eviery  public  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate  pro- 
ceedings are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  execntor  or 


adxniniBtiator,  coanteisigned  Iw  a -superior  judge;  when. 
required  for  the  purposes  of  admiuistratiou.    It  shall  be 
tue  duty  of  the  couuty  treasurer  to. receive  and  safely 
Iceep  all  such  moneys,  and  pay  them  out  upon  the  order 
of  the  executor  or  administrator,  when  countersigned  by 
a  superior  judge,  and  not  otherwise,  and  to  keep  an  ac- 
count with  such  estate  of  all  moneys  received  and  paid 
to  him;  and  the  county  treasurer  shall  be  allowed  one 
per  cent,  upon  all  moneys  received  and  kept  by  him,  and 
no  greater  fees  for  any  services  herein  provided;  and  for* 
the  safe  keeping  and  payment  of  all  such  moneys,  as 
herein  provided,  the  said  treasurer  and  his  sureties  phall 
be  responsible  upon  his  official  bond.    The  moneys  thus 
dex>osited  may,  upon  order  of  the  court,  be  invested. 

Sending  the  proceedings,  in  securities-  of  the  United 
tates,  or  of  this  State,  when  such  investment  is  deemed 
by  the  court  to  be  for  the  best  interests  of  the  estate. 
After  a  final  settlement  of  the  affairs  of  any  estate,  if 
there  bei  no  heirs,  or  other  claimants  thereof,  the  county 
treasurer  shall  pay  into  the  State  treasury  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates.    [In  effect  July  16thj  1880.] 

Dopositing  money  in  connty  treamiry,  ele.— faOnre  cames  rvro* 
cation  of  letters.  My.  P.  Bep.  251. 

Escheated  estates— sees.  1269-1272. 

§  1738.  The  public  administrator  must  not  be  inter* 
ested  in  the  expenditures  of  any  kind  made  on  account  of 
any  estate  he  administers,  nor  must  he  be  associated  in 
business  or  otherwise  with  any  one  who  is  so  interested, 
and  be  must  attach  to  his  report  and  publication,  made*in 
accordance  with  the  preceding  section,  his  affidavit  to  that 
effect. 

§  1739.  Public  administrators  are  required  to  account 
under  oath,  and  to  settle  and  adjust  their  accounts  re- 
lating to  the  care  and  disbursement  of  money  or  property 
belonging  to  estates  in  their  hands,  with  the  county 
clerks  of  their  respective  counties,  on  the  first  Monday  in 
each  month;  and  they  must  pay  to  the  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-six,  both  in« 
elusive. 

§  1740.  Wlien  it  appears,  from  the  returns  made  in 
porsoance  of  the  foregoing  sections,  that  any  money  re* 
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mains  in  the  bands  of  the  public  administrator  (after  a 
final  settlement  of  the  estate)  anclaimed,  which  should  b» 
naid  over  to  the  county  treasurer,  the  Superior  Court,  or  a 
Judge  thereof,  must  order  the  same  to  be  paid  over  to  the 
county  treasurer;  and  on  failure  of  the  public  adminis- 
trator to  comply  with  the  order  within  ten  days  after  the 
same  is  made,  the  district  attorney  for  the  county  mast 
immediately  institute  the  requisite  legal  proceedings 
against  the  public  administrator  for  a  judgment  a^^inst 
him  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs.    [In  effect  July  16th,  IbtfO.] 

g  1741.  The  fees  pf  all  officers  chargeable  to  estates  in 
the  hands  of  public  administrators,  must  be  paid  out  of 
the  assets  thereof  so  soon  as  the  same  come  into  his  hands. 

§  1742.  Public  administrators  may  administer  oaths 
in  regard  to  all  matters  touching  the  discharge  of  their 
duties,  or  the  administration  of  estates  in  their  hands. 

Adminiatration  of  oaths— 6ec  290i  etaeq, 

§  1743.  When  no  direction  is  given  in  this  chapter  for 
the  government  or  guidance  of  a  public  administrator  in 
tlie  discharge  of  his  duties,  or  for  toe  administration  of  au 
estate  in  his  hands,  the  provisions  of  the  preceding  chaj^ 
ten  of  this  title  must  govern. 
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GHAPTEB  XIV. 
OF  GUARDIAN  AND  WARD. 
Aht.    L  Ouardiakb  of  MnroRS. 

n.    OVABDIANS  OF  IKSANB  AlTD  UTOOMFISTEIIT  PEBSOVS. 
UL    THB  POWEB8  AND  DUTIBS  OF  GUARDIANS. 

IV.   The  Sals  of  Faopibbtt  aitd  Dispositxov  of  Pbo- 

CBBD8 

V.  Noir-BKSxDmrT  OuABDiAirg  aitd  Wards. 

▼L    QWJnaULL  AVD  Vl»0MLLAmOJJB  P110VI8I0SS. 

ARTICLE  I. 
OUABDIAirS  OF  MnroBS. 

11747.  Judge  to  appoint  gnardbiiM,  when,  and  ou  wbat  petition. 
1748.  When  minor  may  nominate  guardlau ;  when  not. 
1749.  When  appointment  may  be  made  by  judge,  when  minor  tt  orer 
fourteen. 
!  17.W.  Nomtnaiion  by  minors  after  arriving  at  fourteen. 
'    1751.  Father  or  mother  entitled  to  guardunshlp. 
1792.  Minor  liaTlutf  no  father  or  mother. 
1753.  Powers  and  uatles  of  guardian. 
I  1751.  Bond  of  guardian,  conditions  of. 

I  17&&.  Probate  Judge  may  Insert  conditions  In  order  appoloting 
guardum. 
I'M.  Letters  of  giuirdlanshlp  and  bond  of  guardian  to  be  recorded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own  property. 

1758.  Guardian  to  give  bond.   Powers  limited. 
17t9.  Power  of  courts  to  appoint  guardians  and  next  friend  not  lin* 

paired. 

§  1747.  The  Superior  Conrt  of  each  county,  when  it  ap- 
pears  ueceasary  or  convenient,  may  appoint  euardians  for 
the  persons  and  estates,  or  either  of  tuem,  of  minors  wh6 
have  uo  fipiardian  legally  appointed  by  will  or  deed*  and 
who  are  inliabitants  or  resiaents  of  the  county,  or  who 
reside  without  the  State  and  have  estate  within  the 
county.  Such  appointment  may  be  made  on  the  petition 
of  a  relative  or  other  person  on  behalf  of  the  minor,  or  on 
tho  petition  of  the  minor,  If  fourteen  years  of  age.  Be- 
fore making  such  appointment,  the  court  must  cause  8uc& 
notice  as  such  conrt  deems  reasonable  to  be  given  to  any 
person  liaving  the  care,  of  such  minor,  and  to  such  rela- 
tives of  the  minor  residing  in  the  county  as  the  coiirt  may 
deem  proper,  [In  effect  AprU  15th,  1880.] 
Powers  and  duties  of  gnardiflns  nee.  1768  et  $eq. 
Guardian  and  ward— see  Civil  Code,  sees.  296-289. 
.  Goaidian  ad  litem— «ee  sec  1700. 
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Onardlan  of  miaor-mtaon  genenOft  see  OlTtt  Code.  sees.  25. 26. 9W. 
204 :  control  of  District  Courts  over  imliOTS,  before  amdts.  1880.  4  Cal. 
962:  on  petition  of  minor,  see  sec.  1748:  administrator  also.  33  Cal.  4o: 
lefflslatfvo  appointment  of,  when  unconstitutional,  OJ  Cal.  4d2. 

Letters  of  guardianship— when  need  not  actually  issue,  lA  GaL  236. 

Non-resident  minor— notice  of  application  for  gnardlanahlp  of.  If 

Cal.  O. 

§  1748.  If  the  minor  Is  under  the  age  of  foarteeti  years, 
the  coart  may  nominate  and  appoint  uiii  euardian%  I£  be 
Ih  fourteen  yean  of  ase,  he  may  nominate  his  own  ^ruar- 
dian,  who,  if  approved  by  the  court,  must  be  appointed 
accordingly.    [In  effect  April  15th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  minor  is  not 
approved  by  the  court,  or  if  the  minor  resides  out  of  the 
State,  or  if,  after  being  duly  cited  by  the  court,  lie 
neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  tfaea^^eof 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been,  appointed  by  the 
court  for  a  minor  under  the  a^  of  fourteen  years,  the 
minor,  at  any  time  after  he  attains  that  age,  mav  appoint 
his  own  guardian,  subject  to  the  approval  of  tne  court. 
Lin  effect  April  15th,  1880.] 

§  1751.  The  father  of  the  minor^  if  living,  and  in  case 
of  liis  decease,  the  mother,  while  she  remains  unmarried, 
being  themselves  respectively  competent  to  transact  tbt^ir 
own  business  and  not  otherwise  unsuitable,  must  be  eu- 
titled  to  the  guardianship  of  the  minor. 

Oofnirol  of  parent— eee  Civil  Code. sees. 209, 211;  t7  Cal.  687:  mother 
when  preferred  to  fMherv  MyvP.  Bep.  184-  contest  between  father  and 
stranger.  My.  P.  Rep.  215. 

§  1752.  If  the  minor  has  no  father  or  mother  living, 
competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  living— otherwise,  37  Cal.  6S7. 

fl753.  Every  guardian  appointed  shall  have  the  cns- 
y  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives 
at  the  age  of  majority  or  ittanries,  or  uKtil  the  guardian  is 
legally  discharged. 

§  1754.  Before  the  order  appointing  any  person  gaard- 
ian  under  this  chapter  takes  effect,  and  before  letters 
issue,  the  court  must  require  of  such  person  a  bond  tot  lie 
minor  with  sufficient  sureties,  to  be  approved  by  the 
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^ci^^re,4Uid  in  raoh  inm  as  he  sball  txnieri  concUtioned  that 
tlie  gaazdian  will  faitbfnllir  ezecate  the  dnties  of  liia  trust 
ttccording  to  law,  and  the  following  conditions  shall  form 
a  part  ofsach  bond  without  being  expressed  therein: 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal, of  his  ward,  that  comes  to  his  possession  or  knowl- 
edj^e,  and  to  return  the  same  within  such  time  as  the 
court  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
law  and  for  the  best  interest  of  the  ward,  and  faithfully 
to  discharge  his  trust  in  relation  thereto,  and  also  in  rela- 
tion to  the  care,  custody,  and  education  of  the  ward; 

9.  To  render  an  account  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
Interests  dertved  therefrom,  and  of  tue  management  and 
disposition  of  the  same,  within  three  months  after  his  ap- 
pointment, and  at  such  other  times  as  the  court  directs, 
«nd  at  the  expiration  of  his  trust  to  settle  his  accounts 
"With  the  court,  or  with  the  ward,  if  he  be  of  full  age,  or 
his  legal  representatives,  and  to  pay  over  and  deliver  all 
the  estate,  moneys,  and  effects  remaining  in  his  hand»,  or 
due  from  him  on  such  settlement,  to  toe  person  wI)o  is 
lawfully  entitled  thereto.:    Upon  filing  the  bond,  duly 
approved,  letters  of  guardians  nip  must  issue  to  the  person 
appointed.    In  form  the  letters  of  guardianship  must  be 
substantially  the  same  as  lettiers  of  administration,  and 
the  oath  of  the  guardian  must  be  indorsed  tiiereon  that 
he  will  perform  the  duties  of  his  office  as  such  guardiiin 
according  to  law.    [In  effect  April  15th,  1880.] 

SxmDiviraov  S.  Acconnts  oi  guardiana— excluslre  Jurisdiction  of 
pTObAte  Coort  over,  before  amdts.  1880, 63  CaL  16:  renderiug,  seen.  1773, 
1774. 

§  1755.  When  any  person  is  appointed  guardian  of  a 
minor,  the  court  mav,  with  the  consent  of  such  person, 
insert  in  the  order  of  appointment,  conditions  not  other- 
wise obligatory,  providing  for  the  care,  treatment,  educa- 
tion, and  welfare  of  the  minor.  The  performance  of  such 
conditions  shall  be  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  sureties 
on  his  bond  shall  be  responsible.    [In  effect  April  15th« 

looO.j 

UndOTHWiifs  geamraUf-sM.  941». 

Guardian's  bond— UabUity  on,  sec.  1407. 
f  Lrttws  of  gwaidisnahtp  ■pectod»  tssiiable  at  ahambera,  sec  m. 

§1756.  All  letters  of  guardianship  issued,  and  all 
guardians'  bonds  executed  under  the  provisions  of  this 

OODB  Oiv.  Pboo.- 
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chapter,  with  the  ai&diiTitB  and  certiflcatea  thereon,  mi 
be  recorded  by  the  clerk  of  the  court  haTing  jurisdiction 
of  tho  persons  and  estates  of  the  wards.    [In  effect  Api' 
15th,  1880.] 

§  1757.  If  any  minor  having  a  father  living^  lias  prop*^ 
erty,  the  income  of  which  is  suiiicient  for  his  maintenance 
and  education  in  a  manner  more  expensive    tlian    his 
father  can  reasonably  afford,  regard  being  had  to  the  sit- 
uation of  the  father's  family  and  to  all  the  circumsUinces 
of  the  case,  the  expenses  of  the  education  and   main- 
tenance of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole- ur  in  part,  as  judg^ed  rea- 
sonable, and  must  be  directed  by  the  court;    and  the 
charges  therefor  may  be  allowed  accordingly  in  the  Bett fo- 
ment of  the  accounts  of  hia  guardian.    [In  eilcct  Aiiril 
15th,  1880.] 

§  1758.  Eveiy  testamentary  guardian  must  fn^e  bond 
and  qualify,  and  has  the  same  powers  and  must  perform 
the  same  duties  with  regard  to  the  person  and  estate  of 
his  ward  as  guardians  appointed  by  the  court,  cxe«^pt  so 
far  as  their  powers  and  auties  are  legally  luoditieu,  en- 
larged, or  changed  by  the  will  by  which  such  guardian 
was  appointed.    [In  effect  April  15th,  1880. 1 

Testamentar/  gnardian— when  not  entitled  to  ciistodf  and  tvitloii 
of  minor,  37  CaL  657:  bond  of,  see  see.  1754:  need  not  liave  ietten  Is- 
sned,  15  Cal.  227. 

§  1759.  Nothing  contained  in  this  chapter  affects  or 
impairs  tho  power  of  any  court  to  ap}K>int  a  gnardian  to 
deieud  the  interests  of  any  minor  interested  in  any  suit 
or  matter  pending  therein. 

Onardian  ad  litem— «ecs.  S72,  S73, 1722, 1769;  19  CaL  629:  bat  see  H 
CaL  484. 

▲BTICLE  IL 
OtTAHDIAirS  OF  IVSAVB  AVD  IHOOXPSTXVT  PXBSOSS. 

1763.  Onardlims  of  Insane  and  other  incompetent  persona 

1764.  Appointment  by  probate  Judge  after  hearing. 
ITbft.  Powers  and  duties  of  such  guardians. 
1766.  Petition  for  restoration  to  capacity. 

§  1763.  When  it  is  represented  to  the  Superior  Coort, 
or  a  judge  thereof,  upon  verified  petition  of  any  relative 
orfnend,  thatany  person  is  insane,  or  from  any  cau8« 
mentally  incompetent  to  manage  his  furoperty,  such  court 
or  judge  must  cause  a  notice  to  be  given  to  the  supposed 
insane  or  incompetent  person  of  the  time  and  pface  of 
hearing  the  case,  not  less  than  five  days  before  tlie  time 
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90  appointed;  and  such  person,  if  able  to  attend,  must  be 
produced  on  the  bearing.    [In  effect  April  15th,  1880.  ] 

Insane  person— placed  in  asylum.  Civil  Code,  sec.  298:  homestead  of, 
>e  Stats.  1374.  p.  S32. 


Qua rd Ian  ad  litem— of  Insane  or  incompetent  person,  sees.  372, 373* 

Zjetters  of  gnardianshlp— of  Imiatic,  not  collaterally  attackable.  4' 
Cat.  310 :  application  for,  should  be  made  in  county  where  incompetent 
l^rson  resides.  My.  P.  Bep.  97. 

§  X764.  If,  after  a  full  hearing  and  examination  upon 
such  petition,  it  appear  to  the  court  that  the  person  in 
question  is  incapable  of  taking  care  of  himself  and  man- 
aging bis  property,  such  court  must  appoint  a  guardian 
or  his  person  and  estate,  with  the  powers  and  duties  in 
this  chapter  specified.    Lin  effect  April  15th,  1880.] 

Party  appointed  gnardian— 45  CaL  176:  49  CaL  S90:'Hy.  P.  Bep.  10. 

§  1765.  Every  guardian  appointed,  as  provided  in  the 
preceding  section,  has  the  care  and  custody  of  tho  person 
4Df  his  ward,  and  the  management  of  all  his  estate,  until 
fiach  guardian  is  legallv  discharged;  and  he  must  give 
bond  to  such  ward,  in  like  manner  and  with  like  condi- 
tions as  before  prescribed  with  respect  to  the  guardian  of 
a  minor. 

Discharge  of  guardian— generally,  36  CaL  651. 

Bond  of  guardian— sec  1754. 

§  1766.  Any  person  who  has  been  declared  insane  or 
incompetent,  or  the  guardian,  or  any  relative  of  such- 
person  within  the  third  degree,  or  any  friend,  may  apply, 
by  petition,  to  the  Superior  Court  of  the  county  in  which 
he  was  declared  insane,  to  have  the  fact  of  his  restoration 
to  capacity  judicially  determined.    The  petition  shall  be 
verified,  and  shall  state  that  such  person  is  then  sane  or , 
competent.    Upon  receiving  the  petition,  the  court  must 
apiMint  a  day  tor  a  hearing  before  the  court,  and,  if  the 
petitioner  request  it,  shall  order  an  investigation  before  a 
jury,  which  shall  be  sununoned  and  impanneled  in  the 
same  manner  as  juries  aro  summoned  and  impanneled  in 
civil  actions.    The  court  shall  cause  notice  of  the  trial  to 
be  given  to  the  guardian  of  the  person  so  declared  insane 
or  incompetent,  if  there  be  a  guardian,  and  to  his  or  her 
hushand  or  wife,  if  there  be  one,  and  to  his  or  her  father 
or  mother,  if  living  in  the  county.   On  the  trial,  the  guard- 
ian or  relative  of  the  person  so  declared  insane  or  incom- 
petent, and,  in  tho  discretion  of  the  court,  any  other  per- 
son, may  contest  the  right  to  the  relief  demanded.    Wit- 
nesses may  be  requireuto  appear  and  testify,  as  in  civil 
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eases,  and  may  be  called  and  examined  fey  tlm  ocytirt  on 
its  own  motion.  If  it  be  found  that  tbe  person  l^e  of 
sonnd  mind,  and  capable  of  taking  care  of^bimself  ainl 
bis  property,  his  restoration  to  capacity  shall  beadjaclgred, 
and  thef*uAi^an  of  such  fK»rson,  if  such  person  oe  not  a 
minor,  shall  cease,    [In  effect  April  15tb,  1880.] 

▲BTICLE  m. 

THB  POWSBS  AVD  DtJTlSS  OV  GUABDIMnU  : 

S  1T6R.  Onsrdlaii  to  ^ay  debti  of  want  ont  of  mrf^  estate. 
S  17UB.  C}ttarUiuntc>ru«;ovQrU<*)>ta<lneliiswMr(l«ilclre|MPeseiitlilii!k. 
I  1770.  Guardiiiu  tu  uvuiaise  liU  esbrte,  isalntsla  wani,  and  sell  rod 
cstato 

!1771.  HalQtciuuice,  support,  and  edneatton  of  ward,  bowonforoecL 
ITT'i.  May  asseut  to  a  iiartitlon  of  real  estate. 
1771.  Ooanllan  to  return  luveatory  of  estate  of  ward.  Appralsen 
to  be  appointed.  Like  proceedlugB  when  oclier  pr^pettf 
acquired. 

!1774.  Sottlcnients  of  (nisrtlisnii. 
1779.  Allowance  of  accounts  of  Joint  gaardlaaii. 
177tt.  Expensea  and  compensation  of  gaardiaos. 

§  1768.  Every  guardian  appointed  under  the  pravis* 
ions  of  this  chapter,  iVbether  for  a  minor  or  any  other  per- 
son, must  pay  all  just  debts  due  from  the  ward,  out  of  his 
personal  estate,  and  the  income  of  his  real  estate,  if  suf-' 
licient;  if  not,  then  out  of  his  real  estate,  upon  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  Utle  for  tlie  sale  of  real  es- 
tate of  decedents. 
Fayment  of  debts— 96  CaL  6S1. 

Order  for  sale  of  property— see.  1770;  lesrlslatlye  anthorlty,  to  eeR 
land  of  minor,  60  CaL  IM:  ^l  CaL  S52:  requutte  for  pecsonaliy,  0  CaL 
632;  43  CaL  290. 

O^er  directing  payxaeat-pto  gnardiaa  of  lofSnk  lielX8»  effect  ottS 

§  1769.  Every  guardian  most  settle  all  accounts  of  the 
ward,  and  demand,  sue  for,  and  receive  all  debts  dae  to 
him,  or  may,  with  the  approbation  of  the  court,  ocHn- 
pound  for  tne  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  just  olvidend  of  bis  estate  and  effeets; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose,    [in  effect  April  15tn,  1880.] 

Sne  for  ward— 20  CaL  659;  not  in  his  own  name,  38  CaL  IIL 

Appear  for  ward^lO  CaL  632;  42  CaL  184. 

§  1770.  Every  guardian  must  manage  tbe.estate  of  his 
ward  frugally  and  without  waste^  and  apply  the -inoome^ 
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and  TOoAts  thereof » as  far  aa  may  be  necessary,  for  tho 
comfortable  and  suitable  maintenance  and  support  of  the 
inrard  and  bis  family,  if  there  be  any;  and  if  such  in* 
«ome  and  profits  be  insufficient  for  that  purpose,  the 
guardian  may  sell  the  real  estate,  upon  obtaining  an  or 
aer  of  the  court  therefor,  as  provided,  and  must  apply 
:the  proceeds  of  such  sale,  as  far  as  may  be  necessary,  fox 
the  maintenance  and  support  of  the  ward  and  his  family, 
if  there  be  any. 

-    Manage  the  estat»«>Uabto  for  not  taUnff  seoaritf.  My*  P*  Bep*  390. 
nay  employ  ag«Dt,  36  Gal.  661 :  must  be  appointed,  9  Cal.  001. 
Sale  of  propertf-4ttd  disposition  of  proceeds,  sec.  1777  et  aeq* 

§  1771.  When  a  guardian  has  advanced  for  the  neces- 
sary maintenance,  support,  or  education  of  his  ward,  an 
amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  oi  life,  and  the  same  is  made  to  ap- 
pear to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor 
in  his  settlements.  Whenever  a  guardian  fails,  neglects, 
or  refuses  to.  furnish  suitable  or  necessary  maintenance, 
support,  or  education  for  his  ward,  the  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  iirocess. 
Whenever  any  third  person,  at  his  request,  supi>lies  a 
ward  with  such  suitable  and  necessary  maintenance, 
support,  or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the 
same,  the  court  may  direct  the  guardian  to  pay  there- 
for out  of  the  estate,  and  enforce  such  payment  by  due 
process. 

Before  ^s  section  enacted— Held  that  court  bad  no  such  powers  as 
to  reimbursement,  40  CaL  45(i. 

.  Waiver  of  reimbnrsement— by  guardian.  My.  P.  Rep.  89. 

9  1772.  The  guardian  may  join  in  and  assent  to  a  par- 
tition of  the  real  estate  of  tiie  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Assent  to  partition— sec.  795 :  provision  InappttcaUe,  19  CaL  217 1  ai^ 
peanmce  by  guardian,  sees.  872, 1722. 

§  1773.  Every  guardian  must  return  to  the  court  an 
inventory  of  the  estate  of  his  ward  within  three  months 
after  his  appointment,  and  annually  thereafter.  When 
the  value  of  the  estate  exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  be  made  to 
the  court.  The  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the  guardian  to 
render  an  account  to  the  court  of  the  estate  of  his  ward. 
The  inventories  and  accounts  so  to  be  returned  ox 
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Tendered  most  be  sworn  to  by  the  gnaidian.    All  tbe  es- 
tate of  the  ward  described  in  the  licst  inventory  most  bo 
i^>praised  by  appraisers  appointed,  sworn,  ami  acting  in 
the  manner  provided  for  re<^ating  the  settlement  of  the 
estates  of  decedents.    Snch  inventory,  with  the  ai^raiae- 
ment  of  tho  property  tlicrein  described,  most  be  recorded 
by  the  clerli  of  tho  court  in  a  proper  book  kept  in  liIs 
oMco  for  that  purpose.    Wlienever  any  other  property  of 
the  estate  of  any  ward  is  discovered,  not  included  in  tbe 
inventory  of  the  estate  already  returned,  and  whenever 
any  otbcr  x^ronerty  has  been  succeede<1  to,  or  acquired  by- 
any  wanl,  or  for  his  benelit,  the  like  proceeding  most  be 
Jiad  for  tlie  return  and  appraisement  thereof  that  are 
herein  provided  in  relation  to  the  lirst  inventory  and  re- 
turn.   [In  effect  April  15th,  IStiO.]  I 

Acconnts  sworn  to  bf  guardian— wben  by  anodier,  96  CaL  69ils 
wbero  Joiut  gnardlaos,  aoe,  ITti. 
AppraiMrs— geueralljr,  sec  1414. 

§  1774.  The  g^uardian  must,  upon  the  expiration  of  a 
year  from  tho  time  of  his  appointment,  and  as  often  rliere- 
after  as  lie  muy  be  renuircd,  present  his  account  to  the 
court  for  settlement  anu  allowance.    [In  effect  April  15tii, 
1880.] 

Acconnts  of  guardian— sec.  1773:  presentation  for  allowance  and 
settlement,  contest  on,  39  Cal.  C3.1:  mast  cover  foreign  funds.  My.  P. 
BeiL  22S :  Uabmt>  for  loan  without  security.  My.  1*.  Rep.  230. 

§  1773.  When  an  account  is  rendered  by  two  or  more 
joint  guardians,  the  court  may,  iu  its  discretion,  allow  the 
«ame  upon  the  oath  of  any  of  them.  [In  effect  April  15th, 
1880.] 

§  1776.  Every  guardian  must  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  iu  the  execution  of 
his  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

E3q;)enaes  incorred— Advances  made,  sec.  1771* 

ABTICLE  rv. 
Tbb  Salb  op  Pbopbbtt  abd  Dispositiob  op  thb  Pboobbds. 

1777.  May  sell  property  In  certain  cases. 

1778.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

1779.  AiipUcatlon  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 
1761.  Order  for  sale,  now  obtained. 

1782.  Notice  to  next  of  klhjiow  given.  * 

1783.  Copy  of  order  to  be  served,  published,  or  consent  illed.        ^    i 
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L»l.   Cl 
f  I7K.  Cl 


D  and  educate  iJieward  when  a  minor,  Uis 
guardian  mny  sell  liis  rsal  or  ixtraonal  estate  foi  that  pur- 
pose, upon  oittaiaiug  au  order  tberetor. 
Fdwbi  of  enardlan— to  ull  property,  hc  ITR  and  nat«. 

§  177S.  TVben  it  appears  to  tlie  satisfacMon  of  tbe 
court,  upon  tlie  petitiOQ  of  tlie  guardian,  that  for  the 
benelic  of  Iiis  ward  Lis  leaL  estate,  or  aonte  part  thereof, 
Bhould  be  sold,  and  the  proceeds  thereof  puc  out  at  in- 
terest, oi  iuvetited  in  some  productivo  stock,  or  in  tlie  im- 
provement or  security  of  any  other  reat  estate  of  the 
mini,  bis  gnatdian  may  sell  tlie  same  for  Bach  purpose, 
Dpon  obtainiug  an  order  therefor, 

Fatman  ot  ttu  giuTdlaii—requliltes  ot,  n  CiL  SI2. 

Order  for  tale  of  pioperty—flec  IIGSh, 

S  1779.  If  the  estate  is  sold  for  the  purposes  men- 
tiooed  in  tbis  article,  tbe  guardian  must  apply  the  pro- 
ceeds of  tlie  Bale  to  such  purposes,  as  far  as  necessary, 
and  put  out  tbe  residue,  if  any.  on  interest,  or  invest  it 
in  the  bcHt  manner  in  tiis  power,  until  the  capital  is 
granted  for  the  maintenance  of  the  ward  and  his  fumily, 
OT  the  education  of  bis  children,  or  for  the  education  o( 
the  ward  when  a  minor,  in  wbich  case  tlie  capital  may 
1>o  used  foe  that  purpose,  as  far  as  may  be  necessary,  in 
like  manner  us  if  it  bad  been  personal  estate  of  the  ward. 

%  17S0.  If  the  esteta  Is  sold  for  the  purpose  of  putting 
out  or  ioTesting  tbe  proceeds,  the  guardian  must  tiiaho 
the  Investment  according  te  his  best  judgment,  or  In  pur- 
soaDce  of  any  order  that  may  be  ntaae  by  the  court  fla 
eSectApritlQth,  1S80.] 

§  ITKL  To  obtatn  an  order  for  such  sale,  tbe  guardian 
man  present  to  the  court  in  which  he  was  appointed 
goaMian  a  verified  petition  tberefor.  netting  forth  the 
ceiHIition  of  tbe  estate  of  his  ward,  and  the  facts  and  all- 
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cnmstances  on  which  the  petition  is  founded,  tendiso'  to 
show  the  necessity  or  ezp^iency  of  a  sale.    [In  efiect 
April  16th,  1880.1 
aoqtdBitos  of  petitioa->^20  Gal.  383. 

§  X782.  If  it  appear  to  the  court,  or  a  jadisre  thereof, 
from  the  petition,  that  it  is  necessary-  or  would  be  bene- 
ficial to  the  ward  that  the  real  estate,  or  some  part  of  it, 
should  be  sold,  or  that  the  real  and  personal  estate  shocdd 
be  sold,  the  court  must  thereupon  make  an  order  direct- 
ing the  next  of  kin  of  the  ward,  and  all  persons  inter- 
ested in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  such  onler,  «e 
show  cause  why  an  order  should  not  be  granted  for  tlie 
sale  of  such  estate.    If  it  appear  tliat  it  is  necessary  or 
would  be  beneficial  to  the  ward  to  sell  the  personal  estate^ 
'or-  some  part  of  it,  the  court  must  order  the  sale  to  be 
made.    [Ui  effect  April  15th,  1880.1 

§  1783.  A  copy  of  the  order  must  be  personally  serred 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 
.ested  in  the  estate,  at  least  fourteen  days  befoi*e  t!io  liear- 
ing  of  the  petition,  or  must  be  published  at  least  once  a 
week  for  three  successive  weeks  in  n  newspaper  printed 
iu  the  county,  or  if  thero  be  none  printed  iu  tho  couuty» 
then  in  such  newspaper  as  may  be  specified  by  thc^  court 
in  tho  order.  If  written  consent  to  making  the  ortler  of 
sale  in  subscribed  by  all  persons  interested  t heroin,  and 
tho  next  of  kin,  notice  need  not  be  served  or  publ^Ued^ 
[In^effect  April  15th,  1880.] 

Notice— compare  sec.  IKU)  and  46  Gal.  63.'&. 

§  1784.  The  court,  at  the  time  and  place  appointed  in 
the  order,  or  such  other  time  to  which  the  hearing  is  post- 
poned, upon  proof  of  the  Rcrvice  or  publication  of  the 
order,  must  liear  and  examine  the  proofs  and  allegations 
of  tho  petitioner,  and  of  the  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica» 
tion.    [In  effect  April  15th,  1880.] 

Compare— Kec.  1540. 

§  1785.  On  the  hearing,  the  guardian  may  be  examp 
ined  on  oath,  and  witnesses  may  be  produced  and  ex- 
amined by  either  party,  and  proness  to  compel  their 
attendance  and  testimony  may  bo  issued  by  the  court,  in 
the  same  manner  and  with  like  effect  as  in  other  cases 
provided  forin  this  title,    [In  effect  April  15ch,  1880.] 

OoznpeUing  attMidanee  and  testimony  of  wimessos-Huec.  1985  4 
teq,  t 
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§  1736.  If  Any  person  appears  and  objects  to  the 
fi^Taatin^  of  any  order  prayed  for  under  the  proviftions  of 
ttl^is  article,  ana  it  appear  to  the  court  that  either  the  peti- 
-tiion  or  the  objection  thereto  is  sustained,  the  court  may,- 
±xx  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing^  and  enforce  the  payment  thereof. 

§  1787.  If,  after  a  full  examination,  it  appears  neces- 
sary, or  for  the  benefit  of  the  ward,  that  his  real  estate,  or 
soino  part  thereof,  should  be  sold,  the  court  may  grant  an 
order  therefor,  specifying  therein  the  causes  or  reasons 
inrhy  the  sale  is  necessary  or  beneficial,  and  may,  if  the 
same  has  been  prayed  for  in  the  petition,  order  such  sale 
-to  be  made  either  at  public  or  private  sale. 

§  1788.  Every  guardian  authorized  to  iseli  real  estate 
xnust,  before  the  sale,  give  bond  to  the  ward,  with  suffi- 
cient surety,  to  be  approved  by  the  court,  or  a  judge  there- 
of, with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  iJie  sale  as  provided  for  in 
tills  chapter,  and  chapter  seven  of  this  title.  [In  effect 
April  15th,  1880.] 

Bond  on  sale  of  realty— aeo.  1888. 

§  1789.  All  the  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving  notice, 
and  the  hearing  ot  such  petitions,  granting  or  refusing  the 
order  of  sale,  directing  the  sale  to  bo  made  at  public  or 
private  sale,  reselling  the  same  property,  return  of  sale, 
and  application  for  confirmation  thereof,  notice  and  hear- 
ing or  such  application,  making  orders  rejecting  or  con- 
firming  sales  and  reports  of  sales,  ordering  and  making 
conveyances  of  property  sold,  accounting  -and  the  settle- 
ment of  accounts,  muAt  be  had  and  made  as  required  by 
the  provisions  of  this  title  concerning^  estates  of  decedents,' 
unless  otherwise  specially  provided  in  this  chapter. 

Settlemert  of  acconnts— of  gaardian  of  infant  after  lettera  re* 
▼oked,  sec.  I<i29;  52  GaL  636. 

§  1790.  Nd  order  of  sale,  granted  in  pursuance  of  this 
article,  continues  in  force  more  than  one  year  after  grant- 
ing ^e  same,  without  a  sale  being  had. 

§  1791.  All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  payments,  tlie 
credit  in  no  case  to  exceed  three  years  from  date  of  sale, 
lis  in  the  discretion  of  the  court  is  most  beneficial  to 
tlie  ward.  Guardians  making  sales  must  demand  and' 
receive  from  the '  purchasers,  in  case  of  deferred  pay- 
ments, notes,  and  a  mortgage  on  the  real  estate  sold,- 
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with  sach  additional  secarity  as  tbe  court  deems  nece* 
sary  and  suiBcient  to  secure  tlie  prompt  payment  of  the 
amounts  so  deferred,  and  the  interest  tuereou.  fin  ^ect 
April  15tU,  18b0.] 

§  1792.  The  court,  on  the  application  of  a  gnstrd-ian,  or 
any  pei-son  interested  in  the  estate  of  any   warcl,  aft«r 
such  notice  to  persons  interested  therein  as  t lie  eourt  shall 
direct,  may  authorize  and  require  tho  euardlan  to  invest 
tho  proceeds  of  sales,  and  any  other  of  hL«i  wazxl's  money 
in  hui  hands,  in  real  estate,  or  in  any  other  msmncr  most 
to  the  interest  of  all  concerned  therein,  and  the  eourt  may 
make  such  other  orders  and  give  such  directions  as  are 
needful  for  tho  management,  investment,  and  disposition 
of  the  estate  and  effects,  as  circumstances  require,     fin 
effect  April  15th,  1880.] 


I 

I 
I 


ASTICLE  V. 
Noir-BBsiDBirT  Ouasdiastb  avd  WAiins. 

1793.  Guardians  of  noii-reslrlent  persons. 

1794.  Powers  and  duties  of  guardiaus  appointed  tinder  precedliv 

1793.  Such  fiTuurd'ians  to  give  bonds. 

1706.  To  %Tliat  giiardiaushi u  sUal  1  extend. 

1707.  Removal  of  uou-resident  ward's  property. 
171)8.  Proceedings  on  such  removal. 

1799.  Discharge  of  person  In  possession. 


§  1793.  When  a^person  liable  to  be  put  under  gnard- 
ianship,  according  to  tlie  provisions  of  this  chapter,  re- 
sides without  this  State  and  has  estate  tlierein,  any  friend 
of  such  person,  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to  the  Superior  Court - 
gf  any  coimty  in  which  there  is  any  estat-e  of  such  absent 
person,  for  the  appointment  of  a  guardian,  and  if,  after 
notice  given  to  all  interested,  in  such  manner  as  such 
court  orders  by  publication  or  otherwise,  and  a  full  hear- 
ing and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  be  appointed.    [In  effect  April 
15th,  1880.] 

Notices,  insafficient-^appolntment  nut  attackable  by  third  persons 
for,  i:)  Cal.  629. 

Foreign  guardian— aec.  1913. 

§  1794.  Every  guardian,  appointed  under  the  preced-. 
ing  section,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  the  estate  oi   tlie  ward  found - 
within  this  State,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  x^rescribed^ 
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^with  respoct  to  any  other  guardian  appointed  under  this 
chapter. 

§  1795.  Every  guardian  must  give  bond  to  the  ward, 
in  the  manner  and  with  the  like  conditions  as  hereinbe- 
fore provided  for  other  guardians,  except  that  the  provi- 
sions respecting  the  inventory,  the  disposal  of  the  estate 
«nd  effects,  and  tlie  account  to  be  rendered  by  the  guard- 
Ian,  mast  be  confined  to  such  estate  and  effects  as  come 
to  his  hands  in  this  State. 
.  Bondi  inventorf,  account,  etc.— 4ee.  17M. 


9  1796.  The  guardianship  which  is  fhrst  lawfully 
granted  of  any  piirson  residing  without  this  State  ex- 
tends to  all  the  estate  of  the  ward  within  this  State,  and 
excludes  the  jurisdiction  of  the  court  of  every  other 
county.    [In  effect  April  15th,  1880.] 

§  1797.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  is  entitled  to  property  in  tliis 
State,  which  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
thereuiK>n,  or  impairing  the  right  of  the  ward  tliereto, 
^uch  property  may  be  removed  to  the  State  or  foreign 
country  of  tlie  residence  of  the  ward,  upon  the  applica- 
tion of  the  guardian  to  the  Superior  Court  of  tlie  county 
in  which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  is  situated.    [In  effect  April  15th,  1880.] 

§  1798L  The  application  must  be  made  upon  ten  days' 
notice  to  the  resident  executor,  administrator,  or  guard- 
ian, if  there  be  such,  and  ui>on  such  application  the  non- 
resident guardian  must  produce  and  file  a  certificate, 
under  the  hand  of  the  olerk  and  seal  of  the  court,  from 
which  his  appointment  was  derived,  showing: 
.    1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  iias  entered  upon  xhe  discharge  of  his  duties; 

8.  That  he  is  entitled,  by  the  laws  of  tiio  State  of  his 
appointment,  to  l^e  possession  of  the  estate  of  tbe  ward: 
or,  must  produce  and  file  a  certificate,  under  the  hand  and 
seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country, 
attested  by  a  minister,  consul,  or  vice-consul  of  the 
United  States,  resident  in  such  country,  that,  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody 
of  the  estate  of  his  waid,  without  the  appointment  of  any 
court.  Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  court  must  make  an  order  grants 
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hi)f  to  ineb  gnatdUn  laava  to  take  and  fenloTe  tbe  prop- 
enr  of  bis  Irani  to  the  State  or  place  of  his  residence, 
nhlcb  Is  authority  to  liim  lo  nue  for  aod  receive  Ihe  some 
Id  bfa  own  name,  for  tbe  use  aad  bcneSt  of  bis  ward.  [In 
eCEect  April  16th,  1S80.J 

8  1799L  Such  order  Is  a  discharge  of  the  executor,  ad- 
mmlBtratOT,  local  goardian,  or  otbor  pwson  in  whose  pos- 
aesaioQ  tbe  property  may  be  at  the  lime  the  order  in  iiladt>, 
on  filing  with  tne  conrt  tbe  receipt  therefor  of  the  f mein^ 
guardian  of  each  alMBBt  ward.   [IneSeotAprill^Ui,  ISBO.] 
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LI  jTotpropeitTsoirt, 

U  maKWBppoIntal. 

Pi  I  Bad  flltj-uveu  nppir  to 

§1800.  UpoooninplaliitQiadeKilibiil^aiirgnartUHA, 

ward,  creditor,  or  other  person  fntcrenteit  in  tlio  estnle  or 
bavins  B.  prospective  interest  cLeroin  as  lieirorullierwiNe, 
BEainst  any  one  suspected  of  having  coin-eulml,  omlici- 
zled,  or  conveyed  iiwny  any  of  the  money,  jjoodB,  or  I'f- 
fects,  or  an  instniTncnt  in  writing  heionKlng  to  tiju  ward 
or  to  his  estate,  the  Bupctior  (Jourt,  or  a  indfju  thereof, 
may  cite  auoh  suspected  person  to  appear  liefont  Hui'h 
court,  and  may  Bxnmlno  nnd  proceed  mth  iilm  on  sucli 
chatgo  tn  tbe  manner  provided  In  this  Htle  with  reapect  *.o 
MrsoDB  Roapected  of  >ind  cliarged  with  concealing  or  em- 
bezzllniF  the  effects  of  a  decedent.  [In  effect  April  ISlh, 
ISSO.} 
IImb*IElnn»Bt— of  pnpcrtr  of  estkte,  hc  1418  d  m/, 
%  1801.  When  a  guardian,  appoi&ted  eitlier  hy  tlM 
testator  or  a  conrt,  becomes  iimane  or  otherwise  incapable 
of  discharging  his  trust  or  ansuitable  therefor,  or  has 
^TaBtedormismanagBdthe'eBtato,  or  failed  for  thirty  itnfs 
to  render  an  account  or  make  a  return,  tiie  Superior  Ooiirl 
may,  uponsat^notloe  tolbe  gnardtao  as  the  court  may 
require,  removo  him  and  compel  him  to  surrender  the  es- 
tate «f  the  wanl  to  the  person  found  to  be  lawfully  enti> 
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tied  thereto.  Every  gnacdiaa  may  ret^ga  when  it  appears 
proper  to  Allow  tlie  same;  and  upon  the  resigmition  or  re- 
moval  of  agaardiaa,  as  herein  proTided«  the  court  may 
appoint  fmother  in  the  place,  ol  toe  guardian  who  resigned 
or  was  removed.  [In  effect  April  15th,  1880.J 
Remoral  of  goairdlah— At ohamben^SS  CaL 443:  vrhdn  proper,  17  CaL 


.  §  180^  The  marriage  of  a  minor  ward  terminates  the 
guardianship  of  the  person  of  siich  war^,  hut  not  the 
estate;  and  the  guardian  of  dn  insane  or  other  person 
may  he  discharged  by  the  court,  when  it  appears,  on  the 
applioation  of  tna  wsud  or  otherwise,  that  toe  g^aardian- 
Bnip  is  no  longer  neeessary.    [In  effect  April  15th,  1880.] 

:  §,19^  The  oourt  m^y  require,a  new  bond  to  be  given 
f>y  a  guardian  whenever  such  court  deems  it  necessary, 
and  may  discharge  the  existing  sureties  from  further  lia- 
bility, after  due  notice  given  as  such  court  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom 
to  those  interested  in  the  estate.  [In  effect  April  15th» 
1880.] 

§  1804.  Every  bond  given  by  a  guardian  must  be  filed 
and  preserved  in  the  office  of  the  clerk  of  the  Superior 
Court  of  the  county,  and  in  case  of  a  breach  of  a  condi- 
tion thereof,  may  be  prosecuted  for  the  use  and  beneilt  of 
the  ward,  or  of  any  person  interested  in  the  estate.  [In 
effect  April  15th,  1880.] 

Salt  on  bond— party  beneflolally  Interested,  seo.  967  and  notes;  S2 
CaL  111. 

§  1805.  No  action  can  be  maintained  against  the  sure* 
ties  on  any  bond  given  by  a  guardian,  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal 
of  the  guardian;  but  if,  at  the  time  of  such  discharge,  the 

Serson  entitled  to  bring  such  action  is  under  any  legal 
isability  to  sue,  the  action  may  be  commenced  at  any 
time  within  tliree  years  after  such  disability  is  removed. 
Person  onder  legal  disability— extension  for,  36  CaL  651. 

§  1806.  No  action  for  the  recovery  of  any  estate  sold 
by  a  guardian  can  be  maintained  by  the  ward,  or  by  any 
person  claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardian- 
ship, or,  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  three  years  next  after  the  removal 
thereof. 

Cona  Cnr.  Paoa— 49, 
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§  1807.  Tbe  court,  in  its  disoretion,  whenever  neces- 
sary, may  appoint  more  than  one  g^iarcUan  of  any  person 
subject  to  ffoardianshlp,  who  must  give  bond  and  be  gov« 
emed  and  liable  in  all  respects  as  a  sole  goardian. 

§  1808.  Any  order  appointing  a  guardian,  must  be 
entered  as  and  become  a  decree  of  the  court.  The  proYl- 
sions  of  this  title  relative  to  the  estates  of  decedents,  so 
far  as  they  relate  to  the  practice  in  the  Superior  Ck>nrt, 
apply  to  proceedings  under  this  chapter.  [In  effect  April 
15th,  1880.] 

§  1809.  The  proyisioiiB  of  section  ten  hundred  and 
fifty-seven  are  hereby  declared  to  apply  to  guardians  ap- 
pointed by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  goaraians,  and  to  the  sureties  on  sucb 
bonds. 


s 


§  1811.    A  auurLed  woman  may  become  a  sole  trader 

l;  the  judgmeDt  oF  the  Superior  Conrt  of  the  county  In 
which  Bhe  has  resided  for  six  months  next  precedUiit  tlia 
application.    Lin  eflect  Feb.  2(>th,  1381.] 

Gole  iradfti'  lav-ilTlct  conttracUaD,  U  C>L  2S9. 

Oaniit/  Oonn— MS  SurmsBDED  ConxTi.  kc.  Tin. 
§  181Z  A  person  IntendinK  to  make  applkation  to 
tiecomo  a  sole  trader  must  piiblisli  notice  of  Buch  Inten- 
tion in  a  newspaper  puUlishcd  In  the  county,  or,  U  none, 
then  in  a  newspaper  published  in  an  adjoining  £00017, 
once  a  weelc  for  four  successive  weelcs.  The  notice  must 
specify  the  dny  upon  wiilch  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  and  the  name  of  liei  husband.  Iln  effect  Feb. 
ibth,  ISSl.] 

FanT  ■nncvMlTg  wggtt— 13  CsL  M 

Tnm-aballUoD  at  l«niu.  mo.  Tin. 

S  1813.  Ten  days  piior  to  tbe  day  named  In  tbe  noUtw, 
tbe  applicant  must  file  a  TeitQed  petition  settii^  forth : 

1.  Tbnt  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  herself,  or  herself  and  others  de- 
pendent upon  her.  glvini;  their  names  and  relation; 

2.  Tlie  fact  of  insufflcleut  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 
oanses  for  a  divorce,  with  tbe  reason  why  a  divorce  is  not 
•ought;  and 


IS  from  which  it  Is  derived. 
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§  1814.  The  applicant  may  invest  in  the  business  pro- 
posed to  be  conducted,  a  sum  derived  from  the  communitj 
property  or  of  the  separate  property  of  the  husband,  not 
exceeding  five  hundred  dollars.  . 

§  1815.  Any  creditor  of  the  husbatid  may  oppose  the 
application,  by  filing  in  the  court  (prior  to  the  day  named 
in  the  notice)  a  written  opposition  verified,  containing 
either: 

1.  A  specific  denial  of  the  truth  of  any  material  allega- 
tion of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or  .  .  \ 

3.  That  the  application  is  made  to  prevent,  or  will  pre- 
vent him  from  collecting  his  debt. 

SuBDmsioir  2.  Dofraitdlng  the  oppo&ttit^^  CaL  20:  woa  »ee  a 

Cal.  lOA. 

§  1816.  On  the  day  named  in  the  notice,  tht  on  suc^ 
other  day  to  which  the  hearing  may  be  postpotied  by  tb6 
court,  the  applicant  must  make  proof  of  publication  of 
the  notice  hereinbefore  required,  and  the  issues  of  fact 
joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  i«Miu6s 
are  joined,  the  court  must  hear  the  proofs  of  the  applicant 
and  find  tue  facts  in  accordance  therewith. 

§  1817.  If  the  facts  found  sustain  the  petition,  tho 
court  ntust  render  judgment  authorizing  the  applicant  to 
carry  on  in  her  own  name  and  on  her  own  account  the 
business  specified  in  the  notice  and  petition. 

§  1818L  The  sole  trader  must  make  and  file  with  th^ 
clerk  of  the  court  an  affidavit,  in  the  following  form: 

I,  A.  B.,  do,  in  the  presence  of  Almighty  0<kI,  soleomly 
swear  that  this  appncatiou  was  made  in  good  faith,  for 
the  purpose  of  enabling  me  to  support  myself,  (and  any 
dependent,  such  as  Imsband,  parent,  sister,  ehild,  or  the 
like,  naming  them,  if  any)  ana  not  with  any  view  to  de- 
fraud, delay,  or  hinder  any  creditor  or  creditors  of  my 
husband;  and  that  of  tlie  moneys  so  to  be  used  by  me  in 
business,  not  more  than  five  hundred  dollars  have  comd 
either  directly  or  indirectly  from  my  husband.  So  help 
me  God. 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

Decree  and  oath— of  sole  trader,  though  intonaal,  admissible,  4t 
Cal.m. 


\ 
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§  1819.  When  the  Judgment  is  made  and  entered,  and 
a  copy  thereof,  with  the  affidavit  provided  for  in  section 
one  thousand  eight  hundred  and  eighteen,  duly  recorded, 
the  person  therein  named  is  entitled  to  carry  on  the  busi^ 
ness  specified,  in  her  own  name,  and  the  property,  rev« 
enues,  money,  and  credits  so  by  her  invested,  and  the 
profits  thereof,  belons  exclusively  to  her,  and  are  not 
liable  for  any  debts  of  her  husband,  and  she,  thereafter, 
has  all  the  privileges  of,  and  is  liable  to  all  legal  pro- 
cesses provided  for  debtors  and  creditors,  and  may 
sue  and  be  sued  alone  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall  not  be  at 
liberty  to  carry  on  said  business  in  any  ot^er  county  than 
that  named  in  the  notice  provided  for  in  section  one  tliou- 
sand  eight  hundred  and  twelve,  until  she  has  recorded  in 
such  other  county  a  copy  of  said  judgment  and  alUdavit. 
[In  effect  March  16th,  1876.1  ^    .  .     . 

Oanj  on  tlM  tmtineu  specified-^bvisbaiid's  eoimectlon,7  CaL  455; 
89OaL064. 

8ve  and  be  ined  alono  OQC.  S7Qs  6  CaL  497:  17  CaL  119;  22  Cal.  822; 
tl  CaU  104;  99  CaL  287. 

§  1820.  A  married  woman  who  is  adjudged  a  sole 
trader  is  responsible  and  liable  for  the  maintenance  of 
her  minor  children. 

§  1821.  The  husband  of  a  sole  trader  Is  not  liable  for 
any  debts  contracted  by  her  in  the  course  of  her  sole 
ttaaer's  business,  unless  contracted  upon  his  written  con- 
Bent. 

'^       TITLB  Xm 
OF  PROCXSBDINGS  IN  INBOLVSNCT. 

1 1822.  Statutes  in  relation  to,  continued  in  force. 

§  1822.  Nothing  in  this  Code  affects  any  of  the  provi- 
sions of  *'an  act  for  the  relief  of  insolvent  debtors  and 
protection  of  creditors,"  approved  £Iay  4th,  1853,  or  of 
the  acts  amendatory  thereof,  approved  respectively  March 
12th,  1858,  April  27th,  1860,  and  April  27th,  1863;  but  such 
acts  are  recognized  as  continuing  in  force  notwithstand« 
Ixig  the  provisions  of  this  Code. 

Ineolvont  Act  of  1880— Stats.  1880,  p.  818. 

Insolvencj  decisions— 3  Cal.  107;  3  Gal.  47;  5  CaL  195;  6  CaL  287. 600; 
7  Cal.  89, 428:  8  Cal. 44;  9  Cat. 45, 162:  10  Cal. 41. 269, 418, 483:  14  CaL  47, 
173.490;  17  Cal.  618:  19  Cal.  691:  22  Cal.  38;  29  Cal.  415;  31  Cal.  167,201. 
128:  32  CaL  406;  33  Cal.  630;  84  Cal.  24. 92. 391 ;  36  CaL  24;  37ChL20.'):  89 
Car.  137 :  40  CaL 42i;  41  CaL  123. 566;  48  Cal. 201 1  Baudy  v.  Ransome.  Jan. 
19th,  1880. 4  Pac.  C.  L.  J.  537:  Cal.  F.  Co.  v.  Halsey,  March  15tb.  l&so.  6 
Pac.  0.  L.  J.  125;  Wilson  v.  His  Creditors.  July  6th,  1880, 6  Pac.  C.  L.  J. 
«g:  Boedfleia  v.  Bead,  July  20th,  1880;  Creditors  «.  Huston,  July  21st, 
1890. 


PART  IV. 
OF  EVJLDENCB. 

General  Definitionb.    §§  1823*1839. 
TnxB  L    Of  General  Principles.    §§  184^1870. 

n.    Kinds  and  Degrees  of  Evidexcb.  §§  1875-1978. 
m.    Production  of  Evidencb.    §§  1961-2054. 
rV.    EFFfecT  OF  Evidence.    §  2061. 
y.    BiQHTS  AND  Duties  OF  Witnesses.  §§  2064^-2070. 
YI.    Evidence  in  Particular  Oases,  and  GENZBAif 
Provisions.   §§2074-2103. 

£570] 
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OF  SVIDENCZL 
GEKEBAL  DEFINITIONS  AND  DIVISIONa 

;  1823.  Definition  of  oTldeneo. 
'    1824.  Definition  of  proof. 
1825.  Definition  of  law  of  evidence. 
1^  The  degree  of  certainty  required  to  eftablUh  fteti. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified* 
I  1829.   Primary  evidence  defined. 

!   1830.   Secondary  evidence  defined. 
!   1831.   Direct  evidence  defined. 
!   1832.  Indirect  evidence  defined. 
I  1833.   Prima  facie  evidence  defined* 
!  18S4.  Partial  evidence  defined. 

183S.  Satisfactory  evidence  defined. 

1896.  Indispensable  evidence  defined. 

1837.  Ck>nciusive  evidence  defined. 
[  1838.  Camulative  evidence  defined. 

1819.  Corroborative  evidence  defined. 


! 


f 

§  1823.  Judicial  evidence  is  the  means,  sanctioned  br 
law,  of  ascertaining  in  a  judicial  proceeding  the  trutn 
respecting  a  question  of  fact. 

Bvidence-:law  of » sec.  1825:  kinds  of,  sec.  1827:  degrees  of,  sec.  1828  ef 
9eq.:  relevancy  of ,  sees.  1868,1870:  production  of ,  see  sec.  1826,  subd.  I» 
note :  value  and  effect  of,  see  sec  1825,  subd.  5,  note. 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 

xnent  of  a  fact  by  evidence. 

Definition  of  term— 31  CaL  201. 

Proof— degree  required,  sec.  1826:  order  of,  sees.  607, 2012:  extent  of, 
tecs.  1867. 1W9:  limits  of.  sees.  1868, 1870:  burden  of,  sees.  18e9n,  1961 1 
method  of  making,  81  Gal.  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  gcmeral  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
pioof; 

2.  For  .declaring  the  presumptions  of  law,  both  those 
which  are  disputsu[>le  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence: 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain  cases,  the  value  and  effect 
of  evidence. 

SuBDrvisiov  1.  Rroof  nnneoessarf— when,  see  see.  1827,  subd.  1| 
note. 


BUBDi Yisiov  3.  Amnunptions-MCB.  19SB,  1961-196S  and  notes. 

SUBDITISIOK  8.  Prodnction  of  evidence— sees.  1961-2^. 

BVBDXTiBioir  4.  Bjcclnaion  of  eTidenoe— sees.  1887, 1868. 

SlTBDiyisiov  S.  Valae  and  efibct  of  evidenoe— sec  2061;  also  see 
aecl838e<  teq. 

§  1826.  The  latr  does  not  require  demonstration;  that 
Is,  such  a  degree  of  proof  as,  excluding  possibility    of 
error,  produces  absolute  certainty,  because  such  proof   is 
rarely  possible.    Moral  certainty  only  is  required,  or  that 
de^ee  of  proof  which  produces  conyiction  in  an  unprej- 
udiced mind. 

Froot—aec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

8.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

BUBDmsiov  1.  Knowledge  of  the  conft-Hiec.  W9  and  notes. 

BUBDrTisiov  2.  Witnesaea-eecs.  1878-1884. 

SUBDnnsiov  S.  Writinga— sees.  18^-1951. 

SUBDivisiov  4.  Other  material  objecta— eec.  1954. 

§  X828.  There  are  several  degrees  of  evidence: 
'   1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Priffut  facie,  partiair  satisfactory.  Indispensable,  and 
conclusive,    [in  effect  July  1st,  1874.J 


whi 


^  1829.  Priipary  evidence  is  that  kind  of  evidence 
._ich,  under  every  possible .  circumstance,  affords  tlie 
greatest  certainty  of  the  fact'iu  question.  Thus,  a  vrjii- 
ten  instrument  is  itself  the  best  possible  evidence  of  its 
existence,  and  <)ontents..  ..[Xn  effect  July  1st,  1874.1 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
piiniary.  Thus»  a  copy,  of  «n  instrument,  or  oral  evidence 
'Ol  its  conteots^  is  secondary:  evidence  of  tba  instrument 
and  contents.    [In  effect  July  1st,  1874.] 

Seoondarr  eiddencfrv^thatcon^oTaiuiaaatboiiaed  by  corporation. 
ft2Cal.l92. 
Qontents  of  a  WAtin9*^vldeao0of,8ec.  1856. 

§  1831.  Direct  evidence  is  that  which  proves  the  faet 
in  dispute  directly,  without  an  Inference  or  presumption, 
jaod  :^ic1i  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  evidence  is  that  whiob  tends  to  estab* 
lisn  the  fact  in  dispute  by  proving  another,  and  which, 
lilioaKh  true,  does  not  of  itself  conclasively  establish  that 
fact,  but  which  affords  an  inference  or  presamption  of  its 
existence.  For  example:  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
fronr  which  the  fact  in  dispute  is  inl^ix^d. 

Indirect  eTidenoe— sees.  1957-1969. 

§  1833.  Prima /acie  evidence  is  that  which  sn^cesfor 
the  proof  of  a  particular  fact,  until  contradicted  ah4  over^ 
come  by  other  evidence.  For  example:  the certlftoate  of 
a  recording  officer  i^primafaQie  evidence  of  a  record,  buf 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
Buch  record.    [In  effect  July  Ist,  1874.] 

Prima  fkde  eiddenpe— aeaA  of  corporatlcni  m^  92  dL  tSL 

Dispntable  pr«nanption-«e&  1968r 

f;  18341,.  Partial  evidence  is  that  which  goes  to  estaldlsh 
etached  fact,  in  a  series  tending  to  the  faot  in  dispute.: 
It  may  be  received,  subject  to  be  rejected  $&  incompetent; 
unless  connected  with  the  fact  in  dispute  by  prdot  of 
other  facts.  For  example:  on  an  issue^  of  title  to  real 
property,  evidence  of  the  continued  possession  of  Air  re* 
mote  occupant  is  partial,  for  it  is  of  ^  d^taohe^  fact» 
which  may  or  may  not  be  afterward  connected  with  the' 
fact  in  dispute. 
Oonnecfdd  with  tlid  fitot'in  diiptitb--eee.ld(S8* 

§  1835.  That  evidence  is  deemdd  satisfactoi^  which! 
ordinarily  produces  moral  certainty  or  conviction  in  aa 
unprejudiced  mind.  Such  evidence  alone  will  justify  a: 
verdict,  Evidence  less 'than  this  is  denominated  slight 
evidence. 

SatisfactorjT  evldott66^M»  jmHsiiT  VcrrdM,  8M.  SCVI,  sahdl  S^  '  '         ' 

§  1836.  Indispensable  evidence  is  that  without  w^hich 
a  particular  fact  cannot  be  {)roved. 
Indispensable  evidence-Hiecs.  1967-1974.     '  • 

S 1837.  Conclusive  or  unanswerable  Evidence  Is'^t^t 
which  the  law  does  not  permit  to  be  oontradicted.  ';FoV 
example:  the  record  of  a  court  of  competent  jatisdidtiou' 
cannot  be  contradicted  by  the  parties  to  ft. 

Oonclasive  eyidence— 6008.1908,1963, 1978.  < 

§  1838.  Cumulative  evidence  is  additional  evfdeude  ^f 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  Is  additional'  bvif^Diicfli 
of  a  different  character,  to  the  same  point.        '  >' 


TITLB  I. 
OF  THE   OBHBHAIi  FRXHCIPLBS    OF    mrX- 


J  1845.  A  wltnesB  can  testify  of  thoae  facts  onlT 
irtlioli  he  knotra  of  hia  own  knowledge;  tljat  Is,  wtiica 
ore  derived  from  his  owa  perceptions,  except  in  those  few 
express  cases  ia  which  bis  opioions  or  inferences,  or  tlis 
declarations  of  others,  are  admisaible. 


l>7lS  43XMBBAL  FBIKCIPIJES.  ^  1847-50 

presence  and  subject  to  the  examination  of  all  the  parties^ 
if  they  choose  to  attend  and  examine. 

HT'itneBS— defined,  sec.  1878. 

'Witaesses— competency  of,  sec.  1879  et  tet* 

Oatli  or  affirmation'-admlnistratlon  of,  sees.  200S->2097* 

Sxamination  of  witnesses— sees.  2042-2054. 

§  X847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  mav  be  repelled  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  bis  testi- 
mony, or  by  evidence  affecting  his  character  for  truth, 
bonesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  the  jury  are  the  exclusive  judges  of  his 
credibility. 

'Witneas-eeo.  1878  et  teq. 

Fresmned  to  speak  the  troth— see.  1963,  sabd.  Ix  e?ldence  of  gwMt 
character,  sec.  20d3. 

Ftesnmption  repelled— manner  of  testifying,  sec.  2061,  subd.  2 :  cbar> 
acter  of  testimony,  sec.  2061.  subd.  3:  Impeaching  credit, sees.  2049,2051, 
2052:  motives,  hostili^,  52  CaL  380:  contradictory  evlaence,  sec  2049b 
2051. 

Jury  exclusive  judges  of  credibility— see.  206L 

§  1848.  The  rights  of  a  party  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another.  [In  effect 
July  1st,  1874.  J 

Fartioular  relation— requisite,  2  Gal.  145:  wife,  where  marriage  in 
Issue,  9  CaL  BSKt:  husband,  crime  of,  not  imputed  to  wife,  49  CaL  637: 
partner,  agent,  etc.  sec  1870,  subd.  5:  parties  to  fraud,  20  CaL  598:  ofiO* 
cers  and  master  of  vessel,  33  CaL  61 :  attorney,  47  Cal.  249. 

Declaration,  etc.,  of  another— when  admissible,  sees.  1849-185S. 

§  1849.  Where,  however,  one  derives  title  to  real  prop- 
er^ from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonttruotion  of  section— 60  CaL  478. 

Declarations  of  predecessor— admissible,  12  CaL  163;  SO  CAL  430;  SS 
Cal.  466;  38  CaL  51 ;  42  Cal.  298 :  relating  to  the  real  property,  50  CaL  478 : 
while  holdUig  the  title,  2  CaL  146:  if  CaL  496;  25XJi^202;  88  CaL  278: 
affainst  the  former,  23  CaL  347;  49  Cal.  294;  52  Cal.  848:  estoppel  by,  5 
Cal.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
**  fraud,"  under  Bes  Qbstjh,  see.  1860». 

§  185(X  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  ixf 
emission  is  evidence,  as  part  of  the  transaction. 


.  S  18S2.  Tbe  declarotlon,  Act,  or  omlasion  of  a  member 
ot  a{ami]?,whoisadeoedei)t,  orontoftLs  jurladlctioD,  is 
bUo  odmlBsible  as  oyiilence  ot  common  Teputation,  in 
coaea  where,  on  queBtions  of  pedigree,  Bncb  reputotion  is 

admissible. 

,  nbd.li. 

§  1S93.  Tbe  dealnratioa,  ool,  or  omission  of  a  dece> 
qent,  lutTiitg  luffioient  knowledfn  of  tbe  labject,  agtiliin 
Qis  pecuuiatT  Interest,  Is  olao  admigBlble.as  BVideuee  to 
tbat  extent  agaLust  bis  succesnor  in  interest. 

toi4i>Cal.UliMCBl.U0(<lfCil.3U:  enuinuitlfitlurwrJUiig^tse. 

§  1854.  When  part  of  an  act,  decIorBtion,  convema- 
tion,  or  writing  is  (given  in  evidenca  by  one  party,  tha 
wboLa  on  the  aarae  subjooi  may  be  iiiqulretl  Into  bjt  the 
(itber;  nhen  a  letter  ia  read,  the  anSrrsr  ma;  be  giveni 
and  wben  a  detached  act,  declaration,  conveiBation,  or 
writing  Is  given  in  evidence,  apy  other  act,,  declaration, 
conversation,  or  writing,  wbicU  is  necessary  to  make  it 
Underatood,  may  also  be  given  in  evidence. 

~  iTt,  admitttog  mora— aecUon  qjpllcable,  l  CiL  lUi  S  CiL  la;  • 
iniUCipIIilSCsLlM;  l3CBLa>(»CaLia:»CsL<n,G<U 
>].slSiHatI.liBi»W!eloa  lii>Bp11aiUle.)l>Ckl.E3,u;:nCaLii»: 
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1.  Where  the  ordinal  has  been  lost  or  destroyed;  ini 
'whichcase  proof  ox  the  loss  or  destruction  must  first  be* 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pro-- 

■duce  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  int 
the  custody  of  a  public  officer; 

4.  Wben  the  original  has  been  recorded,  and  a  certified 
copy. of  the  record  is  made  evidence  by  this  Code  or  other  - 
statute: 

5.  When  the  original  oonslsts  of  numerous  accounts  or- 
other  documentSa  which  cannot  be  examined  in  court- 
"Without  great  loss  of  time,  and  the  evidence  sought  fromi 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  tt'iglnal  or  of  the  record  must  be  produced: 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents,  fin  effect  July  lst» 
1874.] 

Nataiw  of  provition— trCal.  490$  10  CaL  120. 

Oontents  of  uniting  •>  showing  pennlssiUe,  sees.  1997,  1900;  0  CaL 
467;  0CaU599;  13Cal.84;  43GaL  1&$  49CaL264;  SOCal.SSS. 

SuBorvisioir  L  Origiaal  lost  or  destroyed— proof  requisite,  0  CaL 
J89;  9  Cal.  430:  15  CsA,  183;  1!^  CaL  640:  dillflfent  search  tmSuccessfuL  < 
Cal.S02,617:  6Cal.4()0;  12 CaL  104;  15CaL<»,372:  18Cal.l03;  19 CaL 693: 
S3  CaL  699;  23  Cal.  665;  80  Cal.  360;  33  CaL  320:  49  Cal.  653.  671;  beyond 
control,  8  Cal.  49;  18  Cal.  638:  19  Cal.  04:  27  Cal.  64:  secondary  eviuenoo 
admitted.  8  Pal.  49;  12  CaL  II;  17  Cal.  669:  22  CaL  60;  26  CaL  270;  61C2feL 
196:  recorder's  book  as  evidence,  17  CaL  43. 

SxTBmvisioir  2.  Original  In  posseSSioa  of  opponent— notice  to 
prodnce*  sees.  1938, 1939:  12  CaL  403:  16  CaL  63:  secondary  evidence  ad- 
mitted, 9  Cal.  693;  12  CaL  403;  38  CaL  684:  denial  of  existence  need  not 
be  proved,  sec.  1860. .      .         ,     .  . 

SUBDivisioir  3.  Pnbiio  records— 7  CaL  110,  238;  12  CaL  20;  18  CaL 
179:  public  writings  generally,  sees.  1802-1926. 

SuBDivisiov  4.  Original  on  record— certlfled  copy  admlssible 
when.3CaL437:  6CaL488,  679;  13  CaL 306;  13  CaL  638;  26  CaL  122;  37 
Cal.  60, 238;  38  CaL  216, 442. 

B  1856.  When  the  termis  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives,  or  successors 
.in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  tho  contents  of  the  writing,  except  in  the  fol- 

.lowine  cases: 

.    1.  W  here  a  mistalce  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 
2.  Where  the  validity  of  tlie  agreement  is  the  fact  in  dis* 
CODB  CiV.  Fboo.— 4il>. 
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pQto.  Bat  ttiia  section  does  not  exclade  other  etidence  01 
the  ciicumstances  nndcr  wMcli  the  agreement  was  made, 
or  to  whlcti  It  relates,  as  dellned  In  seciion  HiKbteea  liund- 
red  and  Blitj,  or  to  explain  an  cxtriaeio  ambiguity,  or  to 
establish  illegality  or  fraud.  Tbs  term  agreoment  lU' 
eludes  deeds  and  wills,  as  well  aa  eontraols  betweea  par- 


§  1897.  The  language  of  a  witting  Is  to  Im  Interpreted 
according  to  Uie  meaning  it  beats  in  the  place  of  its  exe- 
cution, wUeoB  the  parties  liave  reference  to  a  different 

bitapratallan  ot  ocuitraat— [u  Icei,  GItU  Code,  sec.  Uit. 

9  18S8>  In  tbe  cooatntctlon  of  a  statute  or  instmment, 
the  office  of  the  Judge  Is  simply  to  ascertain  and  declare 
what  Is  In  terms  or  in  substance  contained  therein,  not  t« 
insert  what  has  been  omitted,  or  to  omit  what  baa  been 
inserted;  and  where  there  are  severst  prnvisloun  or  par- 
tionlars,  snch  a  construction  is,  if  possible,  to  be  adopted 
aa  will  gi.v»  effect  to  all. 

Oantmotion-anMrallir.  see.  IBN  ana  not«»!  declsrlngwhat  )■  wrlt- 
ten.M  CaLMid*lnsclIecCtoit1t.c.IrllCa<Ie,M(9.1B7l.U4l:  1  Cal. 

8  1859L  In  a  constnictioii  of  a  statute,  the  Intention 
of  the  Legislature,  and  in  the  construction  of  the  Instm- 
ment, the  intention  of  the  parties,  is  to  be  pursued  if 
posstble;  and  when  a  geneial  and  portloular  provision  am 
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faicofuliitent,  tbe  Utter  li  pnniiiionnt  to  ths  tomet.  So  » 
particular  Inieut  will  control  a  gecuial  one,  tbst  la  Incon* 
(dateat  witb  It. 


UHKARMi  TnnjOiFUES, 


( 


S  IS6O1  Fortbepinpetcoustructiouol  an  instrDiiK«t, 

tlie  clrcnmBtancea  under  whicb  it  was  made,  inoliidii^lb« 
situation  of  ttio  subject  of  tha  instniment,  anil  of  tha  piiry 
ties  to  it,  may  also  be  aliown,  so  tlisttlie  judRabapIacra 
in  t lie  position  of  those  wliose  lanKuage  he  ia  to  inteiptiit. 

SuTTOimiilDg  clrcnmstancss-msy  be  Bbown,  Clrll  Code,  we.  II  IT; 
I0Cal.EJ,W);T2Cai.  H9;  13Cal.  116:  ISCaJ-lJl;  HCal.  IMiMCaL  W); 

-crldi-ncD.  II  Cal.  IM;  11  Cal.Sli  «j  Cai.f)7^  !3Csl.»9i«2  Cat.  11;  la 
CitLKn:  umsn.  Bee- IHTO,  Hubr).  ii:  rtescrlntlTa  put  ol  eonTerUce,  snn. 
J^Ti  MCiUnu.BM)  HCal.SW;  MCat-wi. 

nrcsnmed  to  bavt 

.     , .  al  acceptation,  bu» 

eyiUenceia  nevertheless  ad  mi  saible  that  they  have  a  loc^ 
tecbnicnl,  or  otherwiBOrecuiiacnigQllicationjnnd  werest 
used  and  understood  in  the  particular  instance,  In  nrliioh 
oasa  the  a^^ement  must  be  construed  accordingly. 

Peculiar  Blcnlflcstlan  of  tomia— nuiy  bo  bIiowii,U  CiL23;  M  Ck'i 
tZIiMCsLlif:  compueClvU  Code.ieca.lMt.ieu. 

g  18S2.  When  an  Instnunent  consists  partly  of  w^itto^ 
wordi  and  partly  of  a  printed  form,  aCtl  the  two  are  i>* 
consistent,  the  former  controls  the  latter. 

Oompara— CItU  Code,  sen.  lui. 

§  18G3.  "When  the  cbaractera  in  which  (m  luBtnunent 
is  wriuon  are  dIfScnIt  to  be  deciphered,  or  the  language  of 
the  instmnient  ia  not  understood  by  the  rcurt,  tha  evi- 
dcnca  of  persons  skilled  In  deciphenng  the  cbaracteis,  or 
who  understand  the  language,  is  admiasibta  to  decUra  ths 
oliaiaotera  or  the  meaning  of  the  language. 

8s«— aeo.  ISIO.  nibds.  9, 10,  auanotei. 

S  1864.  When  the  terms  of  an  agreement  have  been 
Intended  in  a  different  sense  hy  the  different  ])arties  to  it, 
that  sense  In  to  prevail  u^ainst  either  party  in  which  lia 
Bupposed  the  other  understood  it,  and  when  different  con- 
ItmctionB  of  n  proviaion  are  otharwiae  eqtially  proper. 
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tuoat  is  to  "b^  taken  'v^hich  is  most  favorable  to  the  party  in 
inrhose  favor  the  provision  was  made. 
Oompare— Citil  Code,  sees.  1649, 1654. 

§  1865.  A  Written  noti(ie,  as  well  ias  every  other  writ* 
ingt  is  to  be  cocistrued  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
mnst  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  looks  tor  payment  to  the  person  to 
whom  the  notice  is  given. 

Ordinary  aooepfation-^see  sec.  1861:  compare  CItU  Code,  sec.  1644: 
notice  of  dishonor.  Civil  Code,  sec.  3143;  4  CaL  217;  8  Cal.  626;  14  CaL 
160;  24  CaL  379. 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
Tight  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 

Mateoiai  allegation— defined,  sec.  463:  In  complaint,  see  Ooda, 
Pleading,  sec.  4J6ft;  43  CaL  439 :  not  controverted,  sec.  462. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  tire  material  allegations,  and  be  relevant  to  the  question 
in  disputq.  Collateral  .questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  A  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  question  in  dispute,  and  is  es^ 
sential  to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

Obrtespotidetice  between  eridence  and  allegations— 28  Cal.  67 : 
variance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  58 

CaL  697. 

Relevant  evidencer-requjiied,  4  CaU  229i  21  CaL  23:  27  CaL  422;  80 
CaL  252;  43  CaL  434,  M5;  Sniitli  v.  East  Branch  M.  Co.,  Veh.l'ith,  1880,4 
Pac.  V.L.J.  5(52 :  admissible  evidence  under  reqnii*ement,sec.  1870  and 
notes :  objection  or  excfeptlon  to  evidence,  sec.  646». 

Collateral  fact-^onnectlog.  see.  iStO  and  notes;  61  CaL  75;  Bancroft 
«.  Heriughi,  Feb.  4tli,  1880,4  JPac.  C.  L.  J.  536:  entirely  irrelevant,  48 
CaL 374:  62  CaL  325, 605;  53  CaL  735:  credibility  of  witness,  sees.  1847 
and  IbtO,  subd.  16. 

§  1369.  Each  party  must  prove  his  owh  affirmative  al- 
ienations. Evidence  need  not  be  given  in  support  of  a  ne^- 
«t7ve  alle^tion,  eitcept  when  such  negative  allegation  is 
an  CHsential  part  of  the  statement  of  the  right  or  title  on 
which  the  cause  of  action  or  defense  is  fonnded,  nor  even 
in  saeh  case  when  the  allegation  is  a  denial  of  the  existenod 


SISTO 

of  ft  doowDent,  tlie  custodj  of  which  belongs  to  the  <q»- 

posite  ^itty. 

AffinniUr*  aUafaUoiu— admitted  ticM  need  ncft  Ira  proved,  !SCU. 

l»l:30CBl.ei^^lCal.  llliiMt>l.  i.i;  DaiiKhertj  v.  HHtrtaou,  li^unb 
eth,lSM,arM.C,I..J.BI:  BnbaiL9alDnDaiiJesdiiin,EiCal.B9:  partJco- 
lar BlIegitlDDS to le proven,  BlCa].  218:  MCal.  mi  uCaL  113;  Urlmi. 
Barney,  J>uie  wm.  laeo,  ft  toe.  c.  L.  J.  tsu. 
HegatlTB  aUoEaUan-HHung  gvldBuite  mqnlriHl,  X  Ctl,  SLI  i  denial*, 

8UFFI0IBIT0T  OF  SVIDBiraB  IW  TARIOCTS  OASBS. 


§  1870.  In  conformity  with  tbe  pTecedint;  ptoviaiotm, 

•vidence  may  be  girea  upoa  a  teial  of  the  following 

1.  The  preclae  fact  In  diHputa : 

2.  The  act,  declaiation,  or  omluioa  of  a  party,  as  erl- 
dence  agalost  such  party; 

3.  An  act  or  declaration  of  another,  In  the  presence 
and  within  the  obBerratiou  of  a  pany,  and  bis  conduct  in 
relation  thereto ; 

i.  The  act  or  declaration,  verbal  or  written,  of  a  do- 
eeaBed  person  In  respect  to  the  relationship,  birtli,  jaar- 
rlage,  or  death  of  any  penion  relSited  by  blood  or  map- 
liftge  to  snch  deceased  person;  the  ar*  —=•••'■•'-•■• »  - 


deceased  person  dona  or  made  agniust  his  loCerest 
'lect  to  his  real  property;  and  also  in  criminal  at 
le  act  OT  declaration  of  a  dying  person,  made  uad< 


real  property;  and  also  in  criminal  actions, 
.  ._  eciaration  of  a  dying  person,  made  under  a 
of  impending  death,  respecting  IJie  cause  of  his 

rtnersbip  or  afcency,  tho  act  or  deo- 
ir  agent  of  the  party,  withiu  Um 
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cscope  of  the  jtartnefrabip  or  agencv,  and  dnrinff  its  exist- 
ence. The  same  rule  applies  to  the  act  or  declaration  of 
A  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
»  conspirator  egaiust  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty;   • 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
Detween  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respectins  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
thO  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ao- 
quaintance  respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given ; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  jfeneral  interest  more 
than  thirty  years  old,  and  in  cases  ot  pedigree  and  bound- 
ary J 

12.  usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi* 
dence  of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writii^,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Beievant  evidence  reqiiired^HMC.  1868  and  notes. 

RELEVANT  EVIDENOE. 

SolMt  1,  Breciae  foot— In  dlspnte,  kinds  of  evidence,  see.  1827  and 
notes.  Snbd.  2,  Admlsaiona-itccoimt  by,  13  Cal.  427;  18  Cal.  634;  84 
Gal.  180:  60  CaL  438:  acquiescence,  by,  see  note  to  sabd.  3,  infrai  13  Cal. 
427;  22Cal.232;  60Cal.4OT:  acknowledgment. by, 22 Cal. 665:  assessment, 
by, 86  Gal.684:.compromiae,not  by  offer  to,  see.  2078:  conn8el,by,« 


a  m  wAxrtam.iR  oassb. 

AMOonl— 13  Cal.  Afli  H  Cal.  W.  Amendgd  eomplalat— si  C«L  ZO. 
Ajuwer— IS  Cal.  87.  IBSi  ta  C»!.  l:i.  OnoiraM— conilltloiw,  pcrfonn- 
•oca  of.  WUUama  T.  Hartford  Fire  Ici.  Co.,  Uucb  mtuUW.  t.hac  a 


laee-»ctloDtOT.!1Cal.M);»CaL»K:<3Cal.trai«CiL296;  4$  CsL 


TTFLB  n. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.  Knowledge  of  the  court,  $  1875. 

n.  Witnesses,  §§  1878-1884. 

nL  Writings,  §f  1887-1951. 

IV.  Material  objects  presented  to  tbe  senses,  othor 
than  writings,  §  1954. 

Y.  Indirect  evidence,  §§  1957-1963. 

VL  Indispensable  evidence,  §§  1967-1974. 

Vn.  Oonclusive  and  unanswerable  evidence,  §  1978. 

[586] 


XNO^fLBDGS  OF  THB  00X7RT.  §  1875 


CHAPTBB  I. 
KNOWIiBDaB  OF  THB  COX7RT. 

S  1875.  Cwtalii  facts  of  general  notoriety  assumed  to  be  trne,  Sped- 
Itcatloa  of  sach  facts. 

§  1875.  Coozts  take  jadicial  notice  of  the  following 
facts: 

1.  The  tnie  siffniflcation  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  estaollBhed  by  law; 

3.  Public  and  private  official  acts  of  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this  State  and  oi  the 
United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in 
the  legislative,  executive,  and  judicial  departments  of  this 
Btate  and  of  the  United  States; 

6.  Tlie  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  <n 
tlie  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ax^ 
propriate  books  or  documents  of  reference. 

JX7DI0IAL  NOTIOB. 

Snbd.  I,  Meaning  of  English  words  and  phrases,  etc— 41  GaL  477; 
19  Cal.  696;  51  CaL  429.  Subd.  2,  Established  by  law-whatever  Is, 
Stitates,  SO  Cal.  253:  District  Courts,  befora  amdts.  1880, 17  CaL  S71 ;  S7 
CiU.  241 ;  42  Cal.  400;  48  CaL  178.  Subd.  3,  Official  acts  of  goveramental 
departments— Congressional,  27  CaL  167:  of  State  Legislature,  43  Cal. 
MO;  62  Cal.  171:  judicial  department,  before  Code,  31  CaL  239:  pri- 
vate acts,  before  Code,  83  Cal.  447:  removal  of  county  seat,  47  CaL  4^8. 
Subd.  4.  Seals— patent,  14  Cal.  467.  Subd.  5,  Chief  goven&mental  offi- 
cers—incnmijency,  signatures,  seals:  before  Code,  15  Cal.  53;  32  Cal.  106. 
Subd.  8.  Laws  ox  natnre,  etc.— geoffraphlcal  divisions,  1  CaL  9;  5  CaL 
140:  39  Cal.  40:  strecu  of  city,  wliiting  v.  Qnackenbosb,  Blaicta  IStli, 
1880,5Pao.C.L.J.153.  Books  and  docomenta-es  Sid  see  sec.  19M. 


IS  1878-80 


GHAPTIBB  n. 


I  1878.  WltncfMtjAefliieiL    ^ 

S  1879.  All  pei«6n8  capatuB  of  peieepttoiui  aii4  iwmroimtqtflott  nutjr  U 
witiiesses. 
1880.  Penoiiawboc«iiiottMtlfy« 
r  1881.  Persons  In  cerauji  relattous  to  Mrtiei  ittoblbtted. 

1882.  Wben  privileged  persons  nrast  testify. 

1883.  Judge  or  A  Juror  may  be  witness. 

!   1884.  When  an  Interpreter  to  be  sworn. 

S  1878.  A  witness  Is  a  person  wbose  declttration  under 
oath  is  received  as  eyidencefor  any  purpose,  whether  such 
declaration  be  made  on-  oral  oxamlnation  or  by  deposition 
or  affidavit. 

Oompare— see.  200S. 

Oral  examination— see.  18IS:feiiflialnilM  of,  see.  MC2eraef.. 

Deposition-sees.  2019-20S8. 

Affidarit-secs.  200»-2015. 

§  1879.  All  persons,  without  eicception,  otherwise  than 
is  specified  in  the  next  two  sections^  who,  having  organs 
of  sense,  can  perceive,  and,  perceiving,  can  make  knoim 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  norpersoDiioa 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witueHS 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Competency  of  witnesses— nb  exclbslon  for  religions  belief,  17  CsL 
612:  nor  for  nattonaUty  or  color,  48  GaL  57 :  attorney  as  witness.  49  GsL 
882. 

Fenona  inoompetsnt— to  be  wttnesws,  see.  1888. 

?1880.  The  following  persons  cainnot  be  witnesses: 
.  Those  who  are  of  nnsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incspa- 
ble  of  receiving  just  impressions  of  the  facts  renpectiug 
which  they  are  examined,  or  of  relating  them  truly; 

9.  Parties  or  assignors- of  parties  to  an  action  rr  pro^ 
ceeding,  or  persons  in  whose  oehalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator, 


4W  -WznnsflBBB.  -      §^1881 

upon  a  olaimordenmnd  affafnst  the  estate  of  a  deceased 
person,  as  to  any  matter  «f  faotoocarriog  l>efoTe  tli^ 
cLeatli  of  saoh  deceased  i>er8oii.  [In  effect  April  XGth, 
188a] 

81TBDIVI8IOV  2.  OUl«lren-*I0  CaL  66. 

SUBDnnsioir  6..  Partlea  toaoti6n  against  exMotori  et0«-Hilalmf 
for  familT.  allowance.  Inapplicable  to.  5S  Cal.  568:  implies  to  nominal 
'  mntlest  fiOCBf;'426:'paitrmny  testify  inlMbalf  of  estate,  61  Cai.  618;  52 
Cal.  336:  depositions,  when  not  admissible,  61  CaL  101  rasslgnorsof  par> 
ties,  included  by  amdt.  1880;  as  to  any  matter,  eto-rbefore  deaUit  etc, 
added  by  amdt.  1880. 

.  t  ft  IQSLi  Tbererare  particnliur  relationa  ia  which  it  <s tlie 
policy  of  the  law  to  encourage  conlldence  and  to  preserve 
it  inviolate;  therefore,  a  pecson  oannot  be  examined  as  a 
"Witness  in  the  following  cases : 

1..  A  husband  cannot  be  examined  for  or  against  lils 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be». without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage:  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  apiinst  tlie  other. 

2.  An  attorney  cannot,  without  the  consent  of  Iiis  client, 
be  examined  as  to  any  communication  made  by  tlie  cliunt 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  liim  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  cliurch  to  wliich 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  witliout  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

6.  A  public  officer  cannot  be  examined  as  to  cominuni- 
cations  made  to  him  in  official  conlldence,  wlien  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

SUBDIVISION  1.  Hnsband— when  may  be  witness  against  wife,  61 
Cal.  425. 

Subdivision  2.  Attorney— privileged  eonununlcatlons,  5  Cal.  450; 
40  Cal.  2841  not  privUeged,  23  Cal.  331 ;  29  Cal.  48;  36  Cal.  489:  strict  con- 
•tmctlon.  36  CaL  489. 

SxnsDivi9ioir  3.  Oonfession  to  priest— privileged  provision  Inap- 
^cablo.  Estate  of  Toomes,  April  7th,  1880, 5  Fac.  C  L.  J.  286. 

CoDB  Civ.  Fboc.— oo* 


1882-^  VIT2IES8B8.  W 

§  1882  of  the  Ck>de  of  Civil  Procedure  of  tlio  State  of 
California  is  hereby  repealed.  I  In  effect  February  28th, 
1«7U.] 

§  1883.  The  Jndfi^  himself  or  any  juror  may  l>e  called 
as  a  witness  by  either  irnrty;  but  in  such  case  it  is  fn  the 
discretion  of  the  court  or  judge  to  order  tlie  trial  to  be 
postponed  or  suspended,  and  to  take  place  before  another 
Judge  or  jury. 

Jnitioe— 2  GaL  900. 

Juror— 48  CaL  90. 

§  1884.  When  a  witness  does  not  understand  an<1  npeak 
the  English  language,  an  interiireter  must  be  sw^rn  to  in- 
terpret for  him.    Any  person,  a  re8i4lent  of  th«9  proper 
county,  may  be  summoned  by  any  court  or  jud«re  ro  up- 
pear  before  such  court  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.    The  summons  must  be  Berrf^I 
and  returned  in  lilce  manner  as  a  subposna.    Any  person 
so  summoned,  who  fails  to  attend  at  the  time  :iiid  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

interpreter->shor^han(l  notes  of  testUuouy  taken  tiiruusb.  J'eupie  p* 
Lee  Fat.  April  8tk.  1880, 6  Pac  C.  L.  J.  282. 

Snbpoma— «ec.  1985  et  teq. 

Contempt-«e€8. 1209, 1210. 


CHAPTEB  m. 

WRimros. 

Axr.  L  ^Brrittos  m  araraKAL. 

It.     rUDUO  WHITIBOB. 

m.  fbitatr  WBituioa. 

ASTIOLE  L 

ivm.  'WtUlags,  public  and  nrinte. 
lees.  PabHowrluunsdaOiieiL 
US».  AUocbenptlrata. 

S  1887.  'Writings  ate  ot  two  kinds : 

1.  Public;  and, 

2.  Private. 

etgi)  authority,  of  olttcliLl  bodies  sail  titbunula,  nod  of  pul>- 
liu  olUcera,  legislative,  jndicial,  and  osenutfve,  wliotlitr 
of  tblH  State,  of  tbe  United  States,  of  a  sister  State,  or  of 
a  forciKn country; 

S.  Fublio  lecoids,  kept  in  this  State,  of  private  writinK^. 

flDBDivision  !.    OsTllOed  oep*  from  rscord*— u  ucinuiiy  ert- 


PUBLIO  WniTIHOS. 

•pt  poltUc  WTlUngt. 


w 

3.  C 
LI 


§  1892.  Everv  citlEno  liaB  a  Tielit  to  tnsr 
copy  of  any  publio  mlting  at  tbis  State,  e: 
w&B  expressly  providod  by  gtatutp. 


^18^^.  Every  public  officer  barlojr  the  custody  of  k 
Ho  writing,  wUicii  a  citizen  bas  a  rfgUt  to  ina— *  '- 
lund  to  ijdve  lilm,  on  demand,  a  certill«fl  C(^r  "'■ 


„: JO  give  lilm,  on  demand,  a  certili«fl  C(^r  "■  ^^  ^ 

paymoDt  of  tlie  legal  foes  iLerefor,  and  auoli  eopy  ' 


missible  OS  oTideuce  in  likeoasusaoit  with  likewaotaa 
tbe  original  irciting,    [In  effect  July  lst,.lS74.]. 

OerUSed  copy— rnm  reconti.  u  pclmarf  eildanoe,  a  CoL  ItO. 

§  1894,  Pabllo  nriUngs  ate  divided  into  four  dusMB; 

2.  Judicial  records; 

3.  OtUeroi&claldocaaienta; 

1.  Public  records,  kept  in  tills  BtKie,  ot  juriTMe  writing*. 

§  1S9S.  Lans.  whether  ocgnnie  or  OTdlnacf,  itre  «lth«t 
ivTltten  or  unwritten. 

§1896.  Awrittenlaw ts that wbtdilspiomtilRAtediA 
vrritiog,  and  of  whicli  a  record  in  in  ezlstenca. 

§  1897.  The  organic  law  is  tbe  conatttntioii  ot  (tovem* 
Inent,  and  In  altogether  written.  Other  written  lawi  are 
donominateil  statutes.  Tbe  written  law  of  this  State  ll 
tlierefuTo  coutained  in  its  Constitution  and  (tatutas,  oad 
In  the  Oonstitution  and  statutes  of  tbe  United  Btatei. 

g  189a  Statutes  are  ptlUio  ur  private  A  pifnta 
statute  is  one  which  concerns  only  certain  designated  in* 
dividUBl8.aadaf[aotB  only  (heir  pHvata  lights   JJIotliet 


«4M3  ^mnmxm.  §§ 

.  totatatea  are  publio^  in  whieh  use  indoded  statutes  creat- 
,  Sue  or  affectum  corpcwations. 

S  1899.  tJnwritten  law  is  tlie  law  not  promulgated  and 

.Recorded,  as  mentioned  in  section  eighteen  liundred  and 

2iinety-six,  but  which  is,  nevertheless,  observed  and  ad- 

'  ministered  in  the  courts  of  the  country.    It  has  no  cer* 

tain  repository,  but  is  collected  from  the  reports  of  the 

decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au* 
'  thority  of  a  sister  State  or  foreign  country,  and  purport* 
iii£^  to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad« 
mitted  in  the  tribunals  of  such  State  or  country,  as  evi« 
denceof  the  written  law  thereof,  are  admissible  in  this 
•  State  as  evidence  of  such  law* 

■     Book»-hifltorioal»  cftCtsec  19M:  resort  te,  see.  lS79t  vaXboifby ott 
sec.  1963»  SUbO.  S5, 36. 

Sister  State"-«cope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  or  other  public 
writing  of  any  State  or  country,  attested  by  the  certitlcate 
of  the  officer  having  charge  of  the  original,  under  the 

Sublic  seal  of  the  State  or  country,  is  admissible  as.  evi- 
cnce  of  such  law  or  writing.  [In  e£Fect  July  1st,  1874.] 
Oertifloate—requlsUes  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  tho  Unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  oommCnly  ad- 
mitted in  such  courts. 
'   See— see.  igooif. 

^  ^  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying 
it  into  effect,  but  no  furthen  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 
'   Beoitals— In  written-  instmment,  sec.  1962,  sabd.  2. 

:  %  1904.  A  judicial  record  is  the  record  or  official  entry 
of  the  {MToceedings  in  a  court  of  justice,  or  of  tiie  official 
actof  a  judicial  officer,  in  an  action  or  special  proceeding. 

Jadielsl  records— ladgment  roll,  sec..  670:  papers  in  Insolvency,  18 
iOtU*li  eiecaoimtoobiBflRevtdence,  sec. 6831  •«aiup< land  papers,' ce]> 
fitted  oopieBadmlsaible,  &i  Ga).  171. 


19dS-8     '  T^BmNoft.  iA 

§  1905.  A  judicial  record  of  this  State,  or  of  tl^ 
United  States,  may  be  proved  by  the  prodoction  of  tlib 
originiil,  or  by  a  copy  thereof  certiHed  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
Bister  State  may  be  proved  by  the  attestation  of  tlw 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  n 
clerk  and  seal,  together  with  a  certilicate  of  the  cbief 
judge  or  presiding  magistrate,  tliat  tlie  attestation  is  in 
due  form.  ' 

.  Jadicial  record  of  this  State,,  etc.— need  of  seal.'sec.  153,  subd.  S: 
appolntraont  of  csocutor,  etc.,  sec.  Hi.):  judginont  roll,  wheu  needs 
no  cxempUcatlon,  47  Oal.  21. 

Judicial  record  of  a  sister  State— U.  8.  Const,  nrt.  4.  sec.  1 ;  1  CsL 
428;  7  Cal.  247 :  12  CaL  131 :  uf  United  States  as  to  lauds«  18  Cal.  416. 

'    Oertificato— sec.  1933. 

§  1906.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  attestation  of  the  clerk,  with  tlio  seal  of  the 
court  annexed,  if  there  be  a  clerk  ami  seal,  or  of  the  legdl 
keeper  of  the  record,  with  the  .seal  of  his  office  annexed, 
if  there  bo  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  t lie  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keei)er  of 
the  record,  and,  in  either  case,  that  tlie  signature  of  such 

5erson  is  genuine,  and  that  the  attestation  is  in  due  form, 
he  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certilicate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consiilar  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
1st,  1874.  ] 
Foreign  Judgment— 39  CaL  648. 
Oertiflcate— sec.  1023^ 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  nroof— 

1.  That  the  copy  offered  has  been  comparea  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  ol 
the  court,  or  other  legal  keeper  of  the  same;  and,  > 

8.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  reconl  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  he  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1908.  The  effect  of  a  judgment  or  final  order  in  aa 
action  or  special  proceeding  before  a  court  or  judge  of  tlui 


B05  tVBITINGB.  §  190B 

state,  or  of  tlie  ITnited  States,  having  jurisdiotioa  to  prd- 
xiounce  the  judgment  or  order,  is  as  follows: 

1.  In  case  ot  a  judgment  or  order  against  a  speciflo 
"tliiDg,  or  in  respect  to  the  probate  of  a  will,  or  the  admin- 
istration of  tiio  estate  of  a  decedent,  or  in  respect  to  the 
jfveraonal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  tiie  judgment  or  order  is  conclusive  upon 
tbe  title  to  the  thing,  the  will,  or  administration,  or  the  con- 
dition or  relation  ot  tlio  )>erson; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to 

tlie  matter  directly  acljudged,  conclusive   between  the 

parties  and  their  successors  in  interest  by  title  subsequent 

to  the  commencement  of  the  action  or  siMscial  proceeding, 

litigating  for  the  same  thing  under  the  same  title  and  m 

tbo  same  capacity,  provided  they  have  notice  actual  or 

constructive,  of  the  pendency  of  the  action  or  proceeding. 

iln  effect  July  Ist,  1874.] 

ESTOPPEL  BY  BEOOBD. 
Judgment— or  order:  Finality t  defined,  33  Cal.  474:  required,  34 


be  pleaded  or  proven,  sec.  Ifi63.  sabd.  6;  23  Cal.  S54;  24  Cal.  73:  30  Cfd. 

630;  3<iCul.  GJ3:  47  Cal.  21 :  waiver  of.  4J  Cal.  (ilO:  records  of  lioard  of 

Supervisors.  4  /  Cal.  47 :  in  equity  suit,  3D  CaL  482;  4d  Cal.  386;  dismissal 

by  consent  Is  bar,  47  Cal.  Mi. 

Jurisdiction— generally,  seo  sec.  33»i,sec.  1917:  impeaching  judicial 

record  fur  want  of,  83c.  1 U6:  presumed  ou  collateral  attack,  sec.  Win ; 

5 Cal.  U4;  7  Cal.  27 1;  \i  Cal.  183,275:  II  Cal.CiiK;  10  Cal.  72,  380:  23  Cal. 

101;  24tal.  1!)0;  33  Cal.  (>^;  34  Cai.3:)l,<ii5;  35  Cal.5::8:  37  Cal.  453:  39 

CaL4:»;  41  Cal.  82;  44  Cal.  023;  45  Cal.  455,  543;  40  Cal.  656;  49  Cal.  208, 

233,374;  &U  Cal.  203;  51  Cal.  615;  Llneiiaii  r.  HathaTvay.  March  Sd,  18b0, 

5  Pac.  0.  L.  J.  fX);  but  bee  53  Cal.  635 :  otherwise  of  inferior  Courts,  12 

Cal.  286;  2  J  Ccd.  404 ;  34  Cal  326;  but  see  52  Cal.  171. 

8UBDTT1SION  1.   Probate  or  administration— collateral  attack  on 

proceeding'!*,  4  Cal.  313;  18  Cal.  430, 503;  20  Cal. '273;  2-i  Cai.  182;  33  Cal. 
46:  <  *  ■  -  —     ^  ......  I 

Cal. 

Su6: 

Cal 

Title  settled  by  judgment— ejectiuentYn7l4  Cal.  468,545;"  18  Cal.  HI ;  ^ 

Cal.  1*26;  27  Cal.  16S;  28  Cal.  15.');  30  Cal.  300,634;  82  Cal.  176;  37  Cal.  389; 

41  CaL  42:  4 J  Cal.  2J1, 593;  43  Cal.  601 ;  4')  Cal.  325;  50  Cal.  171 :  furclblo 

entry  ami  detainer,  in,  23  Cal.  3dl;  3UCal.034:  foreclosni-ooM4  Cal.634; 


lean  grant,  as  to.  14  Cal.  545:  27  C:U.  168:  32  Cal.  305;  33  Cal.  448;  43  Cal. 
325, 47J:  partner, a^^alust, 4) Cal.  124:  guletintf  title, '23 Cal. 4G0:  replevin 
in.  10  Cal.  52U :  riparian  rights,  determmluff,  53  Cal.  469 :  subseqneut  title 
not  affected,  26  Cal.  513;  32  Cal.  109;  35  Cal.  316:  tresp&ss  by  partnerH,l4 
Cal.  223:  trespass  9»ar«  elautum  fregitt  43  Cal.  65:  where  lia  pendens 
llled,23Cal.335;  28^Cal.  IW.  , 

Subdivision  2.  Matter  directly  adjudged— extent  of  estoppel  oil, 
deflnitloa,  sec.  1311 :  demurrer,  Judsmeut  ou.r>  CaL  430;  47  CaU  32:  geii> 


^  1908-12  wBiTDrai. 

.Mrilr.9 0^.319;  MCaLM:  SSOO-att:  Iwow tefekU limit <wtoppcKlB 
CliL28:  39  Cal.  647;  meftts  not  passed  on.2»  CaL  3?2:  4;i  Cal.  M7;  44GII. 
13M:  mlsjotnder,  wliere,  27  Cal.  287:  motion  to  aet  aafrle  JncunMi^ 
wben  BO  tar,  4)  Cal.  617:  qnestioiis  involved,  detonaine  estop]>^tf 
C&L  Zl\:  recital  in  Jorlgment, 44  Cal. <!23:  aame  cause  of  action,  4i<W. 
S7i:  I^add  v.  Dorktn.  Harcli  18th,  18M.  5  Pac.  C.  L.  J.  186:  Do  1^  Goeim 
V.  NewhHll,  May  15tb,  iseo,  5  Tac.  C.  L.  J.  413:  serious  o/Tcuscs  effect  «C 
cOQviccion  of,  10  Cal.  S9l:  stipulation,  vrbere,  43  Cal.  4>^;  49  Cat.  4fl(: 
tenant,  Judj^inent  airflinst,  wben  landlonl  not  barred  by,  AHsrlwl  r. 
Doyle,  etc..  Bfarcli  ITtli.  1)$80,  ft  Pac.  C.  L.  J.  136:  verdict,  cstopuel  by.» 
CaJ.  81 ;  7  Cal.  252:  15  Cal.  145. 182. 425;  20  Cal.  448. 486 :  41  Cal.  .th;  44  ci. 
2£4.  Parties  and  privies— sec.  1910:  alone  cstopi>eU,  u  Cal.  130;  14  CaL 
207:  23  CaL  354:  30  Gal.  229;  40  CaL  249:  application  to  particular  cases, 
12  CaL  140;  24  OaL  fiOi:  34  Cal.  6i;  39  Cal.  224;  44  Cal.  4o;  4.)  Cal.  430;  0 
CaLSSb;  41  Cal.  213, 243;  50  Cal.  172,635;  51Cal.47rt;  AltSchuI  r.  Dojle, 
etc.,  March  17th.  1880,  ft  Pac.  C.  L.  J.  136.  Estoppels  in  rariotis  cases— 
conntpr-clalm  barred  by  not  pleadlngr,  see.  439:  flctttionA  iiainc.  wli«e 
used,  69 CaL  205.6S5:  Dartition. conclu-<«lveness of  Judjnuent  iu.  kpc.  TtiS: 
53  CaL  3S2 :  Probate  Coui-t  decree,  see  Judohetpt,  noto  tapra .  and  X<{0 
9.  Splivalo.  Feb.25tb,  1830;  Reynolds  v.  Bruniagim.  March  4cb,  1880,5 
Pac.  C.  L.  J.  lift:  sureties,  sec.  1912. 

§  1909.  Other  jadicial  orders  of  a  court  or  jud^e  of 
this  State,  or  of  the  United  States,  create  a  cli^pii table 
•presQinption,  according  to  the  matter  directly  detennined, 
between  the  same  parties  and  their  representativ<-<«  and 
Boccessors  inintereBt  by  titloRubseqaentto  the  couuuence- 
ment  of  the  action  or  special  proceeding,  litigat  inp^  fi«r  tlie 
same  thing  under  the  same  title  and  in  the  Hame  capacity. 

Dtoptttabla  prestoaptions— see  sec.  19G3  and  notes. 

Furtiea  and  pvivies— see  sec.  1006,  sabd.  2n,  sec.  1910. 

§  1910.  The  parties  are  deemed  to  be  the  same  when 
those  between  wliom  the  evidenco  i^  offered  were  on  op- 
posite sides  in  tlie  former  case,  and  a  judgment  or  other 
determination  could  in  tliat  case  have  been  made  between 
them  alone,  though  other  parties  were  joine<l  with  hoxh 
or  either. 

Other  parties-49  CaL  213. 

?1911.  That  only  is  deemed  to  have  been  adjudged  in 
ormer  judgment  which  appears  uiK>n  its  face  to  have 
been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto. 
See  matter  directi/  adjodgod— noto  to  sec.  1906,  subd.  3. 

§  1912.  Whenever,  pursuant  to  the  last  four  sections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the 
relation  of  a  surety  for  another,  the  latter  is  also  bouivl 
from  the  time  that  ho  has  notice  of  tho  action  or  proceed- 

'  ing,  and  an  opportunity  at  the  suioty's  request  to  join  in 
the  defense. 

•-   Salt  b7  sovetr  agBinst  principal— 16  CaL  GO. 


S  XOX3.  The  effect  of  a  }adioial  recctrd  of  •  a  sister  State 

tlie  same  in  this  State  as  in  tlie  State  where  it  was  made, 

cs'sccept  that  it  can  oniy  be  enforced  here  by  an  action  or 

Bpeelitl  proceeding,  and  except,  also,  that  the  authority  of 

sv  guardian  or  committee,  or  of  an  executor  or  administra- 

t^or,  does  not  extend  beyond  the  jurisdiction  of  the  gov- 

ernmcut  under  which  he  was  invested  with  his  authority, 

'  Jixdg^xnezkt  obtained-  in  anotbjor  State— by  publication  of  snmmoasi 

8  Cal.  449. 

"§  1014.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country. is  the  same  as  if  it  were 
tlio  xeQord  of  a  court  of  admiralty  of.  the  United  States. . 

§  1915.  The  effect  of  the  judgment  of  ^  any  other  tribu- 
Xiai  of  a  foreign  country  having  jurisdiction  to  pronounce 
%]iQ  judgment,  is  as  follows: 

..1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  tlie  title  to  the  thing; 

2.,  Ill  case  of  a  judgment  against  a  person,  the  judgment 
is  presumptive  evidence  of  a  riglit  as  between  the  parties 
and  tlieir  successors  in  interest*by  a  subsequent  title,  and 
can  only  be  repelled,  by  evidence  of  a  want  of  jurisdic* 
tion,  want  of  notice  to  the  party,  collusion,  fraud,  or  cleac. 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev* 
idence  of  a  want  of  jurisdiction  in  the  court  or  judicial 
olScer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Jadicialrecord,  impoaching— not  for  error.  32  Cal.  176:  by  infant,' 
31  Cal.  273:  by  filiowing  alcemtion,  90  Cal.  448:  by  collateral  attack,  49 
Oal.  2U8:  fur  want  of  jurladictioB,  see  see.  If)  17  and  note;  7  CaL  54, 44a( 
8.Cal.  562;  27  Cal*  300;  30  CaL  439. 

§  1917-  The  jurisdiction  sufficient  to  sustain  a  record 
is  3UTirfdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg* 
Qient. 

'Iniisdiction^-generally,  see  note  to  sec.  33:  also  sec.  1908  and  notet 
of  defendant  sued  by  tictltions  name,  50  Cal.  203:  of  court  not  of 
record,  on  collateral  attack,  52  CaL  171. 

§  1918.  Other  official  documents  may  be  proved  as  fol- 
lows: 

'1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United. 
States,  by  the  records  of  the  State  Department  of  the 
Uaitea  States,  certified  by  the  heads  of  those  departments 
jwpectively.    They  may  also  be  proved  by  public  docu^ 


g.  1918  WBITXlfOS. 

meuts  printed  by  the  order  of  the  Lejifislatare  or  Con- 
grcsH,  or  oitber  house  thereof; 

2.  Tlio  proceedings  of  the  Legislature  of  this  State  or  oi 
Conf:prcss,  l)y  the  journals  of  those  bodies  respectively,  or 
€»itlier  house  thereof,  or  by  published  statutes  or  rcsolu> 
tiouH,  or  by  copies  certilieu  by  the  clerk  or  printed  by 
their  order; 

;}.  The  acts  of  the  executive,  or  the  proceedinj|rs  of  the 
legislature  of  a  sister  State,  in  the  same  luauner ; 

4.  Tlie  acts  of  the  executive,  or  the  proceedings  of  the 
le^ialature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certilied  under  the  seal   of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
publio  act  of  the  executive  of  the  United  States; 
'  5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certitied  by  the 
legal  keeper  tiiereuf,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation; 

0.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certitied  by  the  legal  keeper  there- 
of; 

■  7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  cony,  certified  by  the  legal  keei>er 
thereof,  together  witli  the  certiticate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  tuat  the  copy  is  duly  certi- 
11i.'(l  by  the  oliicer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
t^iereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  tiie  document  is  a  valid  and  subsisting 
document  of  sucii  country,  and  that  the  copy  is  duly  cer- 
titied by  the  oMcer  having  the  legal  custody  of  the  origi- 
nal; 

•  y.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
uiereof.    [in  effect  July  1st,  1874.] 

OFFIOIAL  DOOUMSNTS. 

'  Smnrvisio^r  5.   Manicipal  corporation— 48  Cal.  143. 

SUDDT VISION  6.  Oertlflod  copT--of  documents  in  this  State;  al 
caldo  grants,  21  Cal.  202:  certiflciite,  sec.  1923:  street  assessmeats,  06^ 
tiflcate  to  record,  44  Cal.  213:  swamp  laad  papers,  52  Cal.  ITl. 

Sttbdi VISION  7.  Docnments  in  another  State  — scope  of  term 
'*sisterKtato."sec.  1»24:  In  land  department  of  United  States.  14  CaL 
Ml:  la  Cal. 416;  19  Cal.  87;  40  Cal.  Sdd. 


009  WBiTiNas.  §§  1919-23 

S  193.9.  A  public  record  of  a  private  writing  may'^be 
X»rovetl  by  the  original  record,  or  by  a  copy  tliereof,  certi- 
^ed  by  the  legal  keeper  of  the  record. 

Pablio  record  of  a  private  writing  —  certlfled  copy  of;  alcalde 
crantM.  31  Cal.  AOO:  deed,  49  cal.2l2:  expediente  of  Mexioia  gmaUH 
c;al.  ftOO:  patent,  M  Gal.  346:  power  of  attorney,  51  Cal.  196:  railroads, 
articles  of  cousolidation,  50  Cal.  3iS. 

§  1920.  Entries  in  public  or  other  official  books,  or 
xecords,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  .perform- 
ance of  a  duty  specially  enjoined  by  law,  arc  prhmi  facte 
evideuce  of  the  facts  stated  therein.  [In  effect  July  1st, 
1874.] 

Official  docnments^proof  of,  sec.  1918. 

Entries  in  performance  of  pablio  duty— 6  Cal.  674;  31  Cal.  140, 900; 
85  CaL  521 :  by  officer  or  board  of  officers,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  f% 
lustice  of  the  peace  or  a  sister  State,  of  a  judgment  ren- 
aered  by  him,  of  the  proceedings  in  tlie  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verilied  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  thp  facts  stated 
therein. 

Jt  1922.  There  must  be  attached  to  the  transcript  a  cer- 
cate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  tlie  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  ]3roceedings,  and  jurisdiction  may  also 
be  proved  by  the  justice  himself,  on  the  production  of  Iiis 
docKet,  or  by  a  copy  of  the  judgment,  and  his  oral  ezam- 
inatiou  as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance tliat  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 
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'  §  1934.  Tb* ntoTttlODSof  tbei»ec0dln|(  nebtloiui  of  tiiis 
trtiele  Appllcabte  to  the  pQblio  writiiif^s  of  a  sister  Stata 
hte equally  applicable  to  thepnblioxrritiiigs  of  the  United 
Btactes  or  a  Territory  of  the  United  States.  [lo  effect  July 
lst»  1874.] 

§  1925.  A  certificate  of  pnrehase  or  of  location  of  taxf 
lands  in  this  State,  issued  or  made  in  pacsaanoe  of  aoT 
law  of  the  United  States  or  of  this  State,  is  pritnary  evi- 
dence that  the  holder  or  assiffnee  of  such  certificate  i5f  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  tlio  loca- 
tion, or  time  of  tilins  a  pre-emption  claim  on  which  the 
certificate  may  have  oeen  issued,  the  land  was  ia  the  ad- 
verse possession  of  the  adverse  party,  or  those   iind^^r 
whom  ne  claims,  or  that  the  adverse  party  is  holding  the 
land  for  niining  purposes. 

Oertificate  oi  porohaM  -ailTcrM  {N}a8essioB,4lofendantJctatniIn|r.  si 
Cat  412:  annulment  of,  50  Cai.  81;  51  Cal.  123:  effect  of,  Al  Cal.  41:  51 
Ca).  521:  evidence  ajialnst.SO  Cal.  211:  evidence  as.  4)  Cal.  2ii:  liisidB- 

'  "  '       tea. 

CU 

19!^;  53  Cal.244t  uroof'of  existence,  and  of  prelHiituary  8toii.i.\v)  Cd. 
169:  requisites,  51  GUI.  128:  scopie  of ,  52  O&L  621 :  aospeiisloii  of.47CaL 
461;  52CaL521. 

§  1926.  An  entry  made  by  an:  officer,  or*  board  of  offi* 
cers,  or  under  tlio  direction  and  in  the  presence  of  either. 
In  the  course  of  ofiicinl  dutj',  is  prima  facie  orideucoof 
the  facts  stated  in  such  entry.    [In  effect  July  1st,  1874.] 

BojBrd-^ ' commissionen,  report  a»  evidence,  48  CaL  229. 

ARTICLB  m. 
PRIVATB  WRXTIirOS* 

'  1929.  Private  writings  classified. 
1990.  Seal  defined. 

1931.  Manner  of  making  it. 

1932.  Effect  of  a  seal. 

1938.  Execution  of  an  tastrament  defined. 

1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  bow  far  evidence. 

1937.  Original  writing  to  t>e  produced  or  accounted  for. 

I  1938.  When  in  possession  of  adverse  party,  tiotlce  to  be  gives. ' 

1939.  Writings  cafied  for  and  itnpected  may  1)6  withheld. 
1910.  Where  there  is  a  subscriblug  witness,  the  proof. 

I  1911.  Other  witnesses  may  aLso  testify. 
1943.  When  evidence  of  execution  not  necetaary. 
1943.  Evidence  of  handwriting. 
1941.  Allowed  by  comparison. 

1945.  Same. 

1946.  Entries  of  decedent's  evidence  in  specified  cases. 


J 
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1947.  Gofles  of  entries  also  allowed. 
1SM8.  Pmate  wrltUigs  acknowledged  and  ceiUfled 
19«f.  Connty  cleito  to  keep  iiriTate  papers  deposited. 
1S50.  Publie  records  not  to  be  carried  about. 

S  X929.  Friyate  writings^re  either— 
T.  Sealed;  or, 
2.  Unsealed. 
XTo  di8tinotion->between  sealed  and  unsealed  wiltiiigi,  sec  liin. 

§  X930.  A  seal  is  a  particular  siffn,  xnado  to  attest  ii 
tiie  most  formal  manner,  the  execution  of  an  instrument. 
Seal  generally-HiSsc.  14  and  notes:  requisite,  sec.  USl. 

S  1931.  A  public  seal  in  this  State  is  a  stamp  or  imi 
pression  made  by  a  public  officer  with  an  instrument  pro« 
-vided  by  law,  to  attest  the  execution  of  an  official  or  pub« 
lie  document,  upon  the  paper,  or  upon  any  substance  at« 
tacbed  to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.    A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
BcroU  of  a  pen,  or  by  writius  the  word  **  seal "  against 
the  signature  of  the  writer.    A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.    [In  effect 
July  Ist,  1874.1 
Scope  of  word  ''seal"— sec.  14. 
Impression  oi  seal— Civil  Code,  sec.  1838;  5  CaL  230,  SIS. 
Seal  of  corporation— 22  Cal.  156;  53  CaL  192. 
Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  difference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  >vriting 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
charged, by  a  writing  not  under  seal.  [In  effect  July  1st, 
1874.J 

Oorrespottding  provision— see  Civil  Code,  sec.  1639. 

Before  distinction  aboUshed-li  Cal.  230.  5)0;  15  Cat.  963:  16  CaL 
165:  impeaching  ronsidcratiou  of  scaled  instrument, 6  CaL  134,661;  II 
Cal.  461 ;  13  Cair286 ;  13  Cal.  36 ;  14  Cat.  19. 

Agreement  of  composition— requires  no  seiJ,  sec.  1931. 

Under  Mexican  ajfstem— no  distinction,  sec  14ii. 

§  1933.  The  execution  of  an  inst  mnent  is  the  sub- 
tcRbing  and  delivering  it,  with  or  wit  tout  affixing  a  seaL 

'^ixocntion  of  inatnunent— eubscriblng,  28  ial.  157;  29  Cai.  352:  41 
CaL  192:  51  Cal.  404.473:  delivering.  5  Cai:319:  13  Cal.  502;  51  CaL  673t 
effect  of  seal,  lief ure  distinction  abolished,  16  Cal.  594. 

§  1934.  An  agreement  in  writing  without  a  seal,  fox 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 

aa  if  a  seal  were  affixed. 

CooB  Crv.  Psoo.-^l. 


§  1935.  A  salMciibiiiA  wttaess  is  one  vrho  sees  a  'wrftiiffi 
executed  or  hears  it  acknowledged,  and  at  the  zeqaest  at 
tlie  party  thereapon  signs  his  name  as  a  witDess* 

8  1936u  Historical  works,  books  of  science  or  art,  and 
poblished  maps  or  charts,  when  made  by  persona  indif- 
lerent  between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest.    [In  effect  Jaly 

iRt,  1874.] 

'  Books-Bs  aid  to  oonrtMC  187A:  aseTidenoe,iee.  IMO^:  presompCleai 
M  to,  sec  1963,  fubdB.  35, 16.        . 

§  1937.  The  original  writing  most  be  pxodared  and 
proved,  except  as  provided  in  sections  eighteen,  bondred 
and  fifty-Uve  and  nineteen  hundred  and  nineteen.  li  it 
lias  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  auch  proof 
being  mad^,  together  with  proof  of  the  due  execution  of 
(he  writing,  Its  contents  may  be  proved  by  a  copy,  or  by 
\  recital  of  its  contents  in  some  auther  /o  document,  or  by 
^lie  recollection  of  a  witness,  as  provided  in  eectioii 
eighteen  hundred  and  fifty-five. 

Eridenfio  of  oontaxits  of  iastnuiMnt— loot  deed,  49  OsL  SO:  iMtNif 

btifore,  3  OaL  427;  49  CaL  653. 

§  193dL  If  the  writing  be  in  the  custody  of  the  adverse 
party,  ho  must  first  have  reasonable  notice  to  produce  it. 
if  he  then  fail  to  do  so,  the  conteuts  of  the  writing  may 
be  proved  as  in  case  oi  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  wiiere  it  has  been  wrongfully  obtamed  or  with- 
held by  the  adverse  party. 

Dooament  ia  po8MMion«-of  opponent,  see.  188S,  subd.  3  aad  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspectea  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
euce  in  the  case. 

?1940.  Any  writing  may  be  proved  either; 
.  By  anv  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwrithig  of* 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  dTnly  Ist,  1874.] 

Proof  of  ezecutton  of  wxlting^>-by  sdailnloa,  sets.  IMS. 

BUBDXViszoN  2.  Proof  of  handwriting— Mot.  1943.   ' 

SXTBDXVisiov  3.  Subscribing  wltnoBs— ^ec.  1835}  SOsLfZTs  lt€U» 
306.428;  14CaI.  18;  28Cal.393;  2fCal.23J):  other  eyidenoo<tf«E6eBtlo% 
when  admlMihle,  sec.  1941:  on  contest  of  iwlU,  sec  ISli. 


M)3  ^mJT0xQ4.  S§  1941-7 

^'-  S  '3*d4X  If  the-snbscribing  witneas  denies  or  does  not 
Tecollect  tbe  execution  of  the  writing,  its  execution  may 
Btill  be  proved  by  otlier  evidence. 

:  9  1942.  Wliere,  however,  evidence  is  fi^ven  that  the 
|[>ai*ty  against  whom  the  writiDg  L^  offered  has  at  any  time 
ftdinltted  its  execution,  no  otlier  evidence  of  the  execution 
neeil  be  given,  wlien  the  instrument  is  one  mentioned  in 
section  nineteen  Imndrcd  and  forty-five,  or  one  produced 
from  tlie  cnstoiiy  of  the  adverse  party,  and  lias  been  acted 
upon  by  him  as  genuine. 

g  1943. .  The  handwriting  of  a  person  may  be  proved 
'by  any  one  wlio  believes  it  to  be  liis,  and  who  has  seen 
liim  write,  or  has  seen  writings  purporting  to  be  his,  upon 
-which  lie  has  acted  or  been  charged,  and  who  lias  tlius 
acquired  a  knowledge  of  his  handwriting. 

Oompaxison  of  haBdwriting-*47 CaLSM :  experts, 80 Cal. 4fl3. 

;  §  1944.  Evidence  respecting  tbe  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 
party  against  whom  the  evidence  is  offered,  or  proved  to 
tie  genuiue  to  the  satisfaction  of  the  judge.  [In  effect 
July  1st,  1874.] 

.  §  1945.  Wliere  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writinpi  purporting  to 
be  genuine,  and  generally  respected  and  acted  upon  as 
such,  by  persons  having  an  interest  in  knowing  the  fact. 
Fretnmption—tbat  ancient  writing  is  genuine,  sec.  1963,  snbd.  84. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi* 
tion  to  know  the  facts  stated  therein,  may  be  read  as 
mrirmi  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  eftect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1047 :  as  evidence  In  fayor  of  party 
makluK  tlieui. 2  Cal.  172;  7  Cal.  186:  14  Cal.  573;  17  Cal.  ftS.  466:  of  al- 
leifni  partnership,  23  Cal.  511;  49  Cal.  105:  where  alteration,  sec.  1962: 

%  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  l>eing  copied  from  another  at  or 


near  the  time  of  the  tiansactioii,  all  the  entilia  »• 
equally  legaided  as  originalii. 
Sstvy  copUd-from  slate,  14  GaL  STL 

§  1948.  Ereiy  priyate  Trritini^  except  last  ^vriUs  and 
teRtamenta,  may  be  ackuoirledsed  or  proved  anri  certified 
in  the  manner  provided  for  the  acknonrledgment  of  nmof 
of  conveyances  of  real  property,  and  the  certiii<»te  oi^siidi 
acknowledj^ment  or  proof  is  prima  fade  evidence  of  the 
execution  of  the  writing;  in  the  same  manner  as  if  it  ivers 
a  conveyance  of  real  property.    [In  effect  July  l8t»  1874.] 

OonTeyance  of  raai  property- es  eTidenee,  see.  19SL 

J  1949  of  said  Code  is  repealed.  [In  effect  July  1st, 
lbi4.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 

or  any  other  record,  a  transcript  of  which  is  admissible  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
Inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  tlie  court  is  lield  in  the  same  bntldi^  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
prop«^rty,  acknowledged,  or  proved  ami  cortilied,  as  pro- 
vided in  the  Civil  Code,  maiy,  together  with  the  certificate 
of  acknowledfpnent  or  proof,  be  read  in  evidence,  in  an 
acrtion  or  proceeding,  without  furtlier  proof;  and  a  cer- 
titied  copy  of  tlie  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  ma^  also  be  read  in 
evidence,  witli  the  like  effect  as  the  orismal,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certiticd  copy.    [In  effect  July  1st,  1874.] 

Ocrtifled  copies  of  conveTances— wben  sdmlwilWe,  2S  CaL  129:  ST 

GaL  M,  :238;  38  CaL  216, 449. 


G05  IMDIBECT  XVIDBNCE,  ETC.         §S  1954-6^ 


CHAPTEE  rV. 

IhlATZSRIAL  OBJECTS  PRESENTED  TO  THE 
SENSES,  OTHER  THAN  WRTTINaS. 
S  1954.  Material  Objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses, 
lias  such  a  relation  to  the  fact  in  dispute  as  to  afford  rear 
Bonable  grounds  of  belief  respecting  it,  or  to  make  an  item 
in  the  sum  of  the  evidence,  such  object  may  bo  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesnes.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court.   . 

Affateilal  objecto— blood-spots  provable  by  witnesses,  49  Cal.  48S. 

CHAPTER  V. 

INDIRECT    EVIDENCE,   INFERENCES,    AND 

PRESUMPTIONS. 

!1957.  Indirect  eyldence  classified. 
1953.  Inference  defined. 
1959.  Presumption  defined. 
S  19()0.  When  an  inference  arises. 
S  1961.  Presumptions  niay  be  controverted,  when. 
S  1962.  Specification  of  conclusive  presumptions. 
§  1963.  All  otlier  presumptiouls  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions.  / 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

§  1960.  An  inference  must  be  foimded^ 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  the 
coarse  of  nature. 


|§  lMlr-8        xmxssmrt  jwimsaoE,.  waa.  S0$ 

%  1961.  A  presomption  (unless  declaxed  by  laiv  to  be 
conclusive)  may  be  controverted  by  other  evidence,  dirert 
or  indirect;  but  unless  so  controverted,  the  jury  are  bound 
to  find  according  to  the  presumption. 

§  1962.  Tlie  following  presumptions,  and  no  others,  are 
deemed- conolusive : 

1.  A  malicious  and  guilty  intent,  from  tbe  deliberate 
commission  of  an  unlawful  act,  for  tbe  purpose  of  injur- 
ing anotlier. 

2.  The  truth  of  flie  facts  recited,  from  the  recital  in  a 
written  instrument  between  the  pnttieiitlrareto,  or  tlieir 
successors  in  interest  by  a  subsequent  title;  but  thisruie 
does  not  apply  to  the  recital  of  aconsideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  acti 
or  omission,  intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act  ui^on  sucii  b^ 
lief,  he  cannot,  in  any  litigation  arising  out  of  such 
declaration,  act,  or  omission,  be  permitted  to  falsify  it.. 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  tUe  commencement  of  the  relation. 

5.  The  issue  of  a  wife  coliabiting  with  her  husband, 
^ho  is  .not  impotent,  is  indisputably  presumed  to  be 
legitimate. 

(*.  The  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclusive;  but  such  judgment  or  order 
must  bo  alleged  in  the  pleadings,  if  there  be  an  opportu- 
nity to  do  so;  if  there  be  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  ex- 
pressly made  conclusive. 

SSTOPPEL. 

SUBDTVisiov  1.  Malicions  intent— in  libel,  47  Gal.  2BS. 

SUBDi  visioir  2. .  Recitals-^in  written  instnuneots,  bill  of  sale  In.  5S 
Cat.  713:  coieideratloii,  wiien  impeaclutblo, 6  Cai.  134 :  IS  Cal. 43$  21  CaL 
47;  23  Cal.  472;  20  Cal.  79, 4d5:  27  Cal.  119;  80  Gal.  11 ;  S»  Cal.  362:  4l>CaL 
610;  4:jCaI.634;  batseeSl  Cnl.471;  80Cal.469;  Maliiv.nUton.Fcb.2nd, 
188U,  4  Pac.  C.  L.  J.  506:  conflicting  patents.  34  Cal.  fl06:  44  CaL  663: 
decda  in. 3  Cal.  203;  G Cal.  14»;  13  Cal. 2u, 31.);  14  Cal. 012;  22  Cal.  1I2.«80; 
28  Cal.  175;  30  Cal. 560;  60 Cal.  503;  ami Reo  qnltftlalin  deeds:  execution, 
purchase  on,  2J  cal.  224 ;  31  Cal.  S&X :  fraud  in  deed*  patent,  etc.. «  Cat 
0(>5:  21  Cal.  220;  44  Cal.  563:  grantee  may  deny  grantor's  title,  extent  of 
doctrine,  13  Cal.  4^4;  14  Cal.  472;  16  Gal.  100;  18  Cal.  465:  inmimnoe  pol- 
icy, Hcknowledgment  of  premium,  Civil  Code,  sec.  2598 :  liudt<«  of  pre- 
sumption, a  Cnl.  14U;  13  Cal.  477;  and  see  consideration:  Mexican 
franc,  impeaching,  48  Cal.  33f):  mortgage  as,  48  Cal.  572:  mortswror  of 
ee,  estoppel  of,  13  Cal.  538;  ai  Cal.  457:  municipality,  deed  or,5-i  CaL 
257:  partioa  and  priylc8,alone  estopped,  16  Cal.  100;  36  Cal.  505:  iNOenL 
4 )  Cat  213, 331;  and  see  couflictiug  patents,  fi-and.  State  patent.  United 
Btatos  patent:  pleadings,  etrpplementary,  tai,  48  Cal.  346 :  pre-eoiptlon 
claimant,  50  CaC  196:  quitclaim  deeds,  14  CaL  472;  18Cal.46S;  «Ui 


Biateniaciit.sicai.lMi  3LCiii.4(iii  ucaEeeu;  4iciii. ^iMici^ 
HU«ot«oulrBct  In.  I(i  CDL  3;u :  tax  ileeili  lu,  M  ca\.  iU :  Vattti 
»  pBC«Bt.  1*  (^nli  «CrU  col.  Me:  MCil. «».  XH)  1<  ML  2U,  2dii:  M 


iuaiVuaLin:itCal.3»i,MI:aCsl.K»:  LICoi.  in;  ISCsL^i^^ 
9;  It  Ol.  I«S;  it  CiLgKi  «  Cnl.tTl:  »  C^I»i  exnnttnu,  Jl 

J. .  .  „  .._ ^   11  c»L  waiJustlieatlcMi, 

aiC*L3ao;£lCBL»3;«l 
t^iu.  Aiif,  4J41  «j  \,ai.2t)2:  piaaf  of  relaUDD.U 
jlo.MCaLm. 

SunDiviBion  s.  LagitimasT' of  Isnia— comiiara  aec.  1989,  anbd.  tl. 
StniDiviBioii  8.  Jadgmeat  or  order— nhen  concliulve.  tea  »ee. 

11  doL  iMi  11  Cai.  i»i  a  cni.  14. 44»{  M  Citi.  :ui  IS  ou.  w,  hd,  te^; 

483. 

BDiHirviBiOH  J.  Other  eatoppsU— alcaldo  griint.  la  to,  I  CaL  Swir 
conclnalve  evlilcnce,  ccncrally.  tec,  irpTSi  ii  Ciil.«44:  Infants,  notia 
■salnvt,  23  Cil.  IS3:  noiLco  In  jiivliaCa  niatleis.  sees.  13:6,  liaS:  prolMte 
oC  nlU.  Mc.  IMl:  tnTTey.  eovtnuueutiiJ,  wliui  by.49  Cal.  4if. 

§  1963.  All  otber  ptesumptiouH  are  satisfactory,  if  un- 
contra<licte<I.  Tliey  ara  denominated  disputable  pro- 
BomptionB,  aod  may  be  controverted  by  other  evidancB. 
The  foUowine  are  of  ttiat  kind : 

1.  Tbat  a  person  in  innocent  of  crime  or  wrong. 

2.  That  an  unlawful  net  was  done  with  an  unlawful  In- 
.tent.     ' 

3.  That  a  person  Intends  tlie  ordinary  conaeqoence  (^  hip 
Tolnntoiy  act.    . 


S 1963  nsDiBBOT  xymKHCx,  Exa  eOB 

4.  That  a  person  takes  ordinary  care  of  Lis  oinni  con- 
cerns 

5.  That  evidence  willfuUy^sappressed  would  be  adverse 
if  produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior 
beinff  produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  tiling  delivered  by  one  to  another  belon^^ed  to 
the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  baa 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 

IG.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  tiie  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  rlie 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  tlieuL 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  That  tt  person  not  heard  from  in  seven  years  is  dead. 

27.  Tliat  acqaiescence  followed  from  a  belief  that  the 
'tiling  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according;  to  the  ordi- 
Xkary  course  of  nature  and  the  ordinary  habits  of  life. 

21).  That  persons  acting  as  copartners  have  entered  into 
contract  oi  copartniership. 

80.  That  a  man  and  woman  deporting  themselves  as  hus- 
Isand  and  wife  have  entered  into  a  lawful  contract  of 
xnarxiaee. 

31.  That  a  child  bom  in  lawful  wedlocic,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
aa  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

3^  That  a  document  or  writing  more  than  thirty  years 
dd,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

25.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

3ti.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  him,  when  such  prestlmption  is  neces^ry  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  live  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules: 

First.— li  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 


§^1963;  troisscr  BTTSESx,  rre.  BiOt 

'Setond. — If  bolh  were  aborb  the  as* (i'  slxtr,  the  jananei 
la  westimed  to  linvo  snrrived. 

Third.— \i  one  be  under  altera  aud  tliu  otlior  aboce 
■lity,  tlie  fonnor  is  presumed  la  have  mnviTed. 

Fourth.— It  botb  ho  oTer  tiftoen  ami  under  nixty,  atuk 
tlio  ■oxen  be  different,  tlio  male  Jipn^uiDwl  tn  liave  sur- 

t'i/th.—lf  one  be  iinUtr  tifleen  or  ovur  sixty,  and  tlie 
otlier  between  tbose  ages,  tlie  Inttor  is  prusumed  to  batro 
survived. 


BnBDiviaioii  14.  Offlcar  d*«med  ragnlarlr  appointed— ICaLMl; 
«CiLSS9i  tCiLili;  1GC31.U2;  L'lCaLl^l;  uCaL». 

STTBDiTisiOFCH  lABDd  16.  Rflnilar  pflifomiaiica  of  official  and 
todliJ«ldatT-lCal.3Mi,3(M.2r^imj»i^M;_iiC»l.M;_90U^^         ■* 


l«m.  l».<34.4S3j 

.1W,«™!  WCal.MOjSlUaLIB.IM.aS.i'- 

S.WOi  DooslieTtr  >.  Harrison,  Mann  a 

Iia  Soc,  Fnucals«,  etc  r.  Btaiil,  Uareh  UK,  IM, 


49<!al'^<n:  WCal.MDi61ttiu,lw',aa,44'l!BiCal.ll'l.mtM:aJ 


sttHDtrtBios  II.  Jndlalai  neard,  ooneot-U  cal.  m,  u  CaL  iia, 
m-,  ilCil.2ia,7Sii.Uli  SSGal.33a,<M;  MGal.33>,e3S. 

Wo.  BUM.  a;  »;  Cal.'lM^ 

SITBDiviaios  21.  FromliiorT  nots,  etc.,  importa  consideiatloa— 
)ja  SUM.  19  df  ihlijBcUcm.Buii  ClvU  Cade,  wot  iSM,  IsiB;  »  CaL  MI; 

ed,  <:  CaL  IT!. 

nCaL;«:»Cat. 

Ih  of  poTBon— oollHardfroiaiJiMTaajBan 


ill  -raOmXCT  EVIDEKOB,  ETO. 

STTDT>TV-IBIOT  K.  Ooplrtnen-a Cal. 291;  l»Cal.M4. 


SDBDTnBiOM  It.  LBgitinacy— IS  CaJ.  101. 
Subdivision  33.   Law  otHytd.-^]  Cal.  210, 

SoDDiviaiov  3S.   Fonign  iBin-JlCal.me;  KCaLN. 

SUBDEViaxDa  XI,  Coiuideimtion  of  Qontraot'  ■«»  mlML  Jl, 


dontinaanoa— ot  eilsUuitlilBSi 
HCC.  I  lii.  EuiHi.  u.  woDiraci— cuDsldcraUon  ror.Kc.  lou,  auM.  »■ 
OanTeTaiice  of  SEOgnlor,  eto.— sec.  IMI.  Dala— ot  vrltlDa;,  conect. 
sec.  IMA.  ■iiIhI.  23  mill  note:  of  InilDraemsnC  sea  tliBt  liesaT  DUpot- 
a.*iLB  onttaautiont— tec.  Ux4,uu\  note  tapra.  SaOi*  iwfaB,eXi).~ 
feubm1itted,>vc.  IWI,  «abi1. 18.  Erldsncs  anpFTOiud— nould  be  Bdf 
vtrse*»c.  IHttl,  iiubd.  A,  Exocntlonof— eoiiTej«ic«4iec.l163»Bnbd.lrT. 
Fire  aopartmool  raoonli— Political  Ooita, nee.  Ml.  PoiilgB  law*— 
euibotUed  Id  toiions,  leo.  1W3,  suba.  M  and  uuCc  Htiber  aTldsiiiia— 
luiwna.  Bee.  l:.Wt  Nibd.  6.  Identlly— at  peraod  Innn  uome,  uc.  1M3. 
dnnls.  Iiid<BHmsnt- oCncwiUalile  uuier,  dwunMluuida 
a.lW),>nbd.  K.    InDocance^ssc.  lneMuiid.  I.    Jiulidlo- 

, imnLii!e.lM>,nilid.  IE.   Law  obB7sd~s«c.  lW3.auljd.U. 

I.a(lt&]  — 


«tt— FoUttcuCode,  >ao.  79 

paid, Kc lUO, Bubd.  >.  02..-.  ... ,  _,r 

14  and  note.   Official  and  judicial  duly  regalailr  peiti>rraeA-« 

Ordlnarr  co'iueqiunces—lntciiilcd.  ace.  VtH.  aubil.  a.    Oidlnary 


udiiaM.  DitUwAd  iBUnt— acB. . 
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CHAPTER  VI. 


f  1M7.  Indispensable  evidence,  what. 
I  1968.  To  prove  usage,  perjury,  and  treason,  more  than  one 
required. 

im.  Will  to  be  In  writing. 

into.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  iu  writing,  when  invalid. 
!  1  1974.  Bepresentation  of  credit  uy  >vritiug. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 

Two  witaeaaea— for  probate  of  lost  will,  sec.  1339. 

§  1969.  A  laat  will  and  testament,  except  a  nuncupative 
will,  is  invalid,  unless  it  be  in  writinj^  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be 
produced,  or  secondary  evidence  of  its  contents  be  given, 
[in  effect  July  Ist,  lti74.] 
Lost  or  destroyed  will— probate  of,  sees.  1338^1341. 

fl970.  A  written  will  cannot  be  revoked  or  altered 
erwise  than  as  provided  in  the  Civil  Code.    [In  effect 
July  Ist,  1874.] 
Bevooation  or  alteration  of  will— see  Civil  Code,  sec.  1392  et  seq, 

§  1971.  Ko  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lamul  agent  thereunto 
authorized  oy  writing. 
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Scope  of  sectiott— application  restricted  by,  leo.  1972. 

Oorro^ionding  provieion— Civil  Code,  sec.  1091. 

Real  propertj— estate,  interest,  etc.,  In,  compare  see.  197S,  sabd.  6;. 
1>111  of  sale  insnfBclcnt,  62  Cal.  191 :  mortsa^e  lieu  can  only  be  created' 
toy  writing,  63  Cal.  G77. 

Trast— Civil  Code,  sec.  852;  6  Cal.  154. 

§  X972.  The  precedini;  section  must  not  be  construed^ 
to  aSect  the  powder  of  a  testator  in  the  disiwsition  of  his. 
real  property  by  a  kist  x^U  and  testament ,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implica- 
tion  or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specilic  performance  of  an  agreement^ 
in  case  of  part  performance  thereof. 

Trusts— Implied^21Cal.92;22Cal.6T5;  27 Cal.  119;  3»Cal.481;  36Cal.fi4. 

Partperformance— enforcing  verbal  contract  after,  I  Cal.  119,207;  10* 
Cal.  150;  19  Cal.  447;  24  Cal.  It2;  S5  Cal.  616;  Sr)  Cal.  100;  44  Cal.5:)5;  4S 
CaL  104 :  executed  parol  agreement  to  convey  laud,  not  withlu  statute,. 
52  cal.  6G1. 

§  1973.  In  the  following  ^sases  the  agreement  is  in«> 
valid,  tniless  the  same  or  some  note  or  memorandum, 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree-^ 
ment,  cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  contents : 

1.  An  agreement  tliat  by  its  terms  is  not  to  be  per-> 
formed  witiiin  a  year  from  the  making  thereof; 

2.  A  special  iiromise  to  answer  for  tlie  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-'seven  hundred  and  ninety-four  of  tlio 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  tban  a  mutual  promise  to  marry ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol-. 
lars,  unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  tliem,  of 
such  things  iii  action,  or  pay  at  the  time  some  part  of  the 
purcbase-money ;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  -sold,  the  terms  of  sale,  the 
price,  and  tho  names  of  the  purchaser  and  person  ou  w  hose 
account  the  sale  is-made,  is  a  suthcieut  memorandum: 

5.  An  agreement  for  the  leasing  for  a  longer  period  tlian 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought}  to' bo  chained,  is  invalid,  unless  tho  author- 
ity of  tbe  agent  be  in  writing,  subscribed  by  the  party' 
•ought  to  be  charged. 

CODK  CXV.  PSOC— oA. 
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Oomtponding  proviaion<-6eo  CItU  Code,  sec.  16Si. 

Note  or  oemorandam— lanffoage  and  safflclency  of,  21  Gsd.  609;  37 
'Cat  250;  by  aactloueer,  sec.  1U7J,  subd.  4,  and  note. 

Subdivision  1.  ARreement  not  to  be  perfornied  within  a  year— 
•eases  within  Statute  or  Frand».  43  Cal.  &(K);  in  Cal.  286:  not  witllin  stat- 
ute, 49  Cal.  274:  parol  iMUtuership.  part  performanee,47  CaL  174. 

Subdivision  2.   Giiarant7~-€orre8pondlng  provision.  Civil  Code, 

■CC.2T93:  exception.  Civil  Code, sec. 27n4:  cxecaitorby.sec.  1612:  within 
the  statute, 2  Cal.  15U:  9  Cai.S-J.^:  li  Cal. 2^, M2;  29 Cal. (KM;  53  Cal.  54: 
otherwise.  6  Cal.  285:  GCal.  102;  7C:U.32;  12  Cal.  311:  18Cal.G22:  22  CaL 
187;  27 Cal. SO;  29 Cal.  150;  3J  Cal.  121;  34  Cal.  673;  88  CaL  Hi;  wi-ittcu 
•consideration  for  forbearance,  2  CaL  460;  50  Ca^  255:  of  prouLLssory 
note,  2  Cal.  4d5. 

Subdivision  4.  Agreement  for  sale  of  goods,  etc.— auction  sale. 

-entry  of,  see  1  CaL  415;  also.  Civil  Code,  sec.  17)8,  Political  Corle.  sec. 

1292:  corresponding  provision,  Civil  Code,8ec.  1739,and  see  Civil  Code, 

sec.  1740:  contract  in  writing,  when  presnmed.  1  CaL  181:  delivery,  3 

Cal.  140;  8CaL()14:  14CaL3i4;  l9CuL393;  22  Cal.  103,539;  23  Cn I.  €>.■(.  540: 

goods  and  chattels,  growing  crops  are  not,  6  Cal.6ii4:  17  Cal.  54.');  37 
ial.  634 :  insurauco  policy.  Are.  as  collateral  security,  30  Cal.  b7 :  mluing 
Slocks  bought  on  margin,  47  Cal.  142. 

Subdivision  5.  Agreement  as  to  real  property— Agent's  antlior- 
1^,  21  Cal.  38J:  80  Cal.  360:  47  Cal.  213:  auction  sale,  when  void,  a  CaL 
75:  before  statute  enacted.  1  Cal.  08:  corresponding  provision.  Civil 
Code,  sec.  1741 :  court,  sale  by,  not  within  statute,  0  Cal.  181 :  executed 

£arol  agreement  to  convey  lands,  not  within  statute,  4  CaL  315;  39  CaL 
fiii  52  c:al.561:  growUig  crops,  not  within  statute,  23  Cal.  «:»;  .^7  Cal. 
634:  lease  for  more  than  year.  2  Cal.  603:  Blexican  law,  parul  contracts 
under,  1  CuLlii);  10  CaL  17:  24  CaL 222;  41  CaL 331;  45C<a.5.S7:  njlulnff 
claim.  14  CaL  22:  20  CaL  198;  23  CaL  173;  80  Cal.  481;  51  CaL  2:iHz  onU 
■Krecment  not  to  opi>ose  iiatcnt,  void,  52  CaL  624 :  part  pvrforuiauce. 
sec.  1972  and  note:  promise,  parol.  to_pay  for  ImprovemcuLs.  vaild.  2 
CaL  489:  parcliaseforauotiier.22  CaL6<5;  35  CaL  488:  right  of  >\>ay.  3d 
Cal.  Ill :  services  lu  seUUig  laud.  87  Cal.  539:  38  CaL  99;  48  Cal.  194: 
specillcperformance of  verl)al contract. 24 Cal.  171 :  trast,  violation  of, 
2i  Col.  97;  S.*)  CaL  481 :  unwritten  oontnict  for  sale  of  Lmd,  void.  4  CaL 
£0:  verbal  agreement  to  recouvey  laud.  48  CaL  405;  JSOCal.  23:  void  fu 
.part,  if  entire  contract  Invalid,  38  CaL  99:  writing  need  not  be  alleged. 
51  CaL  210. 

§  1974.  No  evidence  1b  admissible  to  chai]ee  a  person 
npun  a  representation  as  to  the  credit  of  a  third  person* 
unless  sucli  representation,  or  some  memorandum  there- 
of, be  in  writing,  and  either  subscribed  by,  or  in  the  hand- 
writing of,  the  party  to  be  charged. 

CHAPTER  Vn. 

CONCLX7SIVB    OR    UNANSWERABLE    XIVI- 

DENCE. 

S  1978.  GondnslveorunaoswerahleeTideQce. 

§  1978L  No  evidence  is  by  law  made  couclosive  or  an* 
answerable,  unless  so  declared  by  this  Code. 
Estoppel— sees.  1906, 1962. 


TITLE  m. 

Of  the  Productiott  of  Evidence. 

Chap.  I.    By  whom  to  be  produced.    §§  1981-1982. 
n.    Means  of  production.    §§  1985-1997. 
m.    Manner  of  production.    §§  2002-2054. 
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CHAPTER  L 
BY*  WHOM  TO   BE  PRODUCED. 

r*  i  19S1.  £Tideiiee  to  be  produced,  bj  whom. 

i  19BZ.  Writing  altered,  who  to  ezpIaiD. 

§  1981.  The  party  holding  the  affirmatiYe  of  tlie  issue 
"must  produce  the  evidence  to  prove  it;  therefore,  the 
harden  of  proof  lies  on  the  party  who  wonld  be  defeated 
if  no  evidence  were  given  on  either  side. 

Bmden  of  proof— see  under  Avfibjcativs  Aluboatiovs,  me. 
IWht :  afflmuitiTe  matter  in  answer,  where.  8  CaL  31 ;  15  Gal.  100 :  eject- 
ment in.  51  CaL  55;  luunitjr  of  .  47  CaLlU;  money  paid  nnder  dnieas, 
SSC'aLGMi. 

§  1982.  The  party  prodncing  a  writing  aa  gennine 
wliicli  litis  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  quf^stiou  in 
di.H|tutt;.  must  account  for  tlie  appearance  or  alteration. 
He  may  show  that  tlie  atterati<m  was  made  byitiiother, 
witliuut  Ills  concurrence,  or  was  mado  with  tlie  consent  of 
the  iiarties  afifectt^l  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  oliaoge  tlie 
meaning  or  language  of  th«9  iuMtrument.  11  he  do  4;liat, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of.  50  Cal.613:  impeachinsr  certificate  for.  52  CaL 
171 :  in  indictment,  50  Cal.  447 :  need  of  accountmg  for,  'X  Cal.  \A:  aolB- 
ciently  explained,  H  Cal.  Stit. 

Printed  form—erasure  in,  32  CaL  88:  constmction  of,  sec  18G2. 

CHAPTER  n. 
MEANS  OF  PRODTTCnON. 


J 


I  1965.  Subpoena  for  witness  defined. 

I  19S6.  Subpoina,  Iiow  issued. 

8  1987.  Hiibpteiia,  liuw  served. 

~  l^i88.  How,  if  witness  liu  concealed. 

1989.  Wiieii  a  witness  is  comi)elled  to  attend. 

I9D0.  Person  present  compelled  to  testi^. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 
I  1993.  Warraut  may  issue  to  hring  witness,  when. 
S  1994.  Contents  of  warrant. 

il9f;5.  If  witness  be  a  prisoner,  how  brought. 
1996.  On  wliuse  motion. 
1997.  How  examined. 

§  1985.  The  process  by  which  the  attendance  of  a  wit- 
ness is  required  is  a  subixBna.    It  is  a  writ  or  order  di- 
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veeled  to  a  pezton  afnd'  reqnfrinff  his  attendance  at  a  par- 
ticuLai  time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  biine  with  him  any  books,  dociunents, 
01C  other  things  under  his  control,  which  he  is  bound  by 
law  to  produce  in  evidence. 

51986.  The  subpoena  Is  issued  as  follows: 
.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  ^herein^  it  ifi  issued  under  the  seal  of  the  court 
"before  which  the  attendance  is  required,  or  in  which  the 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
6tate,  it  is  issued  by  the  judge,  justice,  .or  any  otlier  officer 
"before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
tlie  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certiUcate  of  contumacy  to 
«aid  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  tlie  subpoena  directed 
the  attendnnee  of  tlie  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1987.  The.service  of  arsubpcsna  is  made  by  showing 
the  original  and  delivering  a  copy,. or  a  ticket  containing 
its  sul)8tauce,  to  the  witness  personally,  giving  or  offering 
to  liim  at  the  same  time,  if  demanded  by  him^  the  fees  to 
which  the  is  entitled  for  tmvel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
iee  must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and.  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1938.  If  a  witness  is  concealed  in  a  bnilding  or  vessel, 
so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  oHicer  issuing  a  subpcBna^  may, 
upon  proof  bV  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sherifif 
of  the  oounty  serve  the  subpoDna;  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  ]mrpoae  may  break  into 
the  buikUng  or  vessel  wliere  the  witness  is  eonoealed. 
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§  1969.  A  witness  is  not  obliged  to  attend  as  a  ^witnen ! 
before  any  court,  judge,  justice,  or  any  other  officer,  oat 
of  the  county  in  which  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  tbe 
place  of  trial. 

J  1990.  A  person  present  in  court,  or  before  a  jadidal 
cer,  may  be  required  to  testify  in  the  same  xnanner  as 
if  he  were  in  attendance  upon  a  subpcsna  issued  by  suck 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  he 
sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  omcer  issuing  the  subfKsna  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  his  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  snbpcena— 46  Cal.  82. 

Befhsal  to  answer— sec.  2065;  35  CaL.  89. 

Oontempt— sees.  1209, 1319. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars, 
and  all  damages  which  lie  may  sustain  by  the  failure  ot 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subposna,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

^§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitmeut,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.   And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court 
[In  effect  AprU  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  Jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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{>tiri>ose  of  being  orally  examined,  may  be  made  as  fol« 
ovrs: 

1.  By  the  court  itself  in  which  th^  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court;  ' 

2.  liy  a  justice  of  the  Supreme  Court,  or  a  judge  of  the  j 
Superior  Court  of  the  county  where  the  action  or  proceed-  | 
inc  is  pending,  if  pending  before  a  Justice's  Court,  or 
liefore  a  judge  or  other  person  out  of  court.    [In  effect 

JLpril  IGth,  IbttO.] 

I 

g  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

S  1997.  If  the  witness  be  imprisoned  in  the  county 
'Wiiere  the  action  or  proceeding  is  pending,  his  production 
may  be  required.  In  all  other  cases  his  examination, 
when  allowed,  must  be  taken  upon  deposition. 
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Art.  L  Mods  of  Takiso  thb  Tsstdcost  of  WmrBBSss. 
II.  Affidavits. 

III.    DKF08ITION8. 

IV. .  Haithbb  of  Tartko  Dxposmovs  Out  op  ths  St  ati 
V.  Kavmbb  of  Takuvo  DuroeiTioNft  m  ths  statb. 

VL    OBirXftAL  BULBS  of  EXAMIKATIOH. 

ABTICLE  L 

Mods  of  Takuto  thb  TsaTixoBT  of  witsxssbs. 

!  2003.  Testimony,  in  what  mode  taken. 

2003.  Affidavit  defined. 

2004.  A  deposition  defined. 

2005.  Oral  examination  defined. 
I  2006.  Deposition,  how  taken. 

§  2002.  The  testimouy  of  witnesses  is  taken  in  three 
modes : 

1.  Byafladavit; 

2.  By  deposition^ 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 

Affidavits— sec.  2009  et  $eq, 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross^zamine. 

Depositions— eecs.  2019-2021 :  form  of,  sec.  2008. 

§  2005.  An  oral  examination  is  an  examinatiou  In 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
tact  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  rules  of  examination— sees.  2042-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
tion and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depositions— fonnerly,  in  narratlTe  form,  3S  CaLSO. 
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ABTIOIA  n. 
AVFiBATrrs. 

200).  AffldaTits  and  deiKMUIons,  how  takea. 

2010.  Evideuce  of  pubUcatlou*  wliat. 

2011.  Where  filed. 
201:2.  Affidavlta  to  be  lued  in  tbls  State,  before  irliom  UBgr  be  taken 

la  this  State. 

S  2013.  If  made  in  another  State  of  the  United  States*  before  whom 
taken. 

f2014.  If  made  In  a  foreign  country,  before  whom  taken. 
2015.  Certilicato  of  the  clerk.  If  taken  before  a  jud^e  of  a  court  out 
of  this  State. 

§  2009.  An  affidavit  may  be  ased  to  verify  a  pleading 
or  a  paper  iu  a  special  proceeding,  to  prove  tue  service  ot 
a  summons,  notice,  or  otlier  paper  iu  an  action  or  special 
proceeding,  to  obtain  a  prov»ional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
Bome  other  provision  of  this  Code. 

Use  of  affidavit8~-3ICaL203. 

Signature— not  essential,  15  GaL  53. 

Za  foreign  language— excluded,  2S  GaL  418. 

Extant  of  affidavit— 27  CaL28& 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  lai^,  or  by  an  order  of  a  court  or  judge, 
to  bo  published  in  a  newspaper,  may  be  given  by  the  atfi- 
davit  of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  iu  which 
the  publication  was  made. 

Aflidayit  of  publication— eee  sec.  4I3fi:  "proprietor"  synonymous 
with  **  printer,^  37  GaL  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
v'ith  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  haviug 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  majr  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorized  to  take  affldarlts— eee.  179,  subd.  3:  official 
character  of.  justice  of  the  peace,  within  the-StatetUeed  not  appear, 
UCaL63. 
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§  2013.  An  affidavit  taken  in  another  State  of  tlie 
United  States,  to  be  used  in  this  State,  may  bo  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  tliis 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal.    [In  effect  July  Ist,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the 
Uuited  States,  or  before  any  judge  of  a  court  of  record 
Laving  a  seal,  in  such  foreign  country.  [In  effect  July 
1st,  1«74.] 

.  §  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
uineness of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 

ARTICLE  XXL 
DKP08ITI0V8. 

!2019.  Deposition,  when  used. 
20:20.  Testimony  of  a  witness  oat  of  the  State,  when  taken. 
2021.  In  the  State,  wben  taken. 

]  §  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  de]X)sition  as  prescribed 
by  this  Code. 

§  2020.  The  testimon;^  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  any  time  after 
a  question  of  fact  has  arisen  therein. 

Ii^nner  of  taking  depositions  out  of  the  State-4ec.  2024  et  $eq. 

§  2021.  The  testimony  of  a  witness  in  this  State  may  be 
taken  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases: 

1.  When  the  witness  is  a  part^  to  tho  action  or  ])roceed- 
ing,  or  an  officer  or  member  of  a  corporation  which  is  a 

garty  to  the  action  or  proceeding,  or  a  person  for  whose 
nmediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 
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2.  When  the  witness  resides  oat  of  the  county  in  which 
Ills  testimony  is  to  bo  used. 

3.  "When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab- 
sent when  the  testimony  is  required. 

4.  "When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  intirm  to  attend. 

6.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided,  thut  the 
deposition  of  such  witness  shall  not  be  used  if  his  jiresence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition— mode  of  takinpr*  sec.  2006:  who  may  take,  2  Cal.  25;  sec. 
179,  siibd.  3;  In  this  state,  manner  of  taktnff.  sec.  2031  etseq. :  name  part 
of  testimony,  4!)  Cal.  383:  service  of,  47  Cal.  644:  strict  construction  be* 
fore  Code,  2  Cal.  26, 383 :  amending  answer  after,  47  Cal.  174. 

SuBDmsioir  1.   Party,  etc.— 29  Cal.  619. 

SunnrviBiON  2.  Oat  of  coonty— 29  Cal.  619. 

ABTICIiE  IV. 
HAsnnsn  ov  Takzeto  Dspositioks  Oitt  of  this  State. 

» 

S  2024.  Testimony  of  witness  ont  of  State  taken  npon  conunlssion  Is* 
sued  under  seal,  upon  notice.    To  whom  to  Issue. 

S  2035.  Proper  Intorrogatories  may  be  prepared,  or  may  be  waived  by 
tlienarties. 

i20-36.  Autliorfties  and  duties  of  commissioner. 
2027.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 
20i8.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof,  on  the  application  of  either  party,  upon 
live  days'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
agree,  to  any  juage  or  justice  of  the  peace,  or  commis- 
sioner, selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
16th,  1880.] 

Commissioner— estoppel  to  dispute  regularity  of  appointment,  27 

Cal.  3(7. 
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§  2025.  Soda  .proper  inteTK^^tories/dixeei;  and  orosn, 
as  tbo  respective  parties  may  prepare  to  he  aettlerl,  if 
the  parties  dsagree  as  to  tbeir  form,  by  tlie  ju(l|;e  or  ofH- 
eer  granting  the  order  for  the  commission,  at  a  day  tixe«l 
in  the  order,  may  be  annexed  to  the  commission ;  or,  wbex& 
the  partita  agree  to  tliat  mode,  Uia  examination  may  be 
Avitliout  written  interrogatories. 

Znterrogatoxies-^aestlcm  and  answer  In  depositions,  sec.  2006. 

§  2026.  The  commission  must  authorize  the  commis- 
sioner to  administer  an  oath  to  the  witness,  and  to  tako 
liis  depasitiou  in  answer  to  the  interrogatories,  or  wlier& 
the  examination  ia  to  be  without  interrogatories,  in.  re- 
spect to  the  question  in  dispute,,  and  to  certify  the  depo- 
siiiun  to  the  court,  in  a  sealed  envelope,  directed  to  the 
cleric  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usaaicliannel  or  convey- 
ance. 

Oertificat«—SM.  203311 ;  27  Cal.  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  except 
upon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Continuance— none,  where  no  diligence  In  obtaining  commission.  2 

Cal.  698. 

§  2028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  ou  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

ABTICLE  v. 

llAinrsB  09  TAEnro  dbpositiok?  tv  this  Statb. 

S  2031.  Depositions  may  be  taken  before  a  Judge,  etc.,  upon  noHco  to 

S  2032.  Manner  of  taking  depositions.  May  be  used  by  either  party 
on  the  trial. 

2033.  When  deposition  excluded. 

2034w  A  deposition  once  tfUceu  may  be  read  at  any  timo. 

2U35.  Deposition  In  this  Btttte  to  L>o  used  in  other  States. 

2036.  How  to  procure  witness  upon  commission. 
_  2037.  How,  if  no  commission. 
S  2038.  Deposition,  how  taken. 

§  2031.  £ither  pavtjr  may  have  the  deposition  taken  of 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
fifiction  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  ou  servlug  upon 
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tlie  advers^jparty  prdYious  lioticeof  tbo  time  and  place 
of  examination,  together  with  a  cop^  of  an  affidavit,  show- 
ing tbat  the  case  is  within  that  section.    Such  notice  must 
l>e  at  least  ifive  days,  adding  also  one  day  for  every  twenty- 
l^ve  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
given,  imless,  for  a  canse  shown,  a  judge,  by  order,  pre- 
Boribe  a  'shorter  time.    When  a  shorter  time  is  prescribed, 
a  copy  of  tlie  order  must  be  served  with  the  notice. 

lYotice— absence  of,  5  Cal.  444:  conteDts  of, 6  CaL  060:  proof  of  mrrp 
ice  of,  43  CaL  48ft:  service  of,  before  Code,  47  Cal.  644:  sumcieucy  of,  17 
Cal.  37 :  time  shortened,  17  Cal.  37. 

§  2032.  Either  party  may  attend  the  examination  an4 

?Qt  auch  questions,  direct  and  cross,  as  may  be  proper, 
'be  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  8ubscril)ed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  13  pending,  or  to 
Bucb  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
oe  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subjecli 
to  all  legal  exceptions;  but  if  the  parties  attend  at  iho  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  same  was  stated  nt 
the  time  of  the  examination.    If  tlio  deposition  be  take  a 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  madc5  at  the  trial 
that  tlie  witness  continues  absent  or  iniirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 
Ez  parte  deposition—after  notice,  6  CaL  17. 
Oertilicate—e  Cal.  659;  IS  Cal.  330;  85  Cal.  30. 

Ojjections  to  deposition— ij  Cal.  383;  3  Cal.  94;  9  CaL  68;  14  Cal.  ft42; 
18  Cal.  330;  19  Cal.  683;  23  Cal.  42:  3G  CaL  191;  43  Cal.  48»;  when  uot  ad- 
missible a^dinst  executor,  51  Cal.  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  nim  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken.  It 
may  be  read  by  either  party  in  any  stage  of  the  sama 

Cods  Grv.  Pboo.p-58. 
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action  or  proceeding,  or  in  any  other  action  between  the 
same  parties  iipon  the  same  subjccti  and  is  then  deemed 
the  evidence  of  the  party  reading  it. 

Reading  deposition— In  same  action,  14  CaL  542 ;  sec.  2028 :  In  anotiier 
action,  by  stipulation,  22  CaL  42. 

§  2035.  Any  party  to  an  action  or  specisd  proceeding 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has 
been  issued  from  the  court,  or  a  judf^e  thereof,  before 
which  such  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  hun  of  the  materiality  of  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  requiring 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specitied  time  and  place.  [In 
effect  April  16th,  1880.] 

Subpoena— sec.  1985  et  teq, 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  \vit- 
ncss  to  appear  and  testify  before  him  at  a  speciiied  time 
and  place.    [In  effect  April  IGtb,  1880.] 

§  2038.  Upon  tbe  appearance  of  the  witness,  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding  is  pending^ 
Ui  sucS  manner  as  the  law  of  that  State  requires, 

ARTICLE  YL 
Obnxbal  Bttles  ov  EzAMnrATioir. 

2042.  Order  of  proof,  how  re^nil&ted. 

2043.  Witnesses  not  under  examination  may  be  ezcfai<le<L 

2044.  Court  may  control  mode  of  interrogation. 
2046.  Direct  ana  cross-examination  definecL 
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2046.  Iieftding  question  defined. 

2047.  Wben  witness  may  refresh  memory  from  notes. 

2048.  Cross-ezamlimtioii,  as  to  what. 

2049.  Party  producing  witness,  how  far  may  Impeach  his  credit. 

2050.  Witness,  how  examined.   Wben  re-examined. 

2051.  How  impeached. 

2052.  Same. 

2053.  Evidence  of  good  character,  when  allowed. 

2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  party 

§  2042.  The  order  of  proof  must  be  regulated  by  the 
sound  discretion  of  the  court.  Ordinarily,  the  party  be- 
ginning the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

Order  ox  proof— controlled  by  court,  sec.  C07  and  note:  reopening 
case,  sec.  607,  subd.  3.  note,  and  5  Cal.  137:  in  criminal  case,  47  Cal.  338< 
where  assignment  of  contract,  27  Cal.  248. 

'  §  2043.  If  either  party  requires  it,  the  judge  may  ex- 
clude from  the  court-room  any  witness  of  the  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may 
not  hear  the  testimony  of  other  witnesses. 

Ezclusion  of  witnesses— proper,  53  Cal.  491 :  discretion  of  court,  29 
CaL  622 :  effect  of  disobeying  order  for,  20  CaL  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive  for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule — ^the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  lit.  The  court,  however,  may  stop 
tlie  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Control  of  court— over  examination,  47  Cal.  194:  answer  of  witness, 
sees.  2065, 2066:  stopping  further  testimony,  39  CaL  38. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
durect. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, leading  questions  are  not  allowed,  except  in  tlje 
sound  discretion  of  the  court,  under  si^ecial  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 
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§  2047.  A  witness  is  allowed  to  refresh  his  mejnoTy 
respect  ini?  a  fact,  by  anything  written  by  himself  or  xintler 
liis  direction  at  the  tlmo  wlien  the  fact  occurred  or  iixuxie- 
diatoly  thereafter,  or  at  any  other  time  when  the  fact  \vas 
fresli  iu  his  memory  and  he  knew  tliat  the  same  was  cor- 
rectly stated  in  the  writing.    But  in  such  case,  the  writ- 
inpf  must  be  produced  and  may  be  seen  by  the  adverse 
psirty,  who  may,  if  he  choose,  cross -examine  the  witness 
upon  it,  and  may  read  it  to  the  jury.    So,  also,  a  witness 
may  testify  from  such  a  writing,  though  he  retain   no 
recollection  of  the  particular  facts,  but  such  evidence 
must  be  received  with  caution. 

Kofroshing  memory— 4  CaL  260;  ,49  Cal.  168. 

Inspection  of  writing— shown  to  witness,  mc,  2864. 

§  2048.  The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  his  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  other  matters, 
such  examination  is  to  be  subject  to  the  same  rules  as  a 
direct  examination. 

Cross-examination,  scope  and  extent  of— common  territory,  on^  38 
Cal.  223:  credibUity  of  witness,  attacking,  27  Cal.  68;  89  Cal.  ti85:  63  CaL 
425,aud8eoimpeacbmcnt:  directijifir  attention  of  witness,  45  Cal.  121: 
discretion  of  court,  86  Cal.  223;  45  Cal.  14G;  47  CaL  194:  forcible  entry 
and  detainer,  36  CtiLSSO:  imneacliment  by  collateral  question,  63  Cal. 


recall  for,  4')  Cal.  (>32:  6t)  Cal.  137:  responsive  to  direct  examination,  8 
Cal.  450;  7  Cal.6Gl{  14  Cal.  18;  33  Cal.l)!);  stopping  furtlier  testimony, 
sec.  2044 :  stopping  one's  own  witness,  36  CaL  223. 

§  2049.  The  party  producing  a  witness  is  not  allowed 
to  impeach  his  credit  by  evidence  of  bad  character,  but  he 
may  contradict  him  by  other  evidence,  and  may  also  show 
tLnt  he  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  as  provided  in  section  two 
thousand  and  fifty-two. 

Scope  of  provision— 30  Cal.  394. 

Discrediting  one's  own  witness— 49  Cal.  384:  when  not  permitted, 
80  Cal.  3ti0:  no  need  of  contradicting  at  time,  22  Cal..231:  i»rty  made 
one's  witness,  estoppel  as  to,  12  CaL  308. 

§  2050.  A  witness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  matter  without  leave  of  the  court,  but 
he  may  be  re-examined  as  to  any  new  matter  upon  which 
he  has  been  examined  by  the  adverse  party.  And  after 
the  examinations  on  both  sides  are  once  concluded,  the 
witness  cannot  be  recalled  without  leave  of  the  court. 
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lieave  is  granted  or  withheld,  In  the  exercise  of  a  soiind 
discretioxL 

fiecalllng  wttness—ln  criminal  cafle.49  GaL  628:  discretion  of  courts 
607,  subd.  3,  note ;  60  Cal.  187 ;  51  Gal.  191. 


g  2051.  A  witness  may  be  Impeached  by  the  party 
a.gain8t  whom  he  was  called,  by  contradictory  evidence, 
or  "by  evidence  that  his  general  reputation  for  tratb,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
xvrongf  ul  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
lio  has  been  convicted  of  a  felony. 

Oompare— «ec.  1847. 

Impeaching  advene  yrifaeta— General  reputation  bad,  personal 
knowledge  not  sufflclent,  53  Cal.  68:  credibility,  41  Cal.  66;  4t)  Gal.  185;  49 
Cal.  32.  m :  not  believing  under  oath,  12  Cal.  306;  35  Cal.  553 :  hostility,  48 
Cal.  185:  chastity,  lack  of.  not  ground,  27  Cal.  630;  48  Cal.  553.  Previoui 
■e&nvictitm  qf  felony,  39  Cal.  449, 614, 697;  50  Cal.  233:  51  CaL  597.  Ranae 
€f  eroM-examinattont  coUateral  matters,  51  Cal.  697;  53  CaL  65.  119: 

food  character,  showing  after  impeachment,  seo.  2053n :  laying  founda- 
Lon,53CaL425. 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  bo  done 
the  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

laconaistent  statements  of  witness— impeachment  by  showing,  2 
CaL826:  local.  173.222;  17  Cal. 605;  21  Cal.Sb^;  25  Cal.  5S7:  29  CalTlil. 
492;  3:)  Cal.  5*22;  43  Gal.  162;  44  Cai.  452;  47  CaL  138;  48  CaL  85,  185;  49 
CaL  3S1;  50  Cfd.  628;  51  CaL  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 

not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 

action,  nntil  the  character  of  such  party  or  witness  has 

been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of,  4')  Cal.  485:  In  criminal  case, 
49  Cal.  029rafter  impeachment,  48  CaL  61;  50  Cal.  2J3:  jadge's  indorse- 
ment of  witness  Ininroper,  27  CaL3U0:  rebnttiug,  irrelevant,  Domielly 
tr.  Curran,  March  l8tli,  1880,  5  Pac.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  inspection,  where  merely 
ideDtifled,  52  Ckl.  457:  where  put  In  eyidence,  40  CaL  638;  where  done 
ts  lefresh  memory,  seo.  2047. 
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TITLE  IV. 
OF  THB  ZSFFECT  OF  EVIDENCB. 

S  2061.  Jnry  judges  of  effect  of  evidence,  but  to  be  Instructed  on 
tain  points. 

§  2061.  The  jury,  subject  to  the  control  of  the  conrt, 
in  the  cases  specilied  in  this  Code,  are  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  be  conclusive.  Thoy  are,  liowe'ver* 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  douot 
produce  conviction  in  their  minds,  against  a  less  nnmber 
or  against  a  presumption  or  other  evidence  satisfyin^r 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  most 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  tlie  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

FroTince  of  jnrr-Hiuestions  of  fact,  sec.  2101 :  effect  of  evidence, 
80 Cal.  151;  40 C:U.  272:  48  Cal.  80;  51  Gal.  603;  53  Cal. 415. 635;  Hclbiiig «. 
Bvea  lus.  Co.,  Feb.  litli,  1880;  4  Tac.  C.  L.  J.555:  Myers  r.  Spoouer, 
July  8th,  1880,  A  Pac.  C.  L.  J.  6l2 :  credibility  of  witnesses,  see  last  sub- 
bead,  and  47  Cal.  631. 

FroTince  of  court— compare  sec.  608  and  notes,  sec  2102. 

StTBDivisiON  2.  Majority  of  witnesses— not  decisive,  38  GaL  87: 
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most  positive  tentlmony  may  be  rejected,  14  Gal.  638:  jury  aro  JodgM 
ot  credibility,  see  under  Faovikob  ojf  Juby,  note  tupra. 

SiTBDTVisioiv  S.  Witness,  false  In  part— to  be  distntsted  tn  all; 
irvillf  ul  falsity  requisite,  63  CaL  4111 :  disregarding  testimony  improper* 
»OCal.  151;MCaf.864. 

SuBDivTsiON  4.  AccomplIce-HllstraBtlnff  testimony  of,  ete^  Me  89 
Cal.  614 ;  63  Cal.  601, 6U4,  corroborating  30  CaTlltt;  8»  Cal.  403;  60  Cal.  450. 

Admissions— see  sec.  1870,  subd.  2  and  note. 

BUBDiYisiON  6.  Oiyil  cases— afflrroative  of  Issue  to  be  preyed* 
sec.  19dl :  preponderance  of  evidence,  60  CaL  633. 


Criminal  cases— beyond  reasonable  doubt,  61  Cal.  S72;  63  CaL  446; 
S3  CaL  67 :  same  on  Justification  of  trutb  in  slander,  60  CaL  63L 

8UBDIVI8IOS  7.  Weaker  evidence  offered-6Cal.249;  9CaLi30. 
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TTTLB  V. 
OF  THE  RIGHTS  AHD  DtTTZES  OF  ^VT7- 


20(M.  WltneflBes  bound  to  attend  wbensubpoBDaed. 

2066.  Witnesses  bound  to  answer  questions. 
2060.  Rlebt  of  witnesses  to  protection. 

2067.  Witnesses  protected  from  arrest  wben  attending,  or  gofzugr  ^v 
returning. 

12068.  Arrest  to  be  made  Toid,  and  party  making  arrest  liable,  etc 
2069.  To  make  affidavit  if  arrested. 
2070.  Court  to  dlscbarge  witness  from  arrest. 

§'2064.  A  witness,  served  with  a  subpcBna,  must  at- 
tend at  tlie  time  appointed,  with  any  papers  nnder  his 
control  required  by  the  sabpoena,  and  answer  all  pertinent 
and  legal  (questions;  and,  unless  sooner  dischaiged,  must 
remain  until  the  testimony  is  closed. 

Sabp<Bna-«ecs.  1985, 1991. 

Answering  qnestions-Hiec.  20fiS. 

Witnessea— competency,  etc.,  sees.  lf)7&-1884:  examination,  impeacb- 
meut,  refreshing  memory,  etc.,  sees.  'J042-2UM. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establisli  a  claim  against  Iiimself ;  but  he  need  not  give  an 
answer  which  will  Lave  a  tendency  to  subject  him  to  pun- 
ishment forn  felony;  nor  need  he  give  an  answer  which 
will  liave  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  iirevious  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
Cal.  Ib4:  degrading  answer.  35  Cal.  VH;  Zi)  CuL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  ouly  so  long 
as  the  interests  or  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Oompare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  of, 
see  Const.  Cal.  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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court,  jadgei  commissioner,  referee,  or  other  person,  in  a 
case  wliere  the  disobedience  of  the  witness  may  be  pun- 
islied  as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

'Sxexaption  from  airett— but  not  from  obeying  ordinary  process,  6 
CSlL  32. 

§  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ceding section,  is  void,  and  when  willfully  made,  is  a  con- 
tt3U]pt  of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  aouble  the  amount  of  the  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
Die  to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpoaua,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 

Contempt  of  court— see  sees.  1209-1222. 

■ 

§  2069.  An  ofScer  is  not  liable  to  the  party  for  making 
the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpcena  to  attend  as 
a. witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicn  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpcsna. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpcena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  tiie  arrest,  or  before 
application  for  the  discharge,  a  judge  of  tlie  court  may 
grant  the  discharge.    [In  effect  April  IGth,  1880.] 
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CHAPTER  I. 
BVIDENCE  IN  PARTICXTIiAR  CASES. 

S  2074.  An  offer  equivalent  to  payment. 

§  2075.  Wboever  pays  entitled  to  receipt. 

S  2076.  Objections  to  tender  ninst  be  specified. 

I  2077.  Rules  for  coastruing  descrliitlon  of  lauds. 

I  2078.  Compromise  offer  of  no  avail. 

§  2079.  In  action  for  divorce,  admission  not  SQflLclent. 

§  2074.  An  oifer  in  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per* 
sonal  property,  is,  if  not  accepted,  equivalent  to  tlie 
actual  production  and  tender  of  the  money,  instrument, 
or  property. 

Offer  to  compromi8e-«ecs.  997,  2078. 

Tender— alleging,  15  Cal.  876:  34  Cal.  616:  attorney  in  fact,  by,  1  Cal. 
837 ;  49  Cal.  d»6 :  effect  of.  14  Cal.  519;  34  Cal.  666;  41  Cal.  133:  suMcIeucy 
of,  5  Cah  339:  15  Cal.  208:  82  C£ll.  168;  Herman  v.  Haffenegger,  Feb.  12tli, 
1880, 4  Pac.  C.  L.  J.  559:  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  sucli  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  ho  may  liave  to  tlie  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  ho  must  specify  the  amount,  terras,  or  kind 
wbicli  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§2077.  The  following  are  the  rules  for  construing  the 
descriptive  part  of  a  convevance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measuro- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  boundaries 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  l>otIi; 

4.  When  a  road,  or  stream  of  water  not  naYlga.l>Ie,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  tlie  stream  are  included  in  tfae  con- 
veyance, except  where  the  road  or  tliread  of  the  stream 
is  held  under  another  title; 

5.  When  tide- water  is  the  boundary,  the  rlg^hts  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navi^ble  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  gn^ntor  to  low- 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Dosoription  in  oonveTanoe—coiistnictlon  of,  sec.  1880;  10  Cal.  189; 


(too.  579, 6S5.  sKerman  v.  kcCartby ^  March  Srd,  1880.  i  Pac.  C.  I..  J.  58: 
Black  o.  Sprague,  March  Gth,  1880, 5  Pac.  G.  L.  J.  92:  construction  of 
instraments.  generally,  sec.  1859  and  note. 

SUBnnnsiON  l.  Definite  particnlars  prevail— 10  CaL  631;  16  CaL 
514;  27  Cal.  57;  34  Cal.G24:  36  Cal.  125;  41  CaL  263;  44  CaL  132,257;  49 
Cal.  133, 610;  47  CaL  581 ;  48  CaL  28;  49  CaL  525;  53  CaL  589. 

SuBBmsiov  2.  Boundaries  or  monuments  paramount— 10  CaL- 
590;  1 1  CaL  197 ;  12  CaL  163:  17  CaL  231 ;  22  Cal. 496;  26  CaL  615;  28 CaL  175; 
39  Gal.  178. 386;  32  CaL  11. 21!);  84  Cal.  334;  87  CaL  436:  38  CaL  481:  39  CaL 
612:  43  Cal.  219;  47  Cal.  67;  50  Cal.  376.  429;  52  CaL  442,  496:  53  Gal.  316; 
and  see  Black  v.  Spi*a«rue.  March  6th.  1880, 5  Fao.  C.  L.  J.  92. 

SmsDrvisiON  3.  Lines  and  angles  preTail-S2  Cal.  503. 

Subdivision  4.  Road  or  stream  as  boundary— 22  CaL  484;  25GsL 
122;  42  Cal.  826;  50  Cal.  31 ;  51  CaL  195. 425. 

Subdivision  6.  Reference  to  map— 10  CaL  689;  24  CaL  435;  88  CaL 
448:  47  CaL  52;  50  CaL  821, 833,429,450;  Blaojc  v,  Spra^Me,  March  6tli. 
1880. 5  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  oompromise  is  not  an  admission 
that  anything  is  due. 
Offer  to  compromise— after  suit  brought,  sec.  997. 

§  2079.  In  an  action  for  divorce  on  the  groond  of 
adultery,  a  confession  of  adultery,  whether  in  or  onto!  the 
pleadings,  is  not  of  itself  sufieient  to  justify  a  jadgment 
of  divorce.  -  ■ 

DivoTce^-generaUy.  sec.  76,  subd.  4,  note. 

Confessions— must  be  corroborated,  41  Cal.  103:  as  evidence  gtxm* 
aUy.  sec.  1870.  subd.  2n, 
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CHAPTER  n. 

X^ROCBEDXNGS    TO    FBRPXTTtTATXI    TBSTZ* 

MONT. 

206t.  Evidence  may  be  perpetuated. 

2084.  Manner  of  application  for  order. 

3085.  Notice  of  time  and  place  to  be  glren. 

2086.  Manner  of  taklns  tue  deposition. 

2U87.  Deposition  to  be  nled. 
^  2088.  When  the  evidence  may  be  produced. 
§  2089.  Effect  of  tlie  deposition. 

§  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  mnst  produce  to  a  jndfce  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  Btate,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  geiieral  outline  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  design 
nating  the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  coimty  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 
judge  making  the  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.    The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.      [In  effect 
AprUlGtb,  1880.] 
CoDK  Cry.  Fboo.- 
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§  2065.  The  person  appointed  by  the  jadge  to  take 
the  depositions  is  antborized,  if  a  resident  of  this  States 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  publication-— or,  if  a  resident  vrithoat  the 
State,  on  receiving  the  commission  mentioned   in  the 
next  sectiotty  with  proof  of  like  service  of  publication  of 
the  notice-^o-take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  iu  the  commission,  or»  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and'tbe  taking 
of  the  same  may  be  continued  from  time  to  time.    {In 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  betaken  in  anotlier  State, 
it  must  be  taken  upon  a  commission  to  be  issued  bv  the 
]udge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.    If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.    The  depositJon, 
when  completed,  must  be  caref ullyxeadto  and  subscribed 
by  the  witness,  then  certified  by  the  oflicer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  aeli  v^ed  or 
transmitted  to  the  clerk  of  the  oounty  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.    Tlie  judge  allowing  the  ex- 
amination shall  file  with  tlie  clerk  the  order  for  (he  exam- 
ination, the  petition  on  which  the  same  was  eranted,  with 
proof  of  service  of  the  order  and  notice.    LXu  effect  July 
1st,  1874.] 

S  2087.  The  petition  and  order,  and  papeis  filed  by  the 
judge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  are  prima /acfe  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874i] 

§  2066.  If  a  trial  be  had  between  the  parties  named  ia 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  It  may  he  mate- 
rial to  establish  the  facts  whieh  such  depositions  prove,  or 
'tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  founds  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony, 


'tlie  depositions  or  copies  thereof  may  be  used  by  either 

'X»&rty,  subject  to  all  legal  objections;  but  if  the  parties 

stt;W)nded  at  the  examination,  no  objection  to  the  form  of 

an.   interrogatorv  can  be  made  at  the  trial,  unless  the 

8a,me  "was  stated  at  the  examination.    [In  effect  July  Ist, 

1874.] 

^  2089.  The  deposition  so  taken  and  read  in  evidence 
\t^L3  the  same  effect  as  the  oral  testimony  of  the  witness, 
Qud  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  In  the  same  manner  as  if  he 
-w^re  examined  orally  at  the  trial. 
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CHAPTER  ni. 

ADMINISTRATION    OF    OATHS    Am> 
AFFIRMATIONS. 

309S.  Jndlcial  and  certain  officers  antborlsed  to  xlmlnlster  oatbs. 

30M.  Form  of  ordinary  oath  to  a  witness. 

2095.  Form  may  be  TarieU  to  suit  witness' belief  . 

2000.  Same. 

20Bi.  Any  person  who  prefers  it  may  declare  or  affiim. 

§  2093.  Every  conrt,  every  judge  or  derk  of  any  oonrt^ 
every  jostice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  baa  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oaths— by  wb<Mn.  sec  128,  snbd.  7:  see.  177,  sobd. 
4 ;  Political  Code,  sees.  1038, 4118 :  by  clerk  for  court,  48  GsL  197 :  preliiu- 
Inaiy  questions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  admiuisttfred  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  '^You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

§  2095.  Whenever  the  court  before  which  a  person  is 
offered  as  a  witness  is  satisHed  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

f2096.  When  a  person  is  sworn  who  believes  in  any 
er  than  the  christian  reli^on,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremonies  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  *'You  do  solemnly  affirm  (or  declare)  that," 
etc.  9  as  in  section  two  thousand  and  ninety-four. 
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CHAPTER  IV. 
GENERAL  PROVISIONS. 

%  2101.  QnestioBs  of  fiict  to  be  decided  by  the  jury,  and  the  evldeiiee 

addressed  to  them. 
%  3102.  Quest  ions  of  law  addressed  to  the  oonrL 
1  2103.  Questions  of  fact  by  court  or  referee. 
1  2104.  Uoneys  iiaid  Into  court. 

§  2101.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  tlian  those  mentioned  in  the  next  section,  are 
'to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
l>e  addressed  to  them,  except  when  otherwise  provided 
'by  this  Code.  [In  effect  July  1st,  1874.] 
Oompare— see.  2061. 

Qaestlons  of  fact,  for  Jnry-4  CaL  200;  9  GaL  MB;  18  GaL  S78;  2S  GaL 
197;  80  Gal.  215;  82  Gal.  213;  84  Gal.  663:  and  see  62  GaL  815;  People  v. 
"Wong  Ah  Ngow,  Feb.  10th,  1880, 4  Pac.  G.  L.  J.  552:  People  «.  Mitchell, 
Blay^iith,  IWO,  5  Pac.  G.  L.  J.  473:  eifect  of  eTidence,  for  luiTt  sec. 
20iil  and  note:  fraudulent  intent.  Civil  Code,  sec  8443;  50  GaL  13^140; 
negligence,  as  to,  50  Cal.  578, 581 ;  52  Gal.  45 :  nulsanioe.  29  CaL  156;  SO  GaL 
379;  &  GaL  51:  presumptions  of  fact,  51  GaL  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
and  other  roles  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

FroTince  of  oonrt— questions  of  law,  6  Gal.  119;  15  GaL  27, 867;  24  GaL 
268;  80  CoL  548;  36  Gal.  462;  44  Gal.  145;  45  Cal.  255;  40  Gal.  253:  52  CaL 
244:  admissibility  of  evidence,  etc., 4  Cal.  105;  23  GaL  839;  47  CaL  104;  49 
CaL  66:  construction  of  writings,  39  GaL  623;  60  GaL  82. 

Knowledge  of  the  oourt— eeope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  210^  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 
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with  the  cotmty  treasurer,  to  be  beld  by  him  sii'bject  to 
the  order  of  the  court.    The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.     Sach  ap- 
pointment shall  be  nled  with  the  county  treasurer,  wbo 
shall  exhibit  it,  and  give  to  each  person  applying*  for  tlie 
same  a  certified  copy  of  the  same.    It  shall  be  in  force 
imtil  a  revocation  in  writing  -is  filed  with  the  conntr 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink 
across  the  face  of  the  appointment.    [In  effect  July  1st, 
1874.] 

Deposit  in  oonrt— sees,  tnt^i;  oortespoadlng  proTtsion,  see.  SO. 

Deposit  with  coiintf  treatnrer-lij^le  to  taTWtlon,  90  CaL  242. 

Ftasi  vepeaUng  claiise-«oin|isre»  sect.  9,  IS. 


IISrSOLVENT  ACT. 
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INSOLVENT  ACT  OF  1880. 


ABTIGLE  L 
OBNERAL  SUBJECT  OF  TECB  ACT. 

§  X.  Every  insolvent  debtor  may,  upon  compliance 

vnth  the  provisions  of  this  act,  be  discliarged  from  liis 

ilebts  and  liabilities.    Tliis  act  shall  be  known  and  may 

\>e  cited  as  the  Insolvent  Act  of  eighteen  hundred  and 

eighty. 

Strict  constmction— 7  CaL  428;  9  CaL  478;  81  CaL  167. 

Insolvency  decisions— «ec.  1822ii. 

Repealing  clause— sec.  6S. 

Snspension— of  State  insolvent  laws  by  Federal  Bankmpt  Law, 
BoeUflf'ia  r.  Read,  July  20tb,  1880;  Lewis  v,  Santa  Clara  County  Court* 
6«pt.  ard,  188U. 

ARTICLE  XL 

VOLUNTARY  INSOIiVENCT. 

§  2.  An  insolvent  debtor,  owing  debts  exceeding  in 
amount  the  sum  of  three  hundred  dollars,  may  apply  by 
petition  to  the  Superior  Court  of  the  county,  or  city  and 
county,  in  which  he  has  resided  for  six  months  next  pre- 
cediug  the  filing  of  his  petition,  to  be  discharged  from  his 
debts  and  liabilities.    In  his  petition  he  shall  set  forth  his 
place  of  residence,  his  inability  to  pay  all  his  debts  in 
full,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a 
discharge  from  his  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  act.    The  filing  of  such 
petition  shall  be  an  act  of  insolvency,  and  thereupon 
such  petitioner  shall  be  adjudged  an  insolvent  debtor. 

Petition— requisites,  8  Cal.  44;  19  Cal.  162:  32  Cal.  406;  and  see  next 
note:  aiuendment,  sec.  Sn;  22  Ca).  38:  objections,  raising,  sec.  fiOii. 

Bssidence— six  inontlis  in  county,  averrinff  in  petition,  10  CaL  483; 


3-5  YOIiUHTABT  DraOLYSXCT.  CIS 

nCal.M0,840:  S4Cal.93;  ■ndeompsre.SSCaLflV:  geoflnlly . see Codt 

Cf  ▼.  Proe.  sec.  196.  subd.  In. 

Superior  Oonrt— Jnrlsdictton  of  iiroeeedlngs  in  taBsofrrency,  Oodt 
Civ.  rroc  tee  76,  subd.  4. 

§  3.  Said  schedule  maat  contain  a  fall  and  trae  state- 
ment of  all  lilH  debts  and  liabilities,  exliibttins*  to  tbe  best 
of  liifl  knowledge  and  belief  to  whom  Raid  -debts  or  liabil- 
ities  are  due,  the  place  of  residence  of  his  creditors,  and 
tliosuiu  due  to  each;  the  nature  of  the  indebtedness  or 
demand,  wliether  founded  on  written  security,  obligatioo, 
contract^  or  otherwise;  the  true  cause  and  consideration 
thereof,  and  tiio  time  and  place  when  and  where  said  in- 
debtedness accrued,  and  a  statement  of  any  existing 
plcdj^e,  lien,  mortgage,  jiK^gme&t,  or  other  seeoxity  for 
the  payment  of  tho  same.' 

Schednle-eontents  of,  16  Cal.  416, 40;  14  CSC  ITS;  19GSL  le2s  «  CA 
A»:  obiecUoiL»to,aecM0;22GBL^;aiCal,S26:*iCaL«e6;  94CaL8ft 

§  4.  Said  Inventory  must  contain  an  accurate  descrip- 
tion of  all  the  estate,  both  real  and  penonal,  of  the  {letl- 
tioner,  including  his  homestead,  if  any,  and  all  property 
exempt  by  law  from  execution,  and  where  the  same  is 
situated,  and  all  incumbrances  thereon. 

InTentory— Bee  Soheditlb,  sec  9m, 

§  5.  The  petition,  schedule,  and  Inrentory  most  be 
verilled  by  the  affidavit  of  the  petitioner  annexed  thereto^ 

and  shall  be  in  form  substantjally  as  follows:  I, yAo 

solemnly  swear  that  the  scliedule  and  inventory  now  de- 
livered oy  me  contain  a  full,  perfect,  and  true  discovery 
of  all  the  estate,  real,  personal,  and  mixed,  goods  and 
effects  to  me  in  any  way  belonging;  all  such  du>ta  as  are 
to  mo  owing,  or  to  any  person  or  persons  in  trust  for  me, 
and  nil  securities  and  contracts*  and  contracts  whereby 
any  money  may  hereafter  become  payable,  or  any  benelU 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  inventory;  that  I  have, 
in  no  instance,  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owe;  that  I  have 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  of, 
or  coucealeu  any  part  of  my  property,  effects,  or  con* 
tracts;  that  I  have  not  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same*  or  to  receive,  or  to 
expect  any  profit  or  advantage  therefrom,  or  to  defraad 
or  deceive  any  creditor  ta  whom  I  am  indebted  in  any 
manner.    So  help  me  Crod. 

Sifixiatare— to  petition  and  scbedole,  10  CaL  lOSs  62  CaL  lOd 


6^  TJptm  leeeiving  and  filixig  sitch  petiilon,  scbedoIOt 
.  inventory,  the  court  shall  make  an  order  declaring 
petitioner  insolvent,  and  directing  the  sheriff  of  the 
oouuity  to  take  possession  of  all  the  estate^  real  and  per- 
sonal, of  the  debtor,  except  such  as  may  be  by  law  ex« 
^¥xi.pt  from  execution,  and  of  all  his  deeds,  Youchers,  books 
of   accouilt,  and  impers,  and  to  keep  the  same  safelv  until 
-fclio  appointment  of  an  assiffuee.  Said  order  shall  further 
^oxliiu  the  payment  of  any  debts  and  the  delivery  of  any 
pxoperty  belonging  to  sncli  debtor,  to  him,  or  for  his  uise, 
Siisa  the  transfer  of  any  property  by  him;  and  shall  fur- 
^l^er  appoint  a  time  and  place. for  a  meeting  of  the  cred- 
i.^<»:s^  to  ptove  their  debts  and  choose  one  or  more  as- 
signees, oi  the  estate,  which  shall  not  be  less  than  thirty 
d»ya  after  the  making  of  said  order,  and  shall  designate 
a;  newspaper  or  newspapers  of  general  circulation  in  which 
Xnil>lication  thereof  shall  be  made.    Upon  the  granting  of 
said  order,  all  proceedings  agsdnst  the  said  insoiTent  shall 
"be  stayed. 
I>ep08it  of  bookSy  etc-^see.  23. 

Hot  less  than  thirty  dayft— notice  of  creditors'  meeting,  31  CsL  167; 
'«7ilson  V.  HJs  OreOitom*  July  6Ui>  1880, 6  Pac.  C.  L.  J.  662. 

Order  staying  pfoeeedings— operates  from  elate,  UCal.  47:  enforce* 
ment  o^  Baudy  v,  Ransome,  JEan*  19th,  1880, 4  Pac.  C.  L.  J.  537. 

.  Combining  proceediiigs— nnder  this  section,  and  Jssolng  from 
chambers,  3tt  CaL  24. 

§  7.  A  copy  of  said  order  shall  immediately  be  pub- 
lished by  the  clerk  of  said  court,  in  the  newspaper  or 
newspapcTP  designated  therein,  as  often  as  the  newspaper 
Is  printed  before  the  meeting  of  creditors,  and  be  served 
l)y  the  clerk  forthwith  by  United  States  mail,  postage  pre- 
paid, or  personally,  on  all  creditors  named  iu  the  sched- 
ule.    The  order  of  adjudication  shall  direct  the  publico-, 
tion  thereof  iu  a  newspaper  published  in  the  county,  or 
city  and  county,  in  which  the  petition  is  tiled,  if  there  be 
one,  and  if  there  be  none,  in  a  newspaper  published  near- 
est to  such  county,  or  city  and  county;  provided^  that  no 
order  of  adjudication  upon  creditors*  petition  shall  bo  en- 
tered, unless  there  first  be  deposited  with  the  clerk,  in 
addition  to  the  usual  cost  of  commencing  said  proceed- 
ings, a  sum  of  money  sufficient  to  defray  the  cost  of  the 
publication  ordered  by  the  court,  and  ten  cents  for  each 
copy,  to  be  mailed  to  or  served  on  the  creditors,  which 
latter  sum  is  hereby  constituted  the  legal  fee  of  the  clerk 
for  the  mailing  or  service  required  In  this  section. 

Pablication  of  notice  to  creditQn-*-jarisdictlonal  impertance,  19 
Oal.li)3:  22  CaL  38;  31  Gal.  IGS:  proof  i^f,  31  Cal.  201;  S3  CaL  A30:  anU 
cefflpore  as  to  amnmons,  Code  Civ.  Proc.  sec  414,  subd.  3,  note. 
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Bmrlcm  If  mail— compare  as  to  deposit  of  siumaons.  Code  Gl^. 
Froc.  sec.  413;  9  CaL  616;  13  GaL  609. 

Personal  aenrice— compare  as  to  sommonSt  Code  CIt.  Pioe.  ■  ii  ■ 
410.411. 

ABTICLE  ILL 

HrVOLTTNTART  INSOLVENCTSr. 

§  8.  An  adjadlcation  of  insolvency  may  be  made  on. 
the  petition  of  five  or  more  creditors,  residents  of  this 
State,  whose  debts  or  demands  accrued  in  thia  State,  anoi. 
amount  in  the  agj^^egate  to  not  less  than  five  bundrecl 
dollars;  provided,  that  said  creditors,  or  either  of  them, 
have  not  become  creditors  b^  assignment  within  thirty 
duys  prior  to  the  filing  of  said  petition.    Such  petitioii 
must  be  filed  in  the  Superior  Court  of  the  county,  or  citjr 
and  county,  in  which  tho  debtor  resides  or  has  his  place 
of  business,  and  must  be  verified  by  at  least  three  of  the 
petitioners,  setting  forth  that  such  person  is  about  to  de- 
part from  the  State,  with  intent  to  defraud  his  creditors; 
or  being  absent  from  the  State  with  such  intent,  re- 
mains absent;  or  conceals  himself  to  avoid  the  service 
of  legal  process;  or  conceals,  or  is  removing  any  of  his 
property  to  avoid  its  being  attached  or  taken  on  legal 
process;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  days : 
or  has  confessed,  or  offered  to  allow  judgment  in  favor  ot 
any  creditors;  or  willfully  suffered  judgment  to  be  taken 
against  him  by  default;  or  has  suffereu,  or  procured  his 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors;  or  has  made 
any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his 
estate^  property,  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation  uf 
insolvency,  has  made  any  payment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  property,  rights,  or 
credits;  or  has  been  arre9ted  and  held  in  custody  by  vir- 
tue of  any  civil  process  of  court  founded  on  any  debt  or 
demand,  and  such  process  remains  in  force,  and  not  6bh 
charged  by  payment,  or  otherwise,  for  a  period  of  four 
days;  or  being  a  merchant  or  tradesman,  has  stopped  or 
suspended,  and  not  resumed  payment  within  a  period  of 
forty  days  after  maturity  of  any  written  acknowledg- 
ment of  indebtedness,  imlcss  the  partv  holding  such  ac- 
knowledgment has,  in  writing,  waived  the  right  to  pro- 
ceed under  this  subdivision;  or  being  a  bank,  or  banker, 
agent,  broker,  factor,  or  commission  merdiant,  has  failed 
for  forty  days  to  pay  any  moneys  deposited  with  or  xe- 
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Chived  by  him  in  a  fiduciary  capacity,  upon  demand  of 
XXi^ynient,  excepting  savings  and  loan  banks,  or  associa- 
talons,  i^bo  loan  the  money  of  their  stockholders  and  de« 
positors  on  real  estate,  and  provide  in  their  by-laws  for ' 
t^lie  rej^aymeut  of  sucli  deposits.    The  petitioners  may, 
Crom  time  to  time;  amend  and  correct  the  petition,  so  thai-. 
t;lie  same  shall  conform  to  the  facts,  by  leave  of  the  court 
l>eforo  which  the  i)roceedings  are  pending,  but  notliing  in 
tliis  section  shall  bo  construed  to  invalidate  any  loan  of 
actual  value,  or  the  security  therefor,  made  in  good  faith 
mpou  a  security  taken  in  good  faith  on  tho  occasion  of  tlio 
xxiaking  of  such  loan;  the  said  petition  shall  be  accompa- 
Tiied  by  a  bond  with  two  sureties  in  tho  penal  sum  of  at 
least  live  hundred  dollars,  conditioned  that  if  the  debtor- 
sliould  not  be  declared  an  insolvent,  the  petitioners  wilt 
pay  all  costs  and  damages,  including  a  reasonable  attor-- 
iiey*8  fee,  that  the  debtor  may  sustain  by  reason  of  the  fil-^ 
iiig  of  said  petition.    The  court  may,  upon  motion,  direct 
the  filing  of  an  additional  bond  with  different  sureties- 
'When  deemed  necessary- 
Intent  to  dofrand  his  crediton— «ee  sec.  85,  notes. 

Odnoeals  himself— to  avoid  seirlce  of  process,  compare  as  to  pnb* 
Ucatlon  of  summons,  Go<to  Civ.  Proc.  sec.  413;  6  CaL  'Ml;  12  CdL  283; 
26Cal.l49. 

Fidnciaxy  oapacity-HMO  8  CaL  619. 

Amended  petition-HSompaie  Code  Civ.  Proc.  sec  473  and  notes. 

Bond— compare  UiTDBBTAKura,  amnoLALLY,  Code  Civ.  rroc 
sec.  04  In. 

§  9.  U]>on  the  filing  of  such  creditors'  petition,  the. 
court  shall  issue  an  order  requiring  sucli  deotor  to  show 
cause,  at  a  time  and  place  to  be  fixed  by  said  court,, 
why  he  should  not  be  adjudjfj^d  an  insolvent  debtor,  and 
at  the  same  time,  or  thereafter,  upon  good  cause  shown 
therefor,  said  court  may  make  an  order  forbidding  the 

Eayment  of  any  debts,  and  the  delivery  of  any  proiierty 
elonglngto  such  debtor  to  him  or  for  his  use,  or  the  trans- 
fer of  any  property  by  him. 

Order  forbidding  payment,  etc.— see  sec  6:  injonctlon  generally, 
eompare  Code  Civ.  Proc.  sec.  625  et  uq. 

§  10.  A  copy  of  said  petition,  with  a  copy  of  the  or- 
der to  show  cause,  shall  bo  served  on  tho  dobtor,  in  the 
same  manner  as  is  provided  by  law  for  tho  service  of  sum- 
mons iD  civil  actions,  but  such  service  shall  be  made  at 
least  teu  days  before  the  time  fixed  for  the  liearing;  pro- 
vided, that  if,  for  aoy  reason,  the  service  is  not  made,  the 
order  may  be  renewed,  and  tho  timo  and  place  of  hearing 
c}iangeil;  or  by  a.  supplemental  order  by  the  court,  or  i£ 

CoDK  Civ.  Pnoo.— o4».     , 


:8§  11-14         nrvoLUVTABY  DrsoLTExcnr. 

Hiach  debtor  cannot  be  found,  or  hiB  place  of  abode 
tained,  service  Bhall  be  made  by  publication  as  is  pro- 
Tided  in  the  Godo  of  Civil  Procedure  for  service  of  sum- 
»mons  by  publication. 

Servioo  of  siunmon»— In  cItU  acUoiis,  Code  CIt.  Proc  sec.  411  and 

'notes. 

Pablication  of  ■ommon*— Code  CW.  Proc.  sees.  412, 413  and  notes. 

§  11.  At  the  time  fixed  for  the  hearing  of  said  order  to 
-  show  cause,  or  sucli  other  time  as  it  may  be  adjourned  to^ 
:the  debtor  may  demur  to  the  petition  for  tbe  same  causes 
:as  is  provided  for  demurrer  in  other  oases  by  tlie  Code  of 
Civil  Procedure.   If  the  demurrer  be  overruled,  tliedebtor 
shall  have  ton  davs  thereafter  in  which  to  answer  tlie  peti- 
tion.   If  the  debtor  answer  the  petition,  sucU  answer 
shall  contain  a  specific  denial  of  the  material  allegations 
•of  the  petition  controvertod  by  him,  and  shall  be  verified 
in  the  same  manner  as  pleadings  in  dvU  actions  ^  and 
the  issues  raised  thereon  may  be  tried  with  or  without  a 
jury,  according  to  the  practice  provided  by  law  for  the 
trial  of  civil  actions. 

Demorrer— Code  Civ.  Proc.  sec  490  Kod  notes. 

Answer  after  demnrrer— overmled,  compare  Coda  Clr.  Proe.  see. 
472  aud  uoto. 

Contents  of  answers-compare  Code  OiT.  Proc  sen.  437  and  notes* 

Verification  of  pleading»---Code  CIt.  Proc  sec  446  and  notea. 

TUal  of  civil  actions— Code  Civ.  Proc  secc  S68^l. 

§  12.  If  the  respondent  shall  make  default,  or  if,  after 
a  trial,  the  issues  are  found  in  favor  of  the  iietitioners, 
the  court  shall  make  an  order  adjudging  that  said  respond- 
ent is,  and  was  at  the  time  of  filing  tne  petition,  an  in- 
solvent debtor,  and  shall  require  said  debtor,  within  surli 
time  as  tlie  court  may  designate,  to  file  in  court  the  sched- 
ule and  inventory  provided  for  in  sections  three  and  four 
of  this  act;  and  thereupon  all  proceedings  shall  be  had 
in  said  matter  in  the  same  manner  as  if  said  debtor  had 
volutarily  filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trials  the  issues  are 
found  in  favor  of  the  respondent,  the  proceedings  shall 
be  dismissed,  and  the  respondent  shall  recover  costs  from 
the  petitioning  creditors  in  the  same  manner  as  on  filial 
judgment  in  civil  actions. 

Costs— in  civil  actions.  Code  CiT.  Proc.  sec.  1031  ei  Mg.    . 

§  14.  If  the  debtor  has  failed  to  appear  after  serviosv 
personally  or  by  publication,  or  is  absient,  or  cannot  be 
found,  the  schedule  and  inventory  may  oe  prepared  by 
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^ibe  slieriif,  or  by  tbe  aaaignee,  from  the  best  information^ 
Ixe  cau  obtain. 

AETIOLE  IV. 


g  X5.  At  a  meeting  of  the  creditors,  in  open  court, 
"kliose  haying  proven  their  claims,  by  filing  a  verified  state- 
xnent  showing  the  amount,  nature,  and  security,  if  nuy, 
Bhall  proceed  to  the  election  of  one  assignee.  The  assignee 
sliall  be  a  resident  of  the  county  where  the  insolvent 
resides,  or  where  he  has  carried  on  his  business.   In  elect- 
ing an  assignee,  the  opinion  of  the  majority  in  amount  of 
claims  shall  prevail.    The  clerk  of  the  court  shall  keep  a 
minute  of  the  deliberations  of  said  creditors,  and  of  the 
election  and  appointment  of  an  assignee,  and  enter  the 
same  upon  the  records  of  the  court.    The  assignee  shall 
iUe,  within  five  days,  unless  the  time  be  extended  by  the 
court,  with  the  clerk,  a  bond,  in  an  amount  to  be  fixed  by 
the  court,  to  the  State  of  California,  with  two  or  more 
BofiScient  sureties,  approved  by  the  court,  and  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon 
him.    The  bondT shall  not  be  void  upon  the  first  recovery, 
but  may  be  sued  upon  from  time  to  time  by  any  creditor 
aggrieved,  in  his  own  name,  until  the  whole  penalty  is  ex- 
hausted.   The  sureties  on  such  bond  may  be  required  to 
justify,  upon  the  application  of  any  party  interested,  in 
the  same  manner  as  bail  upon  arrest  in  civil  cases. 
Besidenco— «ec.  2», 

Bond— see  sec  8n :  sncoesaive  salts  on,  compare  Code  Civ.  Proc.  seo. 
1892. 

Jostifioation  of  bail  npon  arrest— Code  Civ.  Proc.  sees.  493-496. 

§  16.  If,  on  the  day  appointed  for  the.  meeting,  the 
creditors  do  not  attend,  or  refuse  to  elect  an  assignee;  or- 
if ,  after  election,  the  assignee  shall  fail  to  qualify  within 
the  proper  time,  it  sball  be  lawful  for  the  court  before 
which  the  said  meeting  may  take  place,  to  appoint  an 
assignee  and  fix  the  amount  of  his  bond. 

Title  of  assignee— when  vests.  14  Cal.  47;  39  Gal.  137;  48  GaL  201. 

Estate  conveyed  by  aasignment— toll  franchise  does  not  pass,  41 

Cal.  v07a 

Exempt  from  execntlon— Code  Civ.  Proc.  sec.  6C0  <tnd  notes. 

§  17.  As  soon  as  an  assignee  is  appointed  and  quail- 
lied,  the  clerk  of  the  court  ^ali,  b^  an  instrument  under 
his  hand,  and  seal  of  the  court,  assign  and  convey  to  the 
assiguee  all  the  estate,  real  and  personal,  of  the  debtor,  ■ 
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'^tb  all  Ills  deeds,  books,  and  papers  relating^  thereto,  ajod 
'•BVLch  assignment  shall  relate  back  to  the  commeooemeot 

•  of  the  proceedings  in  insolvency,  and  by  operation  of  law 
shall  vest  the  title  to  all  such  prox>ertyand  estate,  both 
real  and  personal,  in  the  assignee,  although  the  same  is 

■then  attached  on  mesne  process,  as  the  property  of  the 

•  debtor,  and  shall  dissolve  any  attachment  made  i^vitbin 

•  one  month  next  preceding  the  commencement  of  tlie  in- 
solvency proceedings.  Such  assignment  shall  operate  to 
vest  in  the  assignee  all  the  estate  of  the  insolveut  debtor 
not  exempt  by  Taw  from  execution. 

Assignee  prosecating  action— see  sec.  21,  salxLl:  satetltution  for 
iusolvcQt,  compare  Code  Civ.  Proc.  sec.  385. 
OoncluslTe  evidenoe— see  Code  Civ.  Proc.  sec.  1837. 

§  18.  The  assignee  shall  have  the  right  to  recover  all 

the  estate,  debts,  and  effects  of  said  insolvent.    If,  at  the 

time  of  the  commencement  of  proceedings  in  insolvency, 

•au  action  is  pending  in  the  name  of  the  debtor,  for  the 

recovery  of  a  debt  or  other  thing  which  might  or  onght  to 

{lasH  to  the  assignee  by  the  assignment,  the  assignee  shall 
>e  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally 
commenced  by  him.  In  suits  prosecuted  by  tho  assignee, 
a  certilied  copy  of  the  assignment  made  to  him  shsul  be 
conclusive  evidence  of  his  authority  to  sue. 

Cortifled  copy— of  assigiimcut,  compare  Code  Civ.  Proc.  sees.  1919^ 
1923. 

Conclosive  eyldence— sec.  17n. 

§  19.  The  assignee  shall,  within  one  month  after  the 
niLiking  of  the  assignment  to  him,  cause  the  same  to  bo  re- 
corded in  every  county,  or  city  and  county,  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certilied  copy 
tliereof ,  shall  be  conclusive  evidence  thereof  in  all  courts.. 

Resignation  of  assignee— compare  Code  Civ.  Proc.  sec.  1427. 

§  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  having  tlrst  settled  Ms 
accounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint;  provided.,  that  if,  in  tlie 
discretion  of  the  court,  the  circumstances  of  the  case  le- 
quire  it,  upon  good  cause  being  shown,  the  court  may,  at 
any  time  before  such  settlement  of  account  and  delivery 
of  the  estate  shall  have  been  completed,  revoke  the  ap- 
pointment of  such  assignee  and  appoint  another  iu  bis 
stead.  The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
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cbarged,  released,  or  affected  by  sucli  appointment  of 
ciDotlier  in  his  stead. 

§  21.  The  said  assignee  shall  have  power: 

1.  To  sue  in  liis  own  name  and  recover  all  the  estate* 
.debts,  and  things  in  action,  belonging  or  due  to  sucli 

debtor,  and  no  set-off  or  counter-claim  suall  be  allowed  in 
any  such  suit,  for  any  debt,  unless  it  was  owing  to  such 
^creditor  by  such  debtor  at  the  time  of  the  adjudication  of 
insolvency; 

2.  To  take  into  his  possession  all  tlie  estate  of  such 
debtor  except  i)roperty  exempt  by  law  from  execution, 
"whether  attached  or  delivered  to  him,  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness, and  securities  belonging  to  the  same ; 

3.  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 
have  attached  any  of  the  property  of  such  debtor,  or 
"who  shall  have  in  his  possession  any  moneys  arising  from 
the  sale  of  such  property,  all  such  property  and  ihoneys> 
on  paying  him  his  lawful  costs  and  charges  for  attach-* 
ing  and  keeping  the  same; 

4.  From  time  to  time  to  sell  at  public  auction  all  the 
estate,  real  and  personal,  vested  in  him  as  such  assignee, 
which  shall  come  to  his  possession  and  as  ordered  by  the 
court: 

5.  On  such  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

(>.  Tq  redeem  all  valid  mortgages  and  conditional  con- 
tracts, and  all  valid  pledges  of  personal  property,  and  to 
satisfy  any  judgments  whicb  may  be  an  incumbrance  on 
any  property  sold  by  him,  or  to  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgments. 

7.  To 'Settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors,  subject  to  the  approval  of  the 
court; 

8.  Under  the  order  of  the  court  appointing  him,  to  com* 
pound  with  any  person  indebted  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person; 

9.  To  have  and  recover  from  any  person  receiving  a  con- 
veyance, gift,  transfer,  payment,  or  assignment,  made 
contrary  to  any  provision  of  this  act,  the  property  there- 
by transferred  or  assigned,  or  in  case  a  redelivery  of  the 
property  cannot  be  had,  to  recover  the  value  thereof, 
with  damages  for  the  detention. 

FOWEBS  OF  ASSIGNEE. 
SuBDivisiOK  1.   Sao  in  his  own  namo,  etc.— seeBOC.  18.  Ooiuiter* 
elaixn— see  Code  Civ.  Proc.  sec.  433  and  notes. 


SUBDiTiBiov  3.  BweapdonM  see  Coda  dr.  Kedcu  i 
fmchmont— seo  Ckkle  CIt.  Proe.  537  et  $eq.  Books,  ulin    hIh'iIITb  pi«- 
vious  controli  sec.  tf :  deposited  with  clerk,  sec  22. 

Bdbditisioit  3.  AttaohaMnt— see  Code  ClT.Fro&fiST-SiSaadJUrtcaL 

8CDDIVIBXOV  4.  Sale  of  propert7— by  assignee*  sees.  3BS-27. . 

Subdivision  C  8atia£Mtion  of  jiidgmeat<-aee  Code  Clr. 
iec.<>75audiiote. 

SUBDiyisio  V  8.   Oompoimd  wiA  debtor-«<mipare  an  to 
etc.,  Code  Civ.  rroc.  sec.  1568:  accord  and  satisfaction^  see  Civil  Codeb 
tecs.  15J1-I5-J4. 

Subdivision  9.  Frandul^t  tranafegs  sec  0S.  Claim  and  de- 
livery—see Code  Civ.  Proc.  sec.  609  et  $eq»  Damages  for  detentkM»— 
fee  under  Bjeplbvxn  Judoxbnt,  Code  Civ.  Proc.  sec  667is. 

§  22.  The  insolvent  shall,  either  before  or  on  the  day 
api)ointed  for  the  meeting  of  creditors,  deliver  to  the  qoiirt 
all  the  commercial  or  account  books  he  may  have  kept, 
which  books  shall  be  deposited  in  the  clerk's  office  ot 
said  court.    Said  insolvent  shall  also  deliver  to  the  court* 
at  the  same  time,  all  vouchers,  notes,  bonds*  bills,  securi- 
ties, or  other  evidences  of  debt,  in  any  manner  relating^  to 
or  having  any  bearing  upon  or  connection  with  the  prop- 
erty surrendered  by  saia  debtor,  and  all  such  papers  or 
securities  shall  be  deposited  in  the  clerk's  office  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  who  .may  be 
appointed. 

Books,  vonohen,  eto.-Hiee  sees.  6  and  81«  sobd.  2i  effeet  of  fafhne 
to  deposit,  19  CaL  GOl ;  31  CaL  201. 

§  23.  If  any  person,  before  the  assignment  is  made, 
having  notice  of  the  commencement  of  proceedings  in  in- 
solvency, embezzles  or  disposes  of  any  of  the  moneys, 
goods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 
ble therewith,  and  liable  to  an  action  by  the  assignee  for 
double  the  value  of  the  property  so  embezzled  or  aisposed 
of,  to  be  recovered  for  the  benellt  of  the  estate. 

Bmbeszlement  of  property  of  estate— compare  Code  Civ.  Proc 
see.  1458  and  notes. 

§  24.  The  same  penalties,  forfeitures,  and  proceedings 
by  citation,  examination,  and  commitment,  shall  apply  on 
behalf  of  an  assignee  against  persons  suspected  of  having 
concealed,  embezzled,  conveyed  away,  or  disposed  of  any 
property  of  the  debtor,  or  of  having  possession  or  knowl- 
edge of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  in 
any  real  or  personal  estate,  as  provided  in  the  case  of  the 
estates  of  deceased  i)ersons  in  sections  one  thousand  four 
hundred  and  iif ty-nine,  one  thousand  four  htmdred  and 
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l^cty,  and  one  thousaiid  iowe  buodted  and  sixty-one^  of 
Code  of  Civil  Procedure.. 


g  25.  The  assignee  shall  as  speedily  as  possible  conrert 
^lie  estate,  real  and  personal^  into  money^    He  shall,  keep 
'G^   xegular  account  of  all  moneys  received  by  him  as  as* 
si^nee,  to  which  every  <»c8ditor  or  other  person  interested 
t^lierein  may,  at  all  reasonable  times,  liav«  access.    No 
-pirivate  sale  of  any  property  of  the  estate  of  an  insolvent 
O-obtor  shall  be  vauid,  unless  made  binder,  the.  order  of  the 
ooxirt  upon  a  petition  In  writings  which  shall  set  forth  the 
££kct3  showing  the  sale  to  be  necessary.     Upon  £.ling  the 
T>etition,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
lication and  mailing,  in  the  same  manner  as  is  provided 
in.  section  seven  of  this  act.    If  it  appears  that  a  private 
s&le  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

Private  sale— on  petttioa  axid  order,  compare  Code  Civ.  Proc.  sees. 
1517, 1513  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a 
]9erishable  nature,  oris  liable  to  deteriorate  in  value,  or  is 
disproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  in  such  manner  as  may  be  deemed 
most  expedient,  under  the  direction  of  the  sheriff  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Sale  of  perishable  or  depreciating  propertf— compare  Code  Civ* 
Proc.  sec.  1522. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

§  28.  Assignees  shall  be  allowed  all  necessarv  expens?*. 
es  in  tlie  care,  management,  and  settlement  of  the  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  money 
coming  to  their  hands  and  accounted  for  by  them,  as  f ol- 
io wsiPor  the  first  thousand  dollars,  at  the  rate  of  seven 
percent.;  for  all  above  that  sum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
above  that  sum,  at  the  rate  of  four  per  cent. 

Assignee's  fees— compaxe  Code  Civ.  Proo^  secs^  l&S,  W$  and  notea 
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^  §  29.  At  the  expiration  of  three  months  from  tlie  ajv 
poTntment  of  the  assignee  in  an^  case,  or  as  much  earlier 
as  the  court  may  direct,  the  assignee  shall  exhibit  to  the 
court  and  to  the  creditors,  and  file  just  and  true  accounts 
of  all  his  receipts  and  payments  verified  by  his  oath,  and 
a  statement  of  the  property  outstanding,  specifying  th« 
cause  of  its  outstanding,  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  what  sum  remains  in  his 

{)ossession;  and  thereupon  a  dividend  shall  be  made,  un- 
ess  for  cause  the  court  shall  otherwise  order.  Therea  f ter 
further  accounts,  statements,  and  dividends  shall  be  made 
in  like  manner  as  often  as  occasion  requires. 

Accounts— compare  as  to  execaton,  etc..  Code  Clr.  Proc.  sec.  163S 
etseq. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of 
any  two  or  more  creditors,  require  the  assignee  to  lUe  his 
account,  and  if  he  has  funds  subject  to  distribution  he 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  und  es- 
tate pro  rata  without  priority  or  preference  whatevorj 
other  than  as  provided  in  this  act,  and  in  section  €me 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; provided^  tbat  any  debt  proved  by  any  x>erson 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
Until  satisfactory  evidence  shall  bo  produced  of  the  pay; 
ment  of  such  debt  by  such  person  so. liable;  and  tho 
share  to  which  such  debt  would  be  entitled  may  bu  paid 
into  court,  or  otherwise  held  for  the  benefit  Of  the  party 
entitled  thereto,  as  the  court  may  direct. 
^  Preferred  claims  for  wages— Code  Civ.  Proc.  sec.  1204. 
.  Payment  into  court— see  Code  Civ.  Proc.  sees.  672-<^74, 2104. 

§  32.  No  dividend  already  declared  shall  be  distribut- 
ed by  reason  of  debts  being  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  diri- 
deud  equal  to  those  already  received  by  the  other  credit^ 
ors,  betore  any  further  dividend  is  made  to  the  latter; 
provided,  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  required  by  sections  thirty  and  thirty-one, 
or  pay  over  a  diviaend  when  he  shall  have,  in  the  opinion 
of  the  court,  suiilcient  funds  for  that  purpose,  the  court 
■ball  immediately  discharge  such  assignee  from  his  trust, 
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and.  Bball  have  power  to  appoint  another  in  his  place; 
The  assignee  so  discharged  shall  forthwith  deliver  over  to 
tlie  assignee  appointed  by  the  court  all  the  funds,  prop- 
erty»  boolcs,  vouchers,  or  securities  belonging  to  the  in- 
solvent,  without  charging  or  retaining  any  commission  or 
compensation  for  his  personal  services. 

§  34.  Preparatory  to  the  final  account  and  dividend  the 
assignee  shall  submit  his  account  to  the  court  and  file  the 
same,  and  shall  at  the  time  of  tiling  accompany  the  same 
with  an  affidavit  that  notice  by  mail  has  been  given  to  all 
creditors  who  have  proved  tlieir  claims,  that  he  will  ajv 

f»ly  for  a  settlement  of  his  account,  and  for  a  discharge 
rom  all  liability  as  assignee  at  a  time  specified  iu  such 
notice,  which  time  shall  be  not  less  than  ten  or  more  than 
twenty  days  from  such  filing.  At  the  hearing,  the  court 
shall  audit  the  account,  and  any  person  interested  may 
appear  and  file  exceptions  in  writing,  and  contest  the 
same.  The  court  thereupon  shall  settle  the  account  and 
order  a  dividend  of  any  portion  of  the  estate  remaining 
undistributed,  and  shall  discharge  the  assignee,  subject 
to  compliance  with  the  order  of  the  court,  from  all  liabil- 
ity as  assignee  to  any  creditor  of  the  insolvent. 

Final  accoant— notice, oontest,  settlement:  compare  as  to  executor, 
etc..  Code  Civ.  Proc.  sees.  liiK^-lSSS. 

ARTICLE  V. 

PARTNERSHIPS  AND  CORPORATIONS. 

§  35.  Two  or  more  persons  who  are  partners  in  business 
may  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them,  or  on  the  petition  of  five  or 
more  creditors  of  the  partnership,  in  which  case  an  order 
shall  be  issued  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  tlie  part- 
ners, shall  be  taken,  excepting  such  parts  thereof  as  may 
be  exempt  by  law,  and  alltlie  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  copartnership,  and  shall  also 
keep  separate  accounts  of  the  ]oint  stock  or  property  of 
the  copartnership,  and  of  the  separate  estate  of  each 
member  thereof,  and,  after  deducting  out  of  the  whole 
amount  received  by  such  assignee,  the  whole  amount  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  the  net  proceeds  of  the  seitarate  estate 
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of  eacb  partner  shall  be  appropria1»d  to  pay  liisi  separate 
creditors;  and  if  there  shall  be  any  balance  of  the  sepa- 
rate estate  of  any  partner,  after  the  payment  of  liis  sepa- 
rate debts,  such  balance  shall  be  added  to  the  joint  stock 
for  the  payment  of  €he  ^oint  creditors;  and  if  there  shall 
be  any  oalance  of  the  loint  stock,  after  the  payment  of 
the  joint  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  among  the  separate  estate  of  the  several 
partners  according  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  insolvency;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  and  the 
certiUcate  of  discharge  shall  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be  if  the  proceed- 
ings had  been  by  or  against  him  alone  under  tiiis  act; 
and  in  all  other  respects  the  proceedings  as  to  partners 
shall  be  conducted  in  the  like  manner  as  if  they  had  been 
commenced  and  prosecuted  by  or  against  one  person 
alone.    If  such  copartners  reside  in  aifferent  counties, 
that  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.    If  the  petition  be 
filed  by  less  than  all  the  partners  of  a  copartnership,  those 
partners  who  do  not  join  in  the  petition  shall  be  ordered 
to  show  cause  why  they  should  not  be  adjudged  to  be  in- 
solvent, in  the  same  manner  as  other  debtors  are  required 
to  show  cause  upon  a  creditor's  petition,  as  in  this  act 
provided. 

Before  this  enactment— partners  could  not  be  adjudsred  Insolvent. 
ft  Cai.  195;  8  Gal.  44;  Creditors  v.  Huston.  July  2l8t,  1880:  pursuit  or 
firm  property,  Gal.  F.  Co.  v,  Halsey,  Marcli  lotli,  1880,  6  Pac  C.  L.  J. 
125. 

§  36.  The  provisions  of  this  act  shall  apply  to  corpo- 
rations, and  upon  the  petition  of  any  officer  of  any  corpo- 
ration, duly  authorized  by  the  vote  of  the  board  of  direct- 
ors or  trustees,  at  a  meeting,  specially  called  for  that 
Surpose,  or  by  the  assent  in  writmg  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,  or  upon  a 
creditor's  petition  made  and  presented  in  the  manner  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be 
had  and  taken  as  are  provided  in  the  case  of  debtors. 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  convevances. 
payments,  and  assignments,  apply  to  eaoh  and  every 
officer  of  any  corporation  in  relation  to  1^  same  matters 
concerning  the  corporation.    Whenever  any  coiporation 
is  declared  insolvent,  all  its  property  and  assets  shall  be 
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idiBtributed  to  the  creditors;  but  no  discharge  shall  be 
granted  to  any  corporation. 

OorporationA^-flee  Civil  God«,  aocs.  ni-618. 

AETICLB  VI. 

PROOF  OF  DBBTS. 

§  37.  All  debts  due  and  payable  from  the  debtor  at 
the  time  of  the  adjudication  of  insolvency,  and  all  debts 
tben  existing  but  not  payable  until  a  future  time,  a  re- 
l>ate  of  interest  being  made  when  no  interest  is  payable 
by  the  terms  of  the  contract,  may  be  proved  against  the 
estate  of  the  debtor. 

§  38.  All  demands  against  the  debtor  for  or  on  account 
of  any  eoods  or  chattels  wrongfully  taken,  converted,  or 
withheM  by  him,  may  be  proved  and  allowed  as  debts  to 
the  amount  of  the  value  of  the  property  so  withheld, 
from  the  time  of  the  conversion. 

§  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
specialty  or  contract,  or  for  any  debt  of  another  person, 
and  his  liability  shall  not  have  become  absolute  until  the 
adjudication  of  insolvency,  the  creditor  may  prove  the 
same  after  such  liability  shall  have  become  fixed,  and 
before  the  final  dividend  shall  have  been  declared.' 

§  40.  In  all  cases  of  contingent  debts,  and  contingent 
liabilities  contracted  by  the  debtor,  and  not  herein  other- 
wise provided  for,  the  creditor  may  make  claim  therefor 
and  have  his  claim  allowed,  with  the  right  to  share  in  the 
dividends  if  the  contingency  shall  happen  before  the 
order  for  the  final  dividend,  or  he  may,  at  anj7  time,  apply 
to  the  court  to  have  the  present  value  of  the  debt  or 
liability  ascertained  and  liquidated,  which  shall  be  done 
in  such  manner  as  the  court  shall  order,  and  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41.  Any  person  liable  as  bail,  surety,  or  guarantor, 
or  otberwise,  for  the  debtor  who  shall  have  paid  the  debt, 
or  any  part  thereof,  in  discharge  of  the  wiiole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  tbe  place  of  the 
creditor,  if  he  shall  have  proved  the  same,  altoough  such 
payments  shall  have  been  made  after  the  proceemngs  in 
insolvency  were  commenced;  and  any  person  so  liable 
for  the  debtor,  and  who  has  not  i)aid  the  whole  of  said 
dttvt  but  is  still  liable  for  the  same^  or  any  part  thereof 
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may,  if  the  creditor  sliall  fail  or  omit  to  prove  such  debt, 
prove  the  same  in  the  name  of  the  creditor. 
Saret]r't  claim  for  oontrilmtion-HBee  Code  CIt.  Proc.  sec  709. 

§  42.  Where  the  debtor  is  liable  to  pay  rent,  or  other 
deut  fallins  due  at  fixed  and  stated  periods,  the  creditor 
may  prove  tor  a  projwrtionate  part  thereof  up  to  the  time 
of  the  insolvency,  as  if  the  same  became  due  from  day  to 
day,  and  not  at  such  fixed  and  stated  periods. 

§  43.  In  all  cases  of  mutual  debts  and  mutual  credits 
between  tlie  parties,  the  account  between  them  shall  1>e 
stated,  and  one  debt  set  off  against  the  other,  and  tlie 
balance  only  shall  be  allowed  and  paid.  But  no  set-off  or 
counter-claim  shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate;  provided,  that  no  set-off  or 
counter-claim  shall  be  allowed  in  favor  of  any  debtor  tp 
the  insolvent  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition  by  or  against  Lim,  for 
the  purpose  of  making  such  set-off  or  counter-claim. 

Ooanter-claim— «ec.  21,  subd.  In. 

§  44.  When  a  creditor  has  a  mortgage,  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  a  lien  thereon, 
for  securing  the  payment  of  a  debt  owing  to  him  from  thf» 
debtor,  he  shall  be  admitted  as  a  creditor  only  for  tlie 
balance  of  the  debt,  after  deducting  the  value  of  such 
property,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  .such 
manner  as  the  court  shall  direct;  or  the  creditor  vfniy  re- 
lease or  convey  his  claim  to  the  assignee,  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.  K  t  ho 
value  of  the  property  exceeds  the  sum  for  which  it  in  so 
held  assecunty,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving 
such  excess;  or  he  may  sell  tlie  property,  subject  to  the 
claim  of  the  creditor  thereon,  and  in  either  case  the  a;^ 
signce  and  creditor  respectively  shall  execute  all  deeds 
and  writings  necessary  or  proper  to  consummate  the 
transaction.  If  the  property  is  not  sold  or  released,  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  x^rove 
any  part  of  nis  debt. 
Incumbered  propert7— power  of  assignee  over,  sec.  21,  subd.  6. 

§  45.  Ko  creditor  proving  his  debt  or  claim  shall  be  al-. 
lowed  to  maintain  any  suit  at  law  or  in  equity  therefor 
against  the  debtor,  but  shall  be  deemed  to  have  waived 
all  right  of  action  and  suit  against  him,  and  all  proceed- 
ings already  commenced,  or  unsatisfied  judgments  al- 
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rea<33r  oMalned  tbereon,  shall  be  deemed  to  be  discharged 
and  surrexidered  thereby;  provided,  that  no  valid  lien  ex- 
isting in  good  faith  thereunder  shall  be  thereby  affected; 
und  further  providedf  that  a  creditor  proving  his  debt  or 
claim  shall  not  be  held  to  have  waivea  his  right  of  action 
or  suit  against  the  debtor  where  a  discharge  has  been  re- 
fused, or  the  proceedings  have  determined  without  a  dis- 
cbarge.   And  no  creditor  whose  debt  is  provable  under 
tbis  act  shall  be  allowed,  after  the  commencement   of 
proceedings  in  insolvency,  to  prosecute  to  final  judgment 
any  action  therefor  against  tne  debtor  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been  deter- 
mined, and  any  such  suit  or  proceeding  shall,  upon  the 
application  of  the  debtor,  or  any  creditor,  or  of  th«  as- 
signee, be  stayed  to  await  the  determination  of  the  court 
in  insolvency  on  the  question  of  discharge;  provided,  there 
be  no  unreasonable  delay  on -the  part  of  the  debtor,  or  of 
the  petitioning  creditors,  as  the  case  may  be,  in  prosecut* 
ing  the  case  to  its  conclusion;  and  provided,  also,  that  if 
the  amount  due  the  creditor  is  in  dispute,  the  suit,  by 
leave  of  the  court  in  insolvency,  may  proceed  to  judg- 
ment for  the  i>urpose  of  ascertaining  the  amount  due, 
xvhich  amount  may  be  proven  in  insolvency,  but  execu- 
tion shall  be  stayed  as  aforesaid;  provided  further,  that 
where  a  valid  lien  or  attachment  has  been  ae(][uired  or 
secured  in  any  such  action,  and  an  undertaking  been 
offered  and  accepted  in  lieu  of  such  lien  or  attachment, 
the  case  may  be  prosecuted  to  final  judgment  for  the  pur- 

Sose  of  fixing  the  liability  of  the  sureties  upon  such  un- 
ertaking;  but  execution  against  the  insolvent  upon  such 
judgment  shall  be  stayed. 
Diacharge-«oc.  48  et  seq. 

Undertaking  to  prevent  attachment-^onA  to  release  same,  see  Coda 
Civ.  Proc.  sees.  640. 6.jd  and  notes. 
Stay  of  execution— see  Code  Civ.  Proc  sec  fSin, 

§  46.  Any  person  who  shall  have  accepted  any  prefer- 
ence,  having  reasonable  cause  to  believe  that  the  satne 
was  made  or  given  by  the  debtor  contrary  to  any  provi- 
sion ol  this  act,  shall  not  prove  the  debt  or  claim,  on  ao* 
connt  of  which  the  preference  was  made  or  given ;  nor 
shall  he  receive  any  dividend  thereon  until  he  shall  first 
have  surrendered  to  the  assignee  all  property,  money, 
bexttfit,  or  advantage  recelveiT by  him  under  sueh  prefer- 
ence. 

FnndiiJtnt  pnfiBzvnoas  and  txanafora-HMC.  6S. 

§  47.  The  court  may,  upon  the  application  of  the  as- 
signee, or  of  any  creditor  of  the  debtor,  or  without  any 

Cods  Civ.  Fboo.— 50. 
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application,  before  or  after  adjudication  in  Insolvency, 

examine  upon  oath  the  debtor  in  relation  to  his  property 

and  his  estate,  and  any  person  tendering  or  makini^  proof 

of  claims,  and  may  sabpcsna  witnesses  to  give  evidence 

relating  to  such  matters.    All  examinations  of  Tvitnesses 

sball  be  had  and  depositions  shall  be  taken  in  accordance 

with  and  in  the  same  manner  as  is  provided  by  the  Code 

of  Civil  Procedure. 

Sabpcena— flee  Code  CIy.  Froc.  sec  1968  et  uq. 

Examination  of  witnesses— general  roles.  Code  Clr.  Proc.  SOtt  H 
teg. :  rights  and  daties  of  witnesses,  sec.  2064  ei  «eg. 

Depositions-Code  Civ.  Froc.  sees.  2019-2038. 

AETIOIJE  Vn. 


§  48.  At  any  time  after  the  expiration  of  three  months 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  and  the 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  dis- 
charge should  not  be  granted  to  the  debtor;  said  notice 
shall  be  given  by  mail  and  by  publication  at  least  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  the 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  provided^  that  if  no  debts  have  been 
jiroven,  such  notice  snail  not  be  required. 

Service  by  mail-of  notice  to  creditors,  comx>are  sec.  7». 

§  49.  Ko  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  debtor  shall  have  sworn  falsely  in 
his  affidavit  annexed  to  his  petition,  schedule,  or  inven- 
tory, or  upon  any  examination  in  the  course  of  the  pro- 
ceedings in  insolvency,  in  relation  to  any  material  fact 
concerning  his  estate,  or  his  debts,  or  to  any  other  mate- 
rial fact;  or  if  he  has  concealed  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  has  been  guilty  of  fraud  or  willful  neglect  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the  property  be- 
longing to  him  at  the  time  of  the  presentation  of  Yah 
petition  and  inventory,  excepting  such  property  as  he  is 

Eermitted  to  retain  under  the  provisions  of  this  act,  or  if 
e  has  caused  or  permitted  any  loss  or  destruction  thereof; 
or  if,  within  one  month  before  the  commencement  of  such 
proceedings,  he  has  procured  his  lands,  goods,  monev  or 
chattels  to  be  attached,  or  seized  on  execntion;  or  if  he 
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lias  destroyed,  mutilated,  altered,  or  falsified  any  of  bis 
books,  documents,  papers,  writings,  or  securities,  or  lias 
xuado  or  been  privy  to  tbe  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  otber  document  with 
intent  to  defraud  Iiis  creditors;  or  if  he  has  given  any 
fraudulent  preference  contrary  to  the  i^rovisions  of  this 
act,  or  made  any  fraudulent  payment,  gift,  transfer,  con- 
veyance, or  assignment  of  any  part  oi  his  property,  or 
lias  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
false  or  fictitious  debt  against  his  estate,  or  if,  having 
knowledge  that  any  person  has  proven  such  false  or  lictl- 
tious  debt,  he  has  not  disclosed  the  same  to  his  assignee 
w^itbin  one  month  after  such  knowledge;  or  if  being  a 
merchant  or  tradesman  he  has  not,  subsequently  to  the 
passage  of  this  act,  kept  proper  books  of  account;  or  if 
he  or  any  other  person  on  his  account,  or  in  his  behalf, 
has  influenced  the  action  of  any  creditor  at  any  stage  of 
the  proceedings,  by  any  pecuniary  consideration  or  obli- 
gation; or  if  he  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  or  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  tbe  purpose  of 
Erofering  any  creditor  or  person  having  a  claim  against 
im,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purpose  of  preventing  the  property  irom  coming  into 
the  hands  of  the  assignee,  or  oi  being  distributed  under 
this  act  in   satisfaction  of  his  debts;  or  if  ho  has  been 
convicted  of  any  misdemeanor  under  this  act,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this 
act;  or  in  case  of  voluntary  insolvency  has  received  the 
benefits  of  this  or  any  other  act  of  Insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.    And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
he  has  not  done,  suffered,  or  been  privy  to  any  act,  m<itter, 
or  thin»  specified  in  this  act,  as  ground  for  withholding 
such  discharge   or  as  invalidating  such   discharge,  if 
granted. 
Books  of  account— see  as  to  effect  of  failure  to  deposit,  sec.  22)1, 
Fraudulent  preferences  and  transfers— sec  55  and  notes. 

Fraud-firenerally,  Civil  Code,  sec.  3441 ;  2  Cal.  107, 20%  826;  5  Cal.  161 ; 
6CaL47,6(>4,(i70;  7  Cal.  206;  8  Cal.  87:  13  Cal.  45. 231;  13  Cal.  76;  19  Cal. 
902;  21  Cal.  402;  25  Cal.  653;  26  Cal.  300;  S5  Cal.  223;  37  Cal.  328;  49  Cal. 
620;  50  Cal.  132:  fi-audulent  Intent,  Civil  Code,  sec.  3442;  7  Cal.  3^)1, 603: 
8  Cal.  lis,  12  Cal.  45;  14  Cal.  I(i5;  24  Cal.  502;  36  CaL  159;  42  CaL  361;  43 
Cal.  5S1:  48  CaL  399;  50  Cal.  132:  penalty,  sec.  56. 

§  50.  Any  creditor  opnoaing  the  discharge  of  a  debtor 
shall  file  specilicatious,  in  writing,  of  the  grounds  of  his 
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opposition,  and  after  the  debtor  has  filed  and  seinred  his 
answer  tbereto,  which  pleadings  shall  be  veriiied,  tbo 
court  shall  try  the  issue  or  issues  raised,  with  or  witbont 
a  jury,  according  to  the  practice  provided  by  law  in  civil 

actions. 

Oppoaition  to  dis  barge— ior  defects  of  petition  or  schedules,  4  CaL 
in;;  S3  Col.  408:  by  crcclitor  not  named,  i  GoL  337:  fraud,  settUur  fortb 
fact3.37Cal.354;  30Cal.l23. 

Verification  of  p  endings— see  Code  ClT.Proc.  sec.  416  and  notes. 
Conduct  of  trial— in  civil  actions,  see  Code  Civ.  Proc.  see.  G07i»^ 

0  51.  If  it  shall  appear  to  the  court  that  the  debtor  bas 
in  all  things  conformed  to  his  duty  under  this  act,  and 
that  l»e  is  entitled  under  the  provisions  thereof  to  receive 
a  discharge,  the  court  shall  grant  him  a  discharge  from  all 
his  debts,  except  as  hereinafter  provided,  and  shall  give 
him  a  certiiicate  thereof,  under  tbe  seal  df  the  coart,  in 
substance  as   follows:    In  the  Superior  Court,  of   the 

county  of ,  State  of  Calif ornia.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  js  therefore  ordered 
by  the  court  that  said  -< —  be  forever  discharged  froHi  all 
debts  <ind  claims,  which  by  said  insolvent  laws  are  made 

])rovable  against  his  estate,  and  which  existed  on  the 

day  of—,  on  which  the  petition  for  adjudication  was 
filled  by  [or  against]  him,  excepting  sncli  debts,  if  any,  aa 
are  by  said  insolvent  laws  excepted  from  tho  operation 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

tho  seal  of  the  court,  this  — —  of ,  A.  d.  IH—.    Attest 

-^ — ,  Clerk.    [Seal.]    ,  Judge. 

§  52.  Ko  debt  created  by  fraud  or  embezzlement  of  tbe 
debtor,  or  by  his  defalcations  as  a  public  officer,  or  wbile 
acting  in  a  fiduciary  character,  shall  be  discharged  under 
this  nctt  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  this  act  shall  release,  dis- 
charge, or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor^ 
iudorser,  surety,  or.  otherwise. 

Fidnciar7  character  of  del^t— prevents  dlschai^e,  40  CiU.  647.^ 

g  53.  A  discharge,  duly  granted  under  this  acty  shall, 
with  tiie  exceptions  aforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  bis 
schedule,  or  which  were  or  might  have  been  proved 
against  his  estate  in  insolvency,  and  may  be  pleaded  by  a 
sunple  averment,  that  on  the  day  of  its  date  such  dis- 
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-change  "was  granted  to  him,  setting  forth  the  same  in  fall, 

and.  the  same  shall  be  a  complete  bar  to  all  suits  brought 

01X  any  such  debts,  claims,  liabilities,  or  demands,  and  the 

certiiicate- shall  be  nn'ma /oe^e  eTidence  in  favor  of  such 

fact,  and  of  the  regvuarity  of  such  discharge;  provided^  Aoto- 

ever^  that  any  creditor  of  said  debtor,  whose  debt  was 

prorved  or  provable  against  the  estate  in  insolvency,  who 

shall  see  fit  to  contest  the  validity  of  such  discharge  on 

the  eround  that  it  was  fraudulently  obtained,  and  who 

has  discovered  the  facts  constituting  the  fraud  subsequent 

to  the  discbarge,  may,  at  any  time  within  two  years  after 

the  date  thereof,  apply  to  the  court  which  granted  it  to  set 

aside  and  annul  the  same,  or  if  the  same  shall  have  been 

pleaded,  the  effect  tliereof  may  be  avoided  collaterally 

upon  any  such  grounds. 

Decree  of  discharge— effect  of,  14  Cal.  173;  17  CaL  518;  84  OaL  98: 
when  no  defense,  26  CaL  279;  88  Cal.  196. 
Attacking  dl8oharge~41  Cal.  123. 

§  54.  The  refusal  of  a  discharge  to  the  debtor  shall  not 
affect  the  administration  and  distribution  of  his  estate 
xunder  the  provisions  of  this  act. 

ARTICLE  VUL 
FRAXTDUIiXSNT  FREFSR£aNfC£S  AND  TRANS- 


§  65*  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of 
a  petition  by  or  against  him,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  any  part  of 
his  property  to  be  attached,  sequestered,  or  seized  on  exe- 
cution, or  makes  any  payment,  assignment,  transfer,  or 
conveyance  of  any  part  of  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally,  the  person  receiv- 
ing such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment  or 
seizure,  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  attacliment,  seizure,  pay- 
ment, pledge*  conveyance,  transfer,  or  assignment  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same  from  being  dis- 
tributed ratably  among  his  creditors,or  to  defeat  the  object 
of,  or  in  any  way  hinder,  impede ^  or  delay  the  oneration  of 
or  to  evade  any  of  the  x>rovisions  of  this  act,  such  transfer, 
payment,  conveyance,  pledge,  or  assignment  is  void,  and 
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the  assignee  may  recorer  the  property,  or  the  Talne  there" 
of,  as  assets  of  such  insolvent  debtor;  and  if  sucli  sale, 
assijpiment,  transfer,  or  conveyance  is  not  made  in  the 
usual  and  ordinary  coarse  of  business  of  the  debtor,  that 
fact  shall  he  prima  facis  evidence  of  fraud. 

FrandoleDt  pref  erenoei  and  transfers— CItU  Code,  sees.  9499-9442;  S 
Cia.488;  10CaL237.2e9:  12CaL28l;  13Cal.a2;  19CaI.41;  21  Cal.  17;  9 
Cal.lS4;  23  Cal.  233, 614;  34  Cal.8(i,100:  35  Cal.  223, 802;  37  Gal.  32S;  41 
CaL 239, 649:  42  Cal.  361;  49 CaL 620:  61  Cal 621;  63  CaL  197. 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  3449-^73;  S 
Cal.  107;  3  Cal.  471 :  6  CaL  210;  8  CaL  162;  10  CaL  269, 274;  12  CaL  489;  14 
Cal.  450;  41  CaL  M6. 

ARTIOI^  IX. 


§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  insolvency,  or  to  hinder,  impede,  or  delay  his 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shall  spend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof;  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  sliall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
fde  transactions  in  the  ordinary  way  of  his  trade,  any  of 
Ills  goods  or  chattel  which  have  been  obtained  on  credijb 
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__        remain  impaid  for,  he  shall  be  deemed  gnilty  of  mis- 

4deineanor,  and,  npon  conviction  thereof,  sliall  be  pun- 

ls>ied  by  imprisonment  in  the  county  jail  for  not  less  than 

t^lAxee  months  nor  more  than  two  years. 

Goncealing  property)  etc.— 6ee  Penal  Code,  sec  154. 

X*randnlent  dealing  with  books  or  -writing— see  Penal  Code*  sec. 
X32. 

ZVand— sec.  49»;  19  Cal.  143. 

ZVandnlent  preferences  and  transfers— sec.  5Sfi. 

ABTICLB   X. 

MISCELLANEOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
liad  lived. 

Continuance  of  proceedings— after  death  of  party,  compare  Codi9 
.Civ.  Proc.  sec.  38&. 

§  58.  Fending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  Limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  Civ.  Proc.  sec.  312n. 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  {^ttorney  or  duly  authorized 
agent. 

Attorney—see  Code  dr.  Proc.  sec.  275  et  $eq. 

§  60.  It  shall  be  the  duty  of  the  court  having  jurisdic* 
tton  of  the  proceedings,  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  ezecntion— see  Code  Civ.  Proc.  sccJ  G90  and 
notes. 

§  61.  Tlie  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
\      the  plural,  and  in  the  plural,  the  singular,  and  the  word 
"debtor*'  includes  partnerships  and  corporations. 
Meaning  of  words— compare  Code  Civ.  Proc.  sec.  17. 
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§  63,  A  receiver  may  be  appointed  by  the  court  in 
which  an  insolvent  proceeding  is  pending  before  the  elec- 
tion of  an  assignee: 

1.  CTpon  the  application  of  creditors,  where  it  Is  stiQwn 
that  the  property,  or  any  portion  thereof.  Is  in  dan^^er  of 
being  lost,  removed,  or  materially  injured; 

2.  In  all  otber  cases  where  receivers  are  appointed,  by 
the  usages  of  courts  of  equity.  And  thereupon  the  ap- 
pointment, oath,  uudertakmg,  and  powers  of  such  receiv- 
er shall,  in  all  respects,  be  regulated  by  the  general  laws 
of  the  State  applicable  to  receivers. 

Beoeivcrs  eee  Code  Qiv.  Pzoc  seo.  861  et  seg^, 

§  64.  All  sections  of  the  Code  of  Civil  Procedure  of 

the  State  of  Calif  omla  relating  to  contempts  are  hereby 
made  applicable  to  all  proceedings  under  this  act.  An 
appeal  shall  be  allowed  to  the  Supreme  Court  from  any 
order  adjudging  any  person  guilty  of  'contempt  of  court. 

Oontempts— 6608.  1209-1222, 907-910;  also  sees.  178, 18S,  lOlS,  1460, 146L 
Appeal  to  Sapreme  Ooiixt-«ec.  67. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  in  in- 
solvency, or  is  dissolved  by  an  undertaking  given  by  the 
defendant,  if  the  claim  upon  which  the  attachment  suit 
was  commenced  is  provea  against  the  estate  of  tlio  debt- 
or, the  plaintiff  may  prove  the  legal  costs  and  disburse- 
ments of  the  suit,  ana  of  the  keeping  of  the  property,  and 
the  amount  thereof  shall  be  a  preferred  debt,    lu  all  con- 
tested matters  in  insolvency  tlie  court  may,  iu  it»  discre- 
tion, award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties,  to  be  paid  out  of  the  estiite, 
as  justice  and  equity  may  require;  in  awarding  costs,  the 
court  may  issue  execution  therefor.    Iu  all  involuntary 
cases  under  this  act,  the  court  shall  allow  thei  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  ad juilica- 
tiou  of  insolvency  be  made,  as  a  preferred  claim,  all  legal 
costs  and  disbursements  Incurred  by  them  in  that  be- 
half. 

Attachm0nt-«ee  Code  Clr.  Proc  aec;  fi87  et  $tq. 

§  66.  The  court  may,  upon  the  application  of  the  debt- 
or, if  it  be  a  voluntary  petition,  oroi  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  bieiore  the  appoint- 
ment of  assignee;  after  the  appointment  of  assignee  no 
dismissal  shall  be  made  without  the  consent  of  alTparties 
interested  in  or  affected  thereby. 
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S  67.  An  appeal  may  be  taken  to  the  Snpreme  Court 
In  til e  following  cases: 

1.  From  an  order  granting  or  refusing  an  adjudication 
of  insolvency; 

2.  Allowing  or  nq'ectlng  a  creditor's  claim,  in  whole  ox 
in  part; 

3.  OTermling  a  motion  for  a  new  trial; 

4.  8«ittling  an  account  of  an  assignee; 

5.  A.gainRt  or  in  favor  of  setting  apart  homestead  or 
other  property  claimed  as  exempt  from  execution; 

6.  Granting  or  refusing  a  discharge  to  the  debtor. 
The  uotJce,  undertaking,  and  procedure  on  appe^  shall 

conform  to  the  general  laws  of  this  State  regulating  ap- 
peals in  civil  cases,  except  that  when  the  assignee  has. 
given  an  official  nndertakmg  and  appeal  from  a  judgment 
or- order  in  insolvency,  his  official  undertaking  stands  in 
the  (>lace  of  an  undertaking  on  appeal,  and  l£e  suxetiea 
tliereia.are  liable  on  Auch  undertakmg. 

.Appeal  in  ooafnuiit  caaesMBeo.  64» 

Appealt->tai  general*  see  Code  Clr.  Froe.  sees.  99IM0O:  notice,  set 
Oode  Civ.  Proc<  sec.  MO  aad  note:  imdertakiiig,  see  Code  Civ.  Pxoo. 
sees.  94U,  Ml,  and  notes. 

Official  nndertaking-'in  lieu  of  nsoal  bond*  compote  Code  Civ. 
Proc.  sec.  MiS. 

§  68.  All  acts  and  parts  of  acts  in  conflict/with  the. 
provisiens  of  this  act  are  hereby  repealed;  provided^  houh 
ever^  that  such  repeal  shall  in- no  manner  invalidate  or  a£» 
feet  axty  case  in  insolvency  instituted  and  pending  in  any. 
court  prior  to  the  day  when  this  act  shall  take  effect. 

Bepeals—see  CodeClT.Broo^  leo.  lAa. 
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[Ah  Act  concerning  actions  for  libel  and  slander.'] 

Section  1.  In  an  action  for  libel  or  Blander  tbe  cleric 
Bhall,  before  issuing  the  summons  therein,  require  a 
written  undertaking  on  tho  part  of  the  plaintiff  in  the 
Bum  of  five  hundred  (500)  dollars,  with  at  least  two  com- 
petent and  sufficient  sureties,  specifying  their  occupa- 
tions and  residences,  to  the  eiTect  that  if  tlie  action  be 
dismissed  or  the  defendant  recover  judgment,  that  tliey 
will  pay  such  coats  and  charges  as  may  be  awarded 
against  the  plaintiff  by  judgment,  or  in  the  progress  of 
the  action,  or  on  an  appeal,  not  exceeding  the  sum  speci- 
fied in  the  undertaking.  An  action  brought  without  fil- 
ing the  undertaking  required  shall  be  dismi8s^d. 

b£0.  2.  Each  of  the  sureties  on  the  undertaking  men- 
tioned in  the  first  section  shall  annex  to  the  same  an 
affidavit  that  be  is  a  resident  and  householder  or  free- 
holder within  the  countv,  and  is  worth  double  the  amount 
Bpecilied  in  the  undertaking,  over  and  above  all  bis  just 
debts  and  liabilities,  exclusive  of  property  exempt  from 
execution. 

Sec.  3.  "Within  ten  days  after  the  service  of  the  8um- 
mons  the  defendants,  or  either  of  tliem,  may  give  to  the 
plaintiff  or  Ms  attorney  notice  that  they  or  he  except  to 
the  sureties  and  require  their  justiiication  before  a  judge 
of  the  court  at  a  specified  time  and  place,  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter,  ex- 
cept by  consent  of  parties.  The  qualifications  of  tho  sure- 
ties shall  be  as  required  in  their  affidavits.  [In  effect 
April  16th,  1880.] 

Sec.  4.  For  the  purpose  of  justification,  each  of  the 
sureties  shall  attend  before  the  judge  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath  touching  his  sufficiency  in  such  manner  as  the  judge 
in  his  discretion  shall  think  proper.  The  examination 
shall  be  reduced  to  writing  if  either  party  desires  it. 

Sec.  5.  If  the  judge  find  the  undertaking  sufficient,  he 
shall  annex  the  examination  to  the  undertaking,  and 
indorse  his  approval  thereon.  If  the  sureties  fail  to 
appear,  or  the  ]udge  finds  the  sureties  or  either  of  them 
insufficient,  he  shall  order  a  new  undertaking  to  be 
given.  The  judge  may  also  at  any  time  order  a  new  or 
additional  undertakiug  upon  proof  that  the  sureties 
have  become  insufficient.  In  case  a  new  or  additional 
undertaking  is  ordered,  all  proceedings  in  the  case  shall 
be  stayed  until  such  undertaking  is  executed  and  filed, 
with  the  approval  of  the  judge. 
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Sbc.  6.  Xf  the  undertaking  as  required  be  not  filed  in 
Ave  days  after  the  order  tnerefor,  the  judge  or  court 
shall  order  the  action  to  be  dismissed. 

Sec.  7.  In  case  plaintiff  recovers  judgment,  he  shall  be 
allowed  as  costs  one  hundred  (100)  dollars,  to  cover  coun- 
sel f  eesy  in  addition  to  the  other  costs.  In  case  the  action 
is  dismissed,  or  tiie  defendant  recover  judgment,  he  shall 
be  allowed  one  hundred  (100)  dollars,  to  cover  counsel 
fees,  in  addition  to  the  other  costs,  and  judgment  there- 
for shall  be  entered  accordingly.  [Approved  March  23rd, 
1872.     Stat.  1871-72,  p.  533.] 


[Section  280  of  the  old  Practice  Act,  which  came  to  be 
§  768  of  the  Code  of  Civil  Procedure,  was  amended  during 
the  session  of  1871-72,  and  amendments  of  that  session 
superseded  the  Codes. 

§  280.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistant  when  employed,  shall  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  law  to  the  ref- 
erees, and  9nch  attorney's  fees  expended  for  the  common 
hen^fttn  both  for  plaintiff  and  defendants,  as  the  Court  shall 
deem  just  and  proper,  shall  be  apportioned  among  the  dif- 
ferent parties  to  the  action. — Amendment  of  J^rch  4tA, 
18T2.    Stat.  1871-72,  p.  230.] 
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An  Act  to  provide  for  the  appointment  hy  the  Supreme  Court 
of  three  Commissioners t  to  be  known  as  Commissioners' o^^ 
the  Supreme  Courts  and  to  appoint  a  Secretary  therefor^ 
to  relieve  said  Court  from  the  overburdened  condition  of  its 
calendar  f  and  to  provide  for  the  compeiisation  of  said  Comf^ 
missioiiers  and  Secretary, 

Section  1.    The  Supreme  Ooort  of  the  State  of  Califor- 
nia, immediately  ^poQ  the  taking  effect  of  this  Aot,  shall 
appoint  three  persons  of  legal  learning  and  personal  worth 
as  Commissioners  of  said  Court.    It  shall  be  tlie  duty  of 
said  Commissioners,  under  such  rules  and  regulations  as 
said  Court  may  adopt,  to  aid  and  assist  the  Court  in  the 
performance  of  its  duties,  and  in  tlie  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undetermin- 
ed.   The  said  Commissioners  shall  hold  office  for  the  term 
of  four  years  from  and  after  their  appointment,  during 
which  time  they  shall  not  engage  in  the  prictice  of  the 
law.    They  shall  each  receive  a  salary  equal  to  the  salary 
of  a  Judge  of  said  Court,  payable  at  the  same  time  and  in 
the  same  manner.    Before  entering  upon  the  discharge  of 
their  duties  they  shall  each  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  the  Constitution  of 
the  State  of  California,,  and  to  faithfully  dischargethe  du- 
ties of  the  office  of  Commissioner  of  the  Supreme  Court  to 
the  best  of  their  ability.  The  said  Court  shall  have  power 
to  remove  any  and  ab  members  of  said  Commission  at  any 
time  by  an  order  entered  on  the  mipute»  of  said  Court, 
and  all  vacancies  in  said  Commission  shall  be  Ulled  in  like 
manner. 

Sec.  2.  Upon  the  appointment  of  said  Commissioners, 
as  in  this  Act  provided,  said  Court  is  hereby  authorized 
t  >  appoint  a  Secretary  for  such  Commission,  who  sh  11 
hold  office  during  the  pleasure  of  the  Court,  not  to  exceed 
the  term  of  said  Commission,  and  who  shall  have  a  salary 
of  two  hundred  dollars  per  month,  payable  at  the  same 
time  and  in  the  same  manner  as  said  Commission. 

Sec.  3.  The  sum  of  forty  thousand  eight  hundred  dol- 
lars is  hereby  appropriated  out  of  any  money  that  is  or 
may  be  in  the  General  Fund  not  otherwise  appropriated, 
for  the  purpose  of  paying  the  salary  of  said  Commission 
and  Secretary,  for  the  thirtv-sixth,  thirty-seventh,  and 
thirty-eighth  fiscal  years;  ana  the  Controller  is  authorized 
to  draw  monthly  warrants  upon  the  State  Treasury  in  fa- 
vor of  said  Commissioners  and  Secretary,  In  the  sum  of 
five  hundred  dollars  for  each  of  said  Commissioners,  and 
in  the  sum  of  two  hundred  dollars  for  said  Secretary. 
{.Approved  March  12, 1885.] 
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^n  Act  to  facilitate  the  giving  of  bonds  required  &y  law, 

Sbsction  1.    "Whenever  any  person  who  now  or  hereaf- 
ter may  be  required  or  permitted  by  law  to  make,  exe- 
cute, and  give  i,  bond  or  undertaking,  with  one  or  more 
svLreties,  conditioned  for  the  faithful  performance  of  any 
duty,  or  for  the  doing  or  not  doing  of  anything  in  said 
"bond  or  undertaking  specified,  any  head  of  department, 
Soard,  Court,  Judge,  officer,  or  other  person  wlio  is  now, 
or  shall  hereafter,  be  required  to  approve  the  sufficiency 
of  any  such  bond  or  undertaking,  or  the  sureties  thereon, 
may  accept  as  sole  and  sufficient  surety  on  sncli  bond  or 
undertaking,  any  corporation  incorporated  under  the  laws 
of  any  State  of  the  United  States  for  tlie  purpose  of  mak- 
ing^ or  guaranteeing  bonds  and  undertakmgs  required  by 
la^w,  and  which  shall  have  complied  with  all  the  rec^uire- 
ments  of  the  laws  of  this  State  regulating  the  admission  of 
such  corporation  to  transact  such  business  in  tins  State; 
and  all  such  corporations  are   hereby  vested  with  full 
po^irer  and  authority  to  make  and  guarantee  such  bonds 
and  undertakings,  and  shall  be  subject  t'»all  the  liabilities 
and  entitled  to  all  the  rights  of  natural  persons  sureties 

Sec.  2.  It  is  further  provided,  that  the  guaranty  of  any 
such  company  shall  not  be  accepted  by  heads  of  depart- 
ments or  others,  as  provided  in  section  one  of  this  Act, 
-whenever  its  liabilities  shall  exceed  its  assets,  as  ascer- 
tained in  the  manner  provided  in  section  throe  of  this 
Act. 

Skc.  3.    Whenever  the  liabilities  of  any  such  company 
shall  exceed  its  assets,  the  Insurance  Commissioner  shall 
require  the  deficiency  to  be  paid  up  within  sixty  days,  and 
if  it  is  not  so  paid  up,thdn  he  shall  issue  a  certificate  show- 
ing the  extent  of  such  deficienc3%  and  he  shall  publish 
the  same  once  a  week  for  three  weeks,  in  a  daily  San 
Francisco  paper,  and  thenceforth,  and  until  such  defic- 
iency is  paid  up,  such  company  shall  not  do  business  un- 
der the  provisions  of  this  Act.     And,  in  estimating  the 
condition  of  any  such  company,  under  the  provisions  of 
this  Act,  the  Commissioner  shall  allow  as  assets  only  such 
as  are  authorized  under  existing  laws  at  tlie  time,  and 
shall  charge  as  liabilities,  in  addition  to  eighty  per  cent, 
of  the  capital  stock,  all  outntauding  indebtedness  of  the 
company,   and    a   premium   reserve  equal  to  fifty  per 
centum  of  the  premiums  charged  by  said  company  on  all 
risks  then  in  force.    Nothing  herein  "contained  shall  apply 
to  bonds  given  in  criminal  cases.     [In  effect  March  12, 
1885.] 
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An  Act  to  secure  the  wages  of  persons  employed  as  laborers 

on  threshing  machines. 

Section  1.  Every  person  performing  work  or  labor  of 
any  kind  in,  with,  abont,  or  upon  any  threshing  macliine, 
the  engine,  horse-power,  wagons,  or  appurtenances  there- 
of, wliile  engaged  in  threshing,  shall  have  a  lien  upon  the 
same  to  the  extent  of  the  value  of  his  services. 

Sec.  2.    The  lien  herein  given  shall  extend  for  ten  days 
after  the  person  has  ceased  such  work  or  labor. 

Sec.  3.  If  judgment  shall  be  recovered  in  any  action  to 
recover  for  said  services  for  work  or  labor  performed,  and 
said  property  shall  be  sold,  the  proceeds  of  such  sale  shall 
be  distributed  pro  rata  to  all  judgment  creditors  vrho 
have,  within  ten  days,  begun  suits  to  recover  judgments 
for  the  amount  due  them  tor  such  work. 

Sec.  4.  The  lien  shall  expire  unless  a  suit  to  recover 
the  amount  of  the  claim  is  brought  within  ten  days  after 
the  party  ceases  work.    [Approved  March  12th,  1885.] 


ADDITIONAL   NOTES. 


ADDITIONAL  NOTES 


TO 


CODE  OF  CmXi   PEOCEDTJBE, 


p.  18. 

References  In  Table  are  to  sections  of  Code  of  CItU  Procedure  as 
originally  enacted. 

'i  8- 

Add  these  citations  to  first  note  :  66  CaJ.  2m ;  59  CaL  289 ;  63  Cal.  264^ 
Bbtboactivic— 62  Cal.  297  (instead  of  293). 
Bbtboactivk  Statutks— see  S 1850  n. 

LiBEBAIi  IzrTBBPBBTATION  OF  CODB  — 61  CaL  214, 216 ;  64  CaL  490. 

i  8. 
TEsrnTsa  Actioxs — 23  CaL  40  (instead  of  47). 

i  9. 

Omit  cross-reference  to  {  861. 

"  This  Codb  "  covers  amendments  thereof,  such  as  that  requiring 
payment  of  taxes  for  adverse  possession,  63  Cal.  265. 

i  11. 

MoxDAY  following  first  day  of  January  as  holiday,  63  Cal.  347. 
i  12. 

Computation  of  Timb— including  last  day,  61  CaL  882.  Bxclud- 
ing  last  day,  when  a  holiday,  63  Cal.  347. 

ScTNDAV— 57  CaL  331 ;  61  Cal.  498.  Supreme  Court  can  order  case 
heard  in  bank  on,  63  CaL  420. 

i  16. 

JoiKT  AuTHOBiTY — Taloott  V.  Blauding,  54  CaL  289. 

Majobity  of  Quobum— of  supervisors  may  act,  63  Cal.  257. 

RsPBAiiS  Obn-ebaIiLY— note  should  read :  8  Cal.  877 ;  19  CaL  601 ; 
20  Cal.  95;  40  CaL  419;  41  CaL  485  ;  46  CaL  97  ;  64  CaL  301. 

RbpbaIiS  by  Implication— Add :  89  Cal.  8 ;  40  CaL  419 ;  46  CaL  97; 
49  Gal.  273  ;  67  CaL  104  ;  68  CaL  663 ;  63  CaL  459 ;  5  West  C.  Rep.  527, 
628 ;  6  West  C.  Rep.  128. 
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U  88-804. 

Comprtelng  Part  I.  of  this  Code,  entirely  re-constructed  by  amend- 
xnents  of  1880.  All  sections,  unless  otherwise  noted,  went  into  effect 
tfixty  days  after  April  1, 1880. 

§  88. 

JURISDICnON. 

AcQiTiBSD— how,  60  Cal.  206, 801. 

Agbbkhent  as  to — 60  CaL  610. 

Amount— 60  Cal.  427. 

Afpeabanci:  —  60  Cal.  296L 

CoNSUii  —  of  forel«rn  grovemment,  over,  5  "West  O.  Bep.  217. 

Co-OBDIKATB— 68  CaL  403. 

Equity—  66  Cal.  619 ;  57  Cal.  447 ;  68  CaL  400, 504  J  60  CaL  600 ;  61  Cal 
242, 282  ;  8  Pac.  C.  L.  J.  1044  (f  raud). 

XLCTlENT — 62  CaL  624. 

iNTBBVENTioir— permitting  gives,  61  Cal.  556L 

United  States  Courts  Generally— 61  Cal.  489  (none  over 
estate  of  bankrupt  acquired  after  filing  of  petition). 

i  48. 

Causb  May  be  Rehieard— Former  opinion  not  an  adjudication 
on  point  not  touched  on  rehearing,  61  Cal.  481. 

?  50. 

Hyatt  V,  Allen  has  since  been  reported  in  64  CaL  853. 

ORiGiNAii  Jurisdiction— not  to  try  title  to  an  office,  62  Cal.  506. 
Nor  to  issue  mandamus  or  other  prerogative  writ  refused  on  the 
merits  by  Superior  Court,  62  CaL  41 ;  and  see  as  to  certiorari,  62  CaL 
179. 

Mandamus — 62  CaL  40 ;  5  West  C.  Rep.  588. 

Certiorari  —  62  Cal.  179. 

Appeixate  Powers  —  not  to  be  aided  by  stay  of  injunction  pend- 
ing appeal,  64  CaL  424. 

Writs,  Certain,  Aboushbd— note  should  read:  Scire  faetcu, 
2  802 ;  ne  exeat,  49  CaL  466,  and  1 478. 

2  52. 

Appeixatb  Jurisdiction- in  cases  of  mandamas,  64  Cal.  474. 

SuBD.  2L  No  Jurisdiction — where  no  title  or  possession  of  real  ty 
Involved  nor  requisite  amount,  63  Cal.  11.  Demand—  not  recovery 
below,  is  test,  60  CaL  653. 

Amount  — 1180  in  Justice's  Court  insufficient,  2  West  C.  Rep.  879^ 

SuBD.  4.  SpeciaIi  Proceedings- swamp  land  appeals  no  Juris- 
diction, 69  Cal.  551 

BuBD.  S.  Court  op  Record— immaterial  that  lower  court  lacks 
Jurisdiction,  61  Cal.  141.  Felony— no  Jurisdiction  of  affirmation  in 
Superior  Court  of  police  court  Judgment  for  misdemeanor,  with  fine 
of  f 50, 2  West  C.  Rep.  287. 

OFnciAi.  Dereliction — Jurisdiction  over  case  of,  00  CaL  113,  lUL 
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i  68. 

AFriBxnro  Juboicsnt  —  61  CaL  oao ;  63  Cal.  324  ;  8  Fac.  C.  Ij.  X.  1S9, 
170, 550  :  1  West  C.  Bep.  485. 

Ck>BBBCTiNO  JuDGMSNTS— Beed V.  Allison, 54CaI.  489. 

Decision'  —  time  for  filing,  62  Cal.  512.    Where  court  equally  divicled, 
8  Pac.  C.  L.  J.  28 ;  same  case  in  bank,  62  Cal.  580. 

Errors  — without  injury,  62  CaL  164,  175;  5  West  C.  Bep.  880  ;  8 
West  C.  Bep.  132. 

EviDENCK— confllctinflT,  61  Cal.  217;  63  CaL  843,  671 ;  64  Cal.  ST  ;  I 
West  C.  Bep.  343  ;  5  West  0.  Bep.  880 ;  6  West  (X  Bep.  132. 

iNTEXDiCKNTTS  —  all  in  favor  of  proceedings  below.  See  Phillli>s  v. 
Lowrey,  54  CaL  684 ;  68  CaL  87  ;  69  CaL  6 ;  60  CaL  617 ;  62  Cal.  230,  940, 
841,  603 ;  64  Cal.  462.  Obntra,  generally  see  64  CaL  456  ;  as  to  interior 
courts,  see  £x  parte  Kearny,  65  Cal.  212. 

Law  dip  thk  Cask— Thompson  v.  Felton,  54  Cal.  547 :  56  Cal.  142, 
466  ;  59  Cal.  26, 181, 273;  61  Cal  221, 230 ;  62  CaL  836 ;  63  Cal.  78,  62»  ;  64 
CaL  455, 613 ;  6  West  Cf.  Bep.  163. 

MoDTFTiKO  JuDOMBNT— De'nt  V.  Holbrook,  54  Cal.  145;  Kelly  v. 
McKlbben,  54  CaL  192 ;  Hib.  &.  A  L.  Soc.  v.  Fella,  54  CaL  598  ;  55  Cal. 
49 ;  57  CaL  435 ;  63  CaL  495 ;  4  West  a  Bep.  616. 

New  TRiAii— ordering  on  renewal  of  Judgment,  00  CaL  47L  6as-> 
taining  on  different  ground  from  court  below,  62  Cal.  300. 

Opinions—  64  CaL  92. 

Points—  raising  below,  66  Cal.  612 ;  58  CaL  93  ;  62  CaL  286 ;  63  CaL 
812 ;  4  West  C.  Bep.  223. 

Pbesumftions  —  60  CaL  881, 617 ;  61  CaL  377 ;  63  Cal.  340,  503. 

Becord— as  confirming  review,  Conner  v.  Bludworth,  M  CaL  635;  55 
Cal. :«»,  632  :  57  CaL  234. 242  ;  58  CaL  12, 18 ;  69  CaL  301,  302  ;  60  Cal.  93  ; 
61  Cal.  107  ;  64  Cal.  92,  694. 

Bbcobos  —  verity  of,  60  Cal.  281. 

Bemandinq  —  for  further  proceedings,  Hib.  S.  &  L.  Soc.  v.  Fella, 
64  Cal.  598 ;  56  CaL  197 ;  57  CaL  435 ;  59  Cal.  181, 182  ;  3  West  C.  Bep.  523. 

Beversino  Judgment  —  59  CaL  584 ;  1  West  C.  Bep.  343  ;  6  West  C 
Bep.  15& 

Stare  Decibib — see  68  CaL  682. 
i  54. 
HABEAS  COBPUS. 

GENERAiiLY— Ex  parte  Hung  Lin,  54  Cal.  102;  Ex  parte  Ellts^ 
Cal.  204  ;  Ex  parte  Clarke,  54  Cal.  412  ;  Ex  parte  Cohn,  55  Cal.  193  'Ex 

8 arte  Kearny,  65  Cal.  212 ;  59  Cal.  406  ;  62  Cal.  528  ;  b4  CaL  29, 431 ;  8  Pac 
.  L.  J.  213 ;  1  West  a  Bep.  485w 

i  55. 

Basis  of  Section— Const.  CaL  art.  22,  {  3. 
CoNSTBUCTioN— People  V.  Colby,  54  Cal.  184. 

i  66. 

No  ADDiTioNAii  Judge  for  Mono  County  since  repeal  by  act 
In  Stats.  1883,  p.  41,  pocket  ed.,  of  act  in  Stats.  1880,  p.  835,  Ban.  ed. 

i  67. 

Power  of  Superior  Court  Judges  in  San  Francisco:  not  to 
appoint  Police  Commra,  64  CaL  378. 
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§   71. 

^dd  to  note :  5  West  C.  Bep.  17R. 

§  73. 

^dd  to  first  note :  4  West  C.  Kep.  46, 47. 
7s£bMS— Stewart  v.  Mahoney  Mg.  Co.  54  Cal.  LM. 

§   76. 

SiTSD.  1.    Ik  GKmcRAii— 60  Cal.  600;  64  Cal.  435.    Frand,  8  Pac.  C. 
L.  J.  1044. 

ST7SD.  8.    Amount  » 58  Cal.  99  ;  64  Cal.  287  ;  3  West  C.  Bep.  295  ;  6 
^Vest  C.  Bep.  127. 

DIVOBCE. 

Ai>iassiONB— see,  also,  Civil  Code,  }  130. 

Altmoky— 52  Cal.  884  ;  60  Cal.  418  ;  60  Cal.  626. 

Com pi^iXT  — Haskell  v.  Haskell,  54  Cal.  262.    Cross-compIalnt,  58 
Cal.  239. 

Cboss-Suit— pending^  appeal,  8  Fac.  C.  L.  J.  1001 

Fraudulent— 55  Cal.  384. 

Gbcunds  —  Haskell  v.  Haskell,  54  Cal.  262.    Drunkenness,  62  CaL 
176.    Cruelty,  54  Cal.  262 ;  62  Cal.  466. 

FaopiaiTY— division  of,  55  Cal.  318  ;  60  Cal.  580. 

TBiAii— not  by  jury,  as  of  right,  64  Cal.  266. 

Bevikw— note  should  be  followed  by  line  of  separation  from  those 
below. 

ANNUiiMKNT  OF  Mabbiaqe— 52  80-86  of  CIvIl  Code. 

SuBD.  5.    Quo  Wabbanto  —  restored  after  abolition,  see  {  802  n. 
Jfi  remedy  for  usurpation  of  office,  63  Cal.  3&i. 

STJPBBSEDED  C0UBT8.    (Jurisdiction.) 

MUKiciPAi,  COUBT  OF  APFEiAi^— 60  Cal.  296,  301;  63  CaL  681,  584 ; 
1  West  C.  Bep.  876. 

DiSTBiCT  COUBTS  —  57  CaL  447 ;  68  CaL  387 ;  60  Cal.  600. 

COUNTY  COUBTS  — 61  Cal.  438. 

Pbobatk  Coubts  — 57  Cal.  447 ;  58  CaL  387 ;  60  CaL  600 ;  63  CaL  80, 

457. 

1  78. 

Proviso— concerning  real  estate  suits,  follows  Const.  Oal.  art.  6, 
{5 ;  Is  prospective  in  Its  operation,  58  Cal.  90 ;  50  Cal.  400  ;  4  West  C. 
Bep.  622 ;  is  inapplicable  to  action  for  removal  of  trustees,  and  for 
receivers,  etc.,  64  CaL  345 ;  and  to  trust  on  real  and  personal  estate, 
4  West  C.  Bep.  142. 

i  79. 

Second  note  should  read :  See  {  55 ;  54  Cal.  184, 344  ;  87  Cal.  641 ;  58 
Cal.  90  (foUowed  69  Cal.  400). 

2  85. 

Elbction  of  Jubticks— time  of,  58  CaL  559,  574. 
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i  108. 

SscTiON  Ck>N8TrTVTiO]srAL— 68  CbI.  558, 572, 576 ;  60  CaL  509. 

"EuscTiON  OF  Justices— 68  Cal.  559,  574.    Salary,  58  Cal.  574,  87BL 
Office,  58  Cal.  574. 

Justices  en  Ctiteb  ob  Towks— Jurisdiction  and  compensatloiif 
Btats.  1^  pocket  ed.,  p.  42. 

I  110. 

Two  Ybars*  Term— of  Justices  of  the  Peace ;  provision  const!  ta- 
tlonal,  4  West  C.  Bep.  185. 

Jttdtciai.  Officbrs— In  constitutional  sense.  Justices  of  the  Peace 
are,  55  Cal.  611 ;  58  Cal.  559 ;  and  see  58  Cal.  574. 

i  112. 

Butt  Aoaixst  Stockholder— Jurisdiction  where  claim  of  indi« 
yldual  liability  less  than  |300, 64  Cal.  383. 

SuBB.  1.    Suic  Claimed- 60  Cal.  427. 

SuBD.  2.    Bkal  Pbopxbty— title  or  right  of  possession  involved, 
66  Cal.  630. 

SuBD.  8.    Bbflevin'— value,  55  CaL  265. 

§  118. 

Subd.  1.  FoRCiBLB  Entry  akd  Detaixbr— like  provisions, 
{  1163 ;  generally,  {{  1180,  et  teq. 

Subd.  2.    Liem-s — for  salaries  and  wages,  |2  1201-1207. 

i  115. 

CrdoxaIi  Jurisdiction— 3ri«d«meanor,  60  Cal.  104,  152.  AssattU 
with  deadly  weapon,  8  West  C.  Rep.  438.  In  etty  of  San  Jose,  pos- 
sessed by  Justices'  Court,  4  West  C.  Bep.  104. 

§  128. 
Contempt — Ex  parte  Cohn,  55  Cal.  193 ;  64  CaL  843^ 

i  129. 

BuiiES,  Qbnkrallt— In  Supreme  Court,  waiver,  Pickett  t*.  Wal- 
lace,  54  Cal.  147.  Finality  of  decision,  Beed  v.  Allison,  54  CaL  489. 
Power  to  ratify  procedure  below,  56  CaL  173.  In  lower  courts  no  Judi- 
cial notice  of  Superior  Court  rules,  60  CaL  866, 367  (citing  32  CaL  655 ; 
48  CaL  178). 

SUPREME  COURT 'RULES  (Jan.,  1880). 

New  Bulks— 64  CaL  635.  (Alterations  in  notes  should  be  made  to 
correspond.) 

Briefs  —  no  extensions  of  time  for,  and  see  1  West  C.  Bep.  45. 

Dismissal  of  Appeal— tr7i«n  transcript  not  filed  in  timet  Hill  v.  Fln- 
nlgan,  54  Cal.  311 :  60  Cal.  234,  fi02 ;  1  West  C.  Bep.  467.  Clerk's  certifi- 
cate on  motion  for,  54  Cal.  147,  236,  275,  583  (comprising  unreported 
cases  cited) ;  62  Cal.  561 ;  11  Pac.  C.  L.  J.  539.  On  other  grotmds,  gen- 
erally, Beed  v,  Allison,  54  CaL  489.  By  sttpuUUton,  or  where  absence 
of  error  conceded,  8  Pac.  C.  J.  L.  261. 

Paper— or  document,  inspection  of,  People  v.  Center,  54  CaL  236. 

PoixTs— and  authorities  printed  generally,  54  Cal.  489,  604  (com- 
prising cited  cases  since  reported) ;  1  West  C.  Bep.  45, 485. 
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§129  (Goniinned). 

Skxti^kmsnt— of  bill  of  exceptions,  etc.,  see  68  Ca].  82. 

TaAxrscBiPT  — error  or  defeat  in,  People  v.  Center,  54  CaL  296 ;  Hill 
V.  Flnnlffan,  54  Cal.  311.  FUing  and  serving,  time  limited  for,  54  Cal. 
311,  489.  804  (comprising'  unreported  cases  cited) ;  00  Cal.  802 ;  11  Pac. 
C.  Ij.  J.  539 ;  extension  of  time,  57  Cal.  140 ;  80  Cal.  802 ;  82  Cal.  37. 
Tndex,  alphabetical,  4  West  C.  Rep.  192.  Bules,  violation  of,  Douglas 
V.  Fulda,  54  Cal.  588.  Serving,  not  oefore  printed,  82  Cal.  145.  Unaur- 
thenticcUed  papers,  57  Cal.  242. 

'Writs —prerogative,  application  for,  62  CaL  40. 
i  184. 

Tw:enty-Sbcond  Day  of  Fkbbvaby — not  non- judicial  day  before 
amendment  of  1880,  57  CaL  408 ;  and  Jury  may  be  discharged  on,  4 
'West  C.  Bep.  4& 

BnPBBm:  Coubt  Always  Opbn— and  may  on  Sunday  order  case 
beard  in  bank,  83  CaL  420. 

§  166. 

Po'WEB  AT  Chambbbs,  Qbntkb ALLY — To  appoint  receiver,  80  CaL 
227.    To  give  leave  to  renew  denied  motion,  88  CaL  444. 

2  170. 

BuBD.  1.    Pabty  OB  Intbbbsted— 58  CaL  822 ;  84  CaL  300. 

BuBD.  2.    Relatbo — when  not,  58  CaL  824. 

Sxtbd.  8.  JuDGB— disqualified  if  previously  employed  in  matter, 
50  CaL  130 :  but  not  if  engaged  In  another  similar  but  not  identical 
action,  5  west  a  Rep.  218. 

?ni. 

AMBI7D10ENT  OF  1881— Inserted  **  or  County  Clerk,*'  and  clause  an 
to  land,  pension,  or  patent  agent. 

§178. 

Contempt —Judicial  officer  not  civilly  liable  for  maliciously  pun- 
ishing conduct  as,  57  CaL  555. 

I  182. 

Motion  fob  Nbw  Tbial— not  to  be  renewed  after  denial,  81  CaL 
194. 

?187. 

Suit  able  Mode  of  PBOCEEDiKa— adopted,  as  interlocutory  de- 
cree  in  equity,  83  Cal.  507. 
JuBisDicTioN- generally,  alphabetically  considered,  {  38 n. 

J193. 

Grand  Jubob  not  Civxlly  Liable— for  official  action,  68  CaL  66. 

H88. 

SuBD.  4.  Not  on  Assessment  Roll— 34  CaL  872.  Waiver  of  ob- 
jection in  criminal  case,  58  CaL  266.  Objection  not  ground  for  new 
tnal,  etc.,  4  West  C  Rep.  882. 

?204. 
Obdsb  Dbsignatino— estimated  number  of  Jurors,  58  CaL  88. 
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2  209. 


JuBT  Box— was  term  used  before  amendxnent  operative  In  1882, 
S6G«a.  38. 

i  211. 

Whethbb  for  Gbanu  or  TRiAii  Jurors— was  phraseologry  of 
first  line  before  amendment  for  1882, 56  CaL  36. 

§  214. 

Substantial  Compliance— with  ttds  and  next  section,  2  'West  C. 
Kep.  70. 

i  215. 

PRKSEarCE  OF  THE  COUBT  —  55  Cal.  462. 

Substantial  Compliance— with  this  and  last  section,  2 'West  C. 
Kep.  70. 

i  219. 
State  Date  of  Obdeb  —  omission  not  fatal,  57  CaL  124. 

{  225. 
Special  Juby— People  v.  Ah  Chung.  54  Cal.  398  ;  59  Cal.  3^ 

§  242. 

Gband  Jubobnot  Liable  to  Civil  Suit— for  official  action,  56 
Cal.  65. 

i  259. 

Beceivsb  —  court  commissioner  has  no  power  to  appoint,  56  CaL 
627. 

i  270. 
Section  Imfbopebly  In]>exxi>— as  }  272. 

i  271. 
Section  Impbopebty  Indexed  —  as  S  273. 

?  272. 
Section  Improperly  Indexed  —  as  5  274. 

?  273. 

Report  as  Evidence— People  v.  Lee  Fat,  54  Cal.  527. 
Section  Impbopebly  Indexed- as  J  270. 

2  274. 

Head-Note  — should  now  read:  Compensation. 

Section  Impbopebly  Indexed  —  as  f  271. 

Amendment  of  1885— provides  for  salary  instead  of  other  forms 
of  compensation,  and  generally  re-constructs  section. 

Prior  to  Such  Amendment  —  provisions  of  section  held  Inap- 
plicable to  compensation  of  short-hand  reporters  employed  by 
magistrate  in  criminal  case,  see  57  Cal.  652 ;  and  costs  of  transcrip- 
tion held  not  recoverable  where  not  caused  by  taking  the  appeal,  59 
Cal.  580. 

Application  to  Superior  Courts  in  San  Francisco  — of  pro- 
visions for  fees  In  criminal  cases,  in  section  before  amendments  of 

1885,  or  in  like  prior  statutes  made  in  64  CaL  233. 
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§  275. 
WoMEK  AS  Law  Students— Foltz  v.  Hoge,  64  CaL  28. 

§  279. 

■pBODUCTioN- OP  LrcENSB,  ETC.— continued  membership  of  extra 
State  bar  required,  61  CaL  122. 

§  282. 

Compensation— Payment  to  one  member  of  firm  sufficient,  63 
Cal.  51. 

Stjbds.  3, 7— Walker  v.  Pelt,  64  Cal.  386. 

g  283. 

SuBD.  1.   Stipulations— generally  Walker  v.  Felt,  54  CaL  SSl^ : 
65  Cal.  506  ;  60  Cal.  819. 

Admissions  and  Consents  —  Preston  v.  Eureka  A.  S.  Co.  64  Cal. 
198 ;  Conniff  v.  Kahn,  54  CaL  283 ;  58  Cal.  185. 

SuBD.  2.    CoMPBOMiSB— 4  West  C.  Kep.  354. 

§  284. 

In  an  Action  ob  Special  Pboceeding— but  not  In  a  criminal 
case,  62  Cal.  490. 

Subd.  2.   Associating  Attobney — 55  CaL  443. 

g  285. 

Attobney  of  Becobd— Preston  v.  Bureka  A,  8.  Co.  54  Cal.  188  ; 
55  CaL  443.  Waiver  of  objection  concerning  notice  of  substitution,  56 
CaL  372, 489. 

2  287. 

Unpbofessional  Conduct— 66  Cal.  472  :  61  CaL  128 ;  8  Pac.  C.  L.  J. 
102, 631, 852 ;  2  West  C.  Bep.  733 ;  4  West  C.  Bep.  608. 

I  288. 

Conviction— ? 287,  subd.  1;  2289;  not  where  appeal  from  Judg- 
ment of  conviction  pending,  5  west  C.  Bep.  354. 

i  290. 
Section  Cited— 58  CaL  4L 

§  291. 
Verified  by  the  Oath  of  Some  Pebson— 58  Cal.  40i. 

I  299. 
Bisbabbino— 55  Cal.  472. 

I  304. 

Receivebs— not  to  be  appointed  by  court  commissioner,  66  Cal. 

627. 

p.  111. 

IL  Time  of  Comhencino  CrviL  Actions— (S  313-863  (Instead  of 

362). 
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i  813. 
Scope  or  Statuts — Qrant  v.  Bar r,  M  CaL  298. 

ArcBtTiNO  OP  CATTfiU  OF  ACTIOS  —  Oenerollyi  Wolf  v.  HCarati,  54 
Cal.  228 ;  Trenoutli  v,  Farrington,  Si  CaL  273.  Suspension  of  statute,  63 
CaL  6te.  Equity,  StcOe  demands,  Harris  v.  Hlllegrass,  54  Cal.  463  ;  58 
CaL  37L  Entrusted  property,  fi9  Cal.  143.  Other  medal  coses— maCU- 
doas  inJaDCtion,  56  Cal.  124.  Injunction  bond,  63  CaL  170.  Municipal 
bonds,  3  West  C.  Rep.  780.  Tax  collection  bond,  5  West  C  Hep.  1S& 
Iiand  adversely  claimed,  64  CaL  606.  Insolvent  corporation  a^^ainst, 
64Cal.  12L    Trust,  67  Cal.  388. 

LIMITATIONS  GENEBAUiY. 
CoBPOBATioN— Insolvent,  62  CaL  448 ;  64  Cal.  121. 
MoRTOAOXs— Foreclosure,  Wells  v.  Harter,  .W  Cal.  342 ;  58  CaL  147; 
64  CaL  354.    Bedemption,  60  CaL  652. 

Watvkb  of  Statutk— unless  pleaded,  see  6  West  C.  Bep.  127. 
i  815. 

In  Bbsfect  to  Ajry  Bbal  Pbopbjhty  — applies  to  suits  In  equity* 
6  West  C.  Bep.  IJjO,  157. 

PtTBLic— statute  does  not  run  against.  Bule  held  inapplicable  to 
"  city  sUp  lot,"  11  Pac.  C.  L.  J.  248. 

AcCRUiNo  OP  Cause  of  Action— "right  or  title"  (in  subd.  1  of 
section)  means  cause  of  action,  6  West  C.  Bep.  150, 157. 

Swamp  and  GvEaaFixiWED  Land— offer  to  show  bar  of  statute 
held  properly  rejected,  63  Cal.  305. 

§  817. 
Limitation  on  Patents — of  public  lands,  8  West  C.  Bep.  763, 767, 

I  818. 

Pleading  —  60  Cal.  328. 
Mexican  Grants —60  CaL  517. 

§  819. 
Section  Cited— 68  CaL  23. 

1  820. 

Adverse  Possession —65  Cal.  868,  372, 373, 633 ;  56  CaL  76,  212 ;  57 
Cal.  65, 108  ;  59  Cal.  664  ;  60  CaL  101 ;  61  Cal.  109, 157 :  63  Cal.  112, 150, 154, 
802, 404  ;  64  Cal.  609.    Effect  of  offer  to  purchase,  63  CaL  112, 150, 151 

Title  Conferred— by  adverse  holding,  56  CaL  73;  63  CaL  392: 
Adverse  holder  cannot  maintain  replevin  for  crops,  62  CaL  619l 

FiNDiNQS  IN  Ejectment  ~  57  CaL  319, 617  ;  60  CaL  623. 

2  822. 

Generally,  63  Cal.  150. 

Decree,  etc.,  of  Competent  Court — void  sheriff's  deed  enongh, 
8  West  C.  Bep.  763. 

§  828. 

Adverse  Possession — see  S  321  n.  Bequlsites  of.  63  CaL  586.  Kot 
against  vendee  in  possession  with  right  of  specific  performance,  3 
w  est  C.  Bep.  677.  Title  to  lands  dedicated  as  public  street  qannot  be 
acquired  by,  3  West  C.  Bep.  406. 

-    Constructive  Possession — 66  CaL  73. 

Portion  of  Farm  or  Lot  (Subd.  4) — 2  West  C.  Bep.  871. 
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I    885. 

Sscmox  Oenbsballt —(printed  note)  Thompson  v.  Felton,  54  CaL 
647  :  56  Cal.  968,  STSL  . 

Pat'msxt  of  Taxis— proviso  Inserted  by  amendment  of  1878  ;  not 
retroactive,  59  Gal.  288:  and  hence  did  not  prevent  reckoning  of  prIoB' 
adverse  possession,  63  Cat  261;  or  affect  case  where  period  had 
already  completely  run,  63  Cal.  383.  Requisite  to  susteSn  adverse 
possession,  63  Cal.  2S1 ;  1  west  C.  Bep.  861 ;  and  Immaterial  to  whom 
^wuces  assessed,  3  West  C.  Rep.  428. 

Adverse  PoesissioN  —  {}  821, 323,  notes.    Requisites  of,  63  Cal.  586, . 
ISOS.    Plea  not  sustained,  63  CaL  9. 

i  828. 

I27FA17T  —  61  CaL  557 ;  five  years,  4  West  C.  Rep.  425, 609. 

i   886. 

JiTi>OM«XT  OR  DJBCitKB— cases  cited  in  note ;  7  Cat  2V7  (Instead  of' 
747) ;  Trenouth  v.  Farrlngton,  54  CaL  273 ;  Wheeler  v.  Bolton,  54  CaL 
a02 ;  5  West  C.  Rep.  277. 

i   887. 

Promissory  Notk— Wolf  v.  Marsh,  54  Cal.  2^  :  Grant  v.  Burr,  54 
Cal.  298 ;  12  Pac  C.  L.  J.  288 ;  5  West  C.  Rep.  892. 

Written  Orligations,  GmncRALLY— appeal  bond  for  use  and 
occupation,  4  West  C.  Rep.  90. 

i  888. 

•    iSTATtJTORY  Liability  (Subd.  1)— 61  Cal.  211 ;  2  West  C.  Rep.  772. 

Trespass  upon  Real  Property  (Subd.  2)— 5  West  C,  Rep.  88L 

Takixo  Goons  OR  Chattels  (Subd.  3)— covers  action  on  sheriff^i. 
bond  for  seizure  under  attachment,  61  CaL  21L 

CoNVERSioir  ETC.  (Subd.  3)— 55  CaL  555 ;  11  Pac.  C.  L.  J.  3S6;  l: 
West  a  Rep.  876 ;  3  West  C.  Rep.  626. 

Fraud  or  Mistake  (Subd.  4)— allegation  of  discovery  su£B.clency 
of ,  56  CaL  89 ;  59  CaL  281 ;  8  Pac.  C.  L.  J.  1014. 

I  839. 

Verbal  Obligation  or  Liability— 56  CaL  124;  57  CaL  209;  t 
West  C.  Rep.  575 ;  3  West  C.  Rep.  479. 

Extra  State  InstrumIcnt— 62  Cal.  145. 

Action  Against  Sheriff— see  Sharp  v.  Miller,  54  Cal.  329;  67 
Cal.  431 ;  61  Cal.  21L 

Injury  CaIusino  Death— 61  Cal.  ISO. 

J  340. 

Seduction  (Subd.  3)— but  not  where  minor  sues  for  her  own  se* 
ductlon,  3  West  C.  Rep.  683. 

;348. 

Beuef  not  Provided  for— Wheeler  v.  Bolton,  54  CaL  302 ;  56 
Cal.  372;  59  CaL  88. 

Equity  Stale  Demands- 58  Cal.  371, 372. 

Pbtttion  for  Sale  of  Decedent's  Realty- not  barred  If  con- 
tinnatlon  of  former  iietltton,  60  CaL  645. 
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2  845 

AcTioNt*  BY  OR  FOB  STATIC— fw  foT  dellnqnent  dty,  count v,  and 
'  State  taxes,  2  West  a  Bep.  772  (U.  S.  ar.  Ct.  Dist.  Cal.  ^£a.y  5,  18S4). 

i  348. 

Afpucabttjtt  of  SKCTT02T— to  suit  a&alnst  stockholder  for  Indi- 
Tldual  liability,  held  not  necessary  to  decide,  64  Cat  122 ;  to  corporate 
assignee  and  saccessor  of  a  savings*  bank  sued  by  depositor,  I  "West 
vC  Bep.  877. 

i  850. 

AMKNDisn  CknrPLAiNT— new  cause  of  action  barred  in,  50  Cal.  525 ; 
■  53  Cal.  102:  61  Cal.  ISO.    Bat  substituting  real  name  of   fictitious 

<  defendant  does  not  change  cause  of  action,  63  CaL  118. 

STTPPi.EMirs'TAt  CoMPLATN-T  —  does  uot  prcveut  bar  as    to  new 
.parties  in  foreclosure,  68  Cal.  150. 

IssuANCK  OF  Sttkhons— cross-reference  should  be  to  section  40o 
Instead  of  406.  , 

i  351. 

Abssncb— of  mortgagor,  not  available  to  subsequent  attachment 

<  creditors,  4  West  C.  Bep.  622. 

BBTUBiir— 62  Cal.  150. 
i  852. 

Infant— Minor's  suit  for  her  seduction,  not  barred,  3  West  G 
Bep.  683. 

i   856. 

Stayed  by  Injunction— held  not,  as  to  appeal  bond  for  use  and 
occupation,  4  West  C.  Bep.  90. 

Statutory  Prohibition- bankruptcyjj)erIod  of  suspension  by, 
not  reckoned,  HoiT  v.  Funkenstein,  64  Cal.  233.  Insolvency  of  owner 
does  not  postpone  suit  on  mechanic's  lien,  63  CaL  122.  Claim  against 
decedent's  estate,  time  of  bringing  action  suspended  after  allowaoce 
by  administrator  until  rejection  by  Judge,  5  west  C.  Bep.  892.  Minor 
heir  not  entitled  before  Code  to  sue  for  recovery  of  possession  of 
realty,  application  to,  61  CaL  600. 

i  359. 
Corporation  Stockholdbrs— 59  Cal.  545 ;  64  Cal.  122. 

I  860. 

Written  Acknowledgment  —  must  be  direct  and  unqualifiedi 
66  CaL  374 ;  and  to  creditor  and  not  to  a  stranger,  64  CaL  355. 

BENEWAii  of  Note— does  not  renew  mortgage,  Wells  v.  Harter, 
56  Cal.  342 ;  when  extends  time  of  payment,  55  CaL  345. 

i  863. 

SPECiAii  Proceeding  of  a  Civil  Nature— may  possibly  cover 
sale  of  realty  in  probate,  55  Cal.  587  ;  and  see  60  CaL  648. 

§367. 

BEAL  PABTY  IN  INTEBEST. 
Beneficiary— 61  CaL  833 ;  64  CaL  88. 
Bonds — of  building  contractor,  60  CaL  63L 
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§   867  (ContinTied). 

CoBE>oitATioNS— 61  CaL61L   ' 

C30TJNTIE8 — 63  Cal.  409. 

OsANTEEs—  1  West  C.  Rep.  255 ;  5  West  C.  Rep.  58a. 

I»BOPLi!— 57  Cal.  586 ;  63  CaL  409. 

SiTBSCBiPTiONS— to  TsXiroaA,  61  Cal.  611. 

PARTIES,  GBNERAIiLY. 

Pbomissort  Notes— 5  West  C.  Rep.  222. 

AssioNHENT— accoant,  5  West  C.  Rep.  592.  Agent's  ratiflcatloir 
of,  57  Cal.  12.  Bank-book,  5  West  C.  Rep.  592.  Contract,  4  West  C. 
Rep.  419.  Judgment,  63  Cal.  546.  Note,  non-negotiable,  5  West  C. 
Hep.  222.   Splitting  demands,  34  CaL  S7& 

KoTiCE  OF  AssiGNifEXT— Jones  v.  Chalfaut,  65  CaL  505 :  3  West 
C.  Rep.  432 ;  4  West  C.  Rep.  290. 

Pboiossoby  Notes— 6  West  C.  Rep.  222. 
§  870. 

Tbustee — 6  West  C.  Rep.  682. 
People— not  made  one  of  the  exceptions,  57  CaL  586. 
Separate  Fbopb&ty— 68  CaL  426. 
Sole  Tbadebs— 63  CaL  426. 
LiiviKa  Separate— desertion,  4  West  C.  Rep.  81. 

Ferson-al  Injuries  to  Wife— limit  of  recovery,  63  Cal.  450;  no 
Joinder  of  causes  of  action,  5  West  C.  Rep.  34. 

i  872. 

GuARDiAX  AD  ijrrEM- appointment  of,  must  be  averred  In  com- 
plaint, 56  Cal.  321.  Infant's  appearance  before,  63  CaL  554.  Order  for, 
not  part  of  Judgment  roll,  6iCal.  592.  Failure  to  show  making  of,  la 
irregularity  curable  on  motion,  64  CaL  599. 

Represent  the  Infant,  etc.  —  but  not  to  contract  for  compen- 
sation of  attorney,  63  CaL  86. 

Insane  or  Incoitpetent  Person- guardian  ad  litem  of,  ap- 
pointed only  when  ward  a  party,  5  West  C.  Rep.  228. 

I  878. 

Infant  Plaintiff  or  Defendant— See  63  Cal.  654  ;  4  West  C' 
tBep.  290. 

Service  of  the  Summons,  (Subd.  2)— provision  inapplicable  to 
those  brought  in  as  representatives  or  successors  of  parties  deceased, 
64  CaL  597. 

I  877. 

Damages  —  extent  of,  49  Cal.  236  (Instead  of  323) ;  56  CaL  388 ;  57  Cal. 
20 ;  59  CaL  300  ;  60  Cal.  604  ;  62  CaL  336 ;  63  CaL  483. 

I  879. 

Section  Cited— 63  Cal.  808. 

All  Interested  OR  Necessary  Parties— made  defendants,  57 
CaL  56  ;(M  CaL  49. 

Tenants  at  Will— 64  CaL  442. 

Trusts — 64  Cal.  442. 


ADDZnoSAL  NOXSB. 


6791 


i  880. 
Wait  of  PonsKUioir^i  684  n  (liiflfeead  of  682  nX  . 

2  881. 

BacTioir  iKAPFUCAjiuB-^fiS  CaL  iflOi 

i  882. 

Flajntifto  UznTiBD  ur  Intkrxst— properly  joined,  60  Cal. 
Aix  Fabtiks  Ixtkbkstxd— see  57  CaL  205 ;  6  West  C.  Hepu  X2S^ 
CoioroN  OB  OxincBAi.  Iktxbsbt— 68  CaL  t83L 

2  883. 

Pbrbons  Bkvkhai<i.y  LiabXiX,  BTa— (printed  note)  68  CaL  99.  SS4^ 
:8We8(aBep.202. 

I  884. 

'Co-TENAXT's  Sbfabatk  Bhit— 85  Cal.  138 ;  £8  CaL  2SB 

DiVEBSioK  OF  Watkb— co-tenaat  not  a  necessary  party  In  action 
for,  61  CaL  258. 


i 


885. 


SuBSTiTiTTiON— of  representatives  or  snccessors,  Ex  parte  Tfn* 
kum,  M  CaL  202 ;  Jordan  v.  Hubert,  54  CaL  280. 

Death— suggestion  of,  57  Cal.  19.  Of  Joint  maker,  of  promissorx 
note.  42  CaL  129:  58  CaL  805;  62  Cal.  496,  502.  6f* obligor  on  officfaJ 
bond,  5  West  C.  Bep.  166.    Of  principal  on  bond,  5  West  C.  Bep.  15& 

Appeai<  —  effect  of  death  or  disability  on,  64  CaL  8L 

Traksfbb  of  Iktb&bst  —  63  CaL  194 ;  64  CaL  430 ;  5  West  C.  Bep« 

582. 

StTBViVAi*  OF  Causis  OF  ACTION — false  imprisonment,  S7  OiL  24SL 
Personal  contract,  60  CaL  44.    Personal  Injuries,  10  Pac  O.  L.  J.  798. 

I  886. 

INTKRPLEADBB— 4  CaL  243, 300  (omlt  8  CaL  692) ;  66  CaL  43 ;  SO  CaL 
273 ;  3  West  C.  Bep.  730. 

Amendment  of  1881  —  substituted  "  such  "  for  "  the  same  *»  before 
words  "  contract "  and  "  property,"  and  added  last  two  sentences  to 
section.  Case  before  sucn  amendment,  56  Cal.  43 ;  after  such  amend- 
ment, but  not  governed  by  it,  59  Cal.  273. 

§  887. 

Section  Cited -^  58  CaL  355w 

Befobe  the  Trial— 58  CaL  184 ;  61  CaL  556 ;  63  CaL  655. 

Intervention— 65  CaL  382, 431 ;  66  CaL  582 :  67  CaL  77 ;  58  Cal.  14, 
S74 ;  61  CaL  364  ;  62  CaL  603 ;  6a  CaL  3, 554 ;  6  West  C.  Bep.  127.  En- 
forcement of  judgment  for  State  lands,  not  to  prevent,  57  CaL  77. 
Foreclosure,  Instances  of  Intervention  in,  58  Cal.  14, 374 ;  by  Infants 
against  deceased  mother's  community  property,  63  Cal.  854.  By 
mortgagee  of  personal  property,  In  replevin  against  mortgagor 
proper,  63  CaL  £    Mining  claim,  in  suit  concerning,  61  CaL  364. 

Dismissal  of  Complaint  —  by  Intervener,  56  CaL  682. 

Pleading  of  Intebvenob— must  aver  that  he  Is  bona/Ute  par- 
chaser  if  so  claimed,  62  CaL  603L 
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2    889. 

f^RKSH  PABTTBS—bHnglng  In,  Sherman  v.  McCarthy,  5  Pao.  O.  L. 
J.  58  ;  1  W^est  C.  Bep.  868. 

.Ajx^l.  Pa.btiks  Intkrkstkd—  should  be  brought  In.  1  West  C.  Bep. 


i    890. 

SscrrxoK  Ikbsbtkd— by  amendment  of  1885. 
FiKKS  AKD  FiBBibcK— See  Pol.  Code,  {{  833&-SM6,  and  appendix  to 
BKtme,  pp.  776-770. 
S   892. 

Two  CouNTiKS — O'Nell  v.  O'Nell,  64  Cal.  187 ;  «  CaL  408  •  1  West  C. 
Xtep.  473w 

la'cnsAKCK  —  to  realty,  action  to  abate,  5  West  C.  Bep.  210. 

VENTJE  GKNEBALLY. 

CSAKOK  ojr— <S2  CaL  811. 

S  395. 

County  Whkbk  DiofKNDANTS  Bksidk— Changing  place  of  trial 
to,  61  Cal.  213.    Stott^tory  right  to  such  change,  1  West  C.  Bep.  472. 

Bksidkkck  ojt  Cobpobatiok— 8  West  C.  Bep.  301, 777 ;  4  West  C. 
Kep.  615. 

i  896. 

MoTioir-^time  of  making,  61  Cal.  73;  63  Cal.  410;  12  PacC.  L.  J. 
218 ;  8  West  C.  Bep.  777.  Cross-motloii  for  retention  of  cause,  61  CaL. 
73 ;  and  see  3  West  C.  Bep.  102. 

Affidavit  of  Kkbits— 55  Cal.  4  ;  68  Cal.  500, 663 ;  4  West  C.  Bep. 
219,  875, 687. 

DiafAND— does  not  mean  notice  of  motion,  64  Cal.  407  ;  57  Cal.  848. 
By  all  defendants  served  or  appearing,  4  West  C.  Bep.  375.  Time  for 
making,  4  West  a  Bep.  219.    Attorney  may  sign,  4  West  C.  Bep.  688. 

Not  thb  Pbopkb  County  ->63  CaL  500 ;  1  West  C.  Bep.  472. 

i  897. 

Changs  of  Vkndk — generally,  62  Cal.  31t    Granting  on  payment 
of  costs,  63  CaL  410.    Who  should  join  in  motion  for,  56  CaL  174. 

K ot  the  Pbopub  County  —  67  CaL  645, 

CoNVicNiBNCB  OF  WiTNKssKS  —  56  CbL  602;  61  CaL  78 ;  8  West  C 
Bep.  102. 
BiasofJUOGK— 64  Cal.  298. 

I  898. 

AmicnomenT  1881  substituted  Superior  Cohrt  for  District,  County, 
and  Probate  Courts,  to  which  note  on  superseded  courts  refers.  Be- 
fore such  amendment,  like  constitutional  provision  held  obligatory 
on  Judge,  59  Cal.  130. 

JUDOK  DiSQUALiFiKD— means  acting  JudgCj  61  CaL  216. 

H06. 

CoMMSNCKMSNT— generally,  omit  citations  given. 

Issuance  of  Summons  >^  embraced  before  amendment  1874.    Add : 
10  Cal  374;  28  CaL  230. 


ADDITIONAL  NOTES.  €7fxi 

{  406. 

IiiBBii  AND  Slakdkb  Sttits  —  securlty  for  begtnnln^,  see  p.  STCu 

SUMMONS  GENERALLY. 

Libel  and  Slakdkb — security  for  salt,  see  p.  670. 

8BBVICB  OF— setting  aside,  415  n  (instead  of  416  n). 

I  407. 

CoNTBKTs  OF  SuMMOiro,  (SuM.  4)— use  of  other  terms  than  tJii 
herein,  authorizes  vacating  of  Judgment,  50  CaL  141. 

SuBD.  S— notice  of  application  for  relief  demanded,  59  CaL.    341 
(improper  in  breach  of  promise  case). 

Namb  of  Plaintiff's  Attobkby— Indorsement  not  essenOal,  2 
West  a  Bep.  216. 

1  409. 

Lis  Pbnsxnb  ~58  (3aL  147, 162 ;  61 C^  481. 

i  410. 

Copy  of  Ck>icPLAiKT-r  essential,  SO  Cal.  473  ^n  Justices'  CourtX 
Smgle,  when  sufficient,  and  see  4  West  C.  Bep.  500l 

A  FFiDAVTT  OF  Sbbvtcb — of  summons,  415  n.  Must  show  tliat  per- 
son serving  over  prescribed  age  at  time  of  service,  57  Cal.  &55 ;  ao  Cal. 
11, 003  ;  64  Cal.  265 :  4  West  C.  Bep.  204.  False  return  of  personal  ser- 
vice within  Jurisdiction,  ground  for  relief  in  equity  from  Judgment. 
61  Cal.  296. 

Sbttino  Asidb  Skbvicb— 2  415  91.  (instead  of  414  n.). 

Bttbds.  1,  2.  CoBPOBATioxs,  FoBBiGNT,  (Subd.  2)— agent,  desig- 
nated by  corporation,  5  West  C.  Bep.  180 ;  managing  or  business,  3 
West  C.  Bep.  777. 

Si7Bi>.  3.  MiKOB — Court  will  presume  that  minors  served  by  pab- 
llcation  were  over  fourteen  years  of  age.  Emeric  v.  Alvarado,  1  West 
C.  Bep.  706, 746, 747,  reported  64  CaL  629. 

2  412. 

SEBVICB  BY  PUBLICATION. 

Affidavit — for,  required  on  amendment  of  certificate  of  purchase 
Of  school  lands,  64  CaL  229.  Without,  Judgment  void,  3  West  C.  Bep.  300. 

AoB  OF  MixoBS  —  served  by  publication,  presumed  to  be  over 
fourteen.  Emeric  v.  Alvarado,  1  west  C.  Bep.  708, 746, 747,  reported  64 
Cal.  529. 

1  415. 

8UBD.  1.    COKSTABLB'B  Bbtubn  —  60  CaL  492. 

SuBD.  2.  Affidavit — must  show  that  affiant  over  age  of  eighteen 
at  time  of  service,  87  CaL  355 ;  60  Cal.  11, 003  ;  64  Cal.  265 ;  4  West  C. 
Bep.  294.  But  need  not  show  that  defendant  served  with  copy  of 
complaint  and  other  defendant  were  residents  of  same  county,  28 
Cal.  162 ;  4  West  C.  Bep.  600. 

Subd.  4.   Sbttikq  Aside  Sebyice— 2  West  C.  Bep.  216. 

2  416. 

OOFY  OF  CoMPLAnTT — In  Justlces*  Courts,  60  CaL  473. 

Appbabakcb— equivalent  to  personal  service,  66  CaL  629. 

JUBiBDicTioK— not  glven  to  municipal  court  of  appeals  by  voinn- 
tary  appearance  of  defendant,  60  CaL  296.  False  return  of  service  at 
process  within,  61  Cal.  296. 


■    »-»  ■ — -m 


72  8  ADDITIONAL  NOTES. 

8    421. 

Osxtsiulij  Bulks  of  Pubadino— 8eeff7CaL6t8. 

CODE    PX.EADING. 

Xix;Ai>xN-a  Cabbs— Haskell  v.  Haskell,  64  CaL  262. 

T'ACTS,  Allboation  of— ma<cr*(crt  only,  63  Cal.  fi7.    Zntimate,  not 
%nx>txxUvet  54  Cal.  463,  635;  63  CaL  427 ;  and  see  55  Cal.  318. 

TxA."W,  CONCI.U8TON8  OF— not  to  be  averred,  21  CaL  75 ;  24  Cal.  602 ; 
82  CaL  5T2  ;  60  Gal.  157. 

I  426. 

BuBi>.  2.    Skpabatb  Coukts — when  permissible,  61  Cal.  209. 

COMPI-AINT  IN  PARTICULAR  CASES. 

A88IOITS1B—  [of  baukrupt,  48  CaL  450 ;]  or  insolyent,  63  Cal.  67. 

JBoNi>~57  CaL  306 ;  60 CaL  348. 

CoTXTTLACT — Avermitnt*  63  Cal.  503;  substantial  and  literal,  26  CaL' 

294,  302  ;  37  CaL  253;  88  CaL  603 ;  65  Cal.  123 ;  that  made  in  writing, 

when  implied,  88  CaL  335 ;  46  Cal.  7  ;  51  Cal.  210.    Breach,  60  Cal.  348 ; 

61  Cal.  630 ;  63  Cal.  100.    Fraud»,  stat^Oe  of,  46  CaL  7.    Inmjffieiency,  63 

CaL  97.    I^formance,  of  conditions  precedent,  see  that  head. 

CosrVEBSiON— 54  CaL  839. 

Comrrs— separate,  61  CaL  209.   Withdrawal  of,  63  Cal.  191.   One 
good  count  sufficient,  63  Cal.  352. 

Dakaoes— averring  generally,  omit  1  Cal.  479. 

DxacAKD— undertaking  on,  63  Cal.  538. 

Ditch— carrying  capacity,  averring,  5  West  C.  Rep.  178. 

^UiBCTHXNT  — 16 CaL  567;  26  CaL  314;  30 Cal.  300, 564, 665;  82  CaL  190; 
67  CaL  635;  60  CaL  420;  63  CaL  319 ;  6  West  a  Rep.  130. 

Fbatts— facts,  setting  forth,  64  Cal.  339. 

Guabantt— of  note  to  be  paid  out  of  particular  fund,  6  West  C. 
Bep.  680. 

Indebitatus  AfisuMFaiT— sufficiency  of  count  in,  66  CaL  2L 

IjAND— public,  suit  concerning,  60  CaL  533. 

KiKiNQ  Claih — contest,  6  West  C.  Rep.  696. 

MoNBY  HAD  AKD  RxcsTVXD — 68  CaL  891. 

IffEOiJOKNCX-  03  CaL  18L  \ 

ISuiSANCE — 60  CaL  428. 

Pabtnebship  Suits— 65  CaL  198. 

Pbomibsoby  Notk  —  63  CaL  302,  367. 

Beplevik— 64  CaL  249. 

8ALE-60CaL884. 

Sebviceb — in  procuring  letters,  etc.,  63  CaL  19L 

Blanbeb  of  Tttim  •  60  CaL  157, 

1  Stock— see  Mining  Stocks.    Damages  for  refusal  to  transfer, 

insufficient  allegations,  60  CaL  136. 

Tboveb- Payne  v.  Elliott,  64  CaL  888.   For  stock,  insufficient,  60 
CaL  136^ 

TsU8T-64CaL4^ 

Wobk  and  Labor — 65  CaL  644. 


AJXmXIDXAL  KOTXS.  €lii\ 


{427. 

Vj/mnxa  Cattbks  ov  XcTvatt — fritudulent  eonvcvtmcem  Impwmg 
combination  of  causes  of  action  concerniDgr,  55  Oal.  S3;  61  CaL  VSL\ 
union  of  action  to  set  aside,  and  to  recover  the  land  proper,  3  WatCL 
Bep.  303.  Improper  joindert  etc,  55  CaL  83 ;  61  CaL  lal.  utffceting  oB 
parUe*,  61  Cat  154.  --^       -^ 

COKBOiXDATiKe  ACTIONS— relating  to  same  matter,  S9  CaL  531. 
BiTBD.  1.    CoKTBACTS— contract  and  tort  improperly  united,  6 

SiTBD.  2.    BXAL  PuoPKBTY— 2  West  C.  Bep.  72SL 

I  430. 

LnaTs — not  too  generaL  2  West  C.  Bep.  72S. 

SusTAiKKO  —  onlr  wlien  defect  appears  on  face  of  complaint,  96 
CaL  629. 

Sfbd.  1.    No  JuBniBTcnoN- — S6  CaL  629. 

SuBO.  2.    Disability  of  PiiAnrrirF— 61  Cal.  15L 

BuBD.  3L    Anothkb  AcnoK  Pmw>ixo— generally,  53  CaL  270. 

MisJOiKDKR— of  defendants,  54  Cal.  21S ;  57  Cal.  m ;  Dias  »».  Ph/Z/Ips, 
Sept  22, 1881;  60  CaL  531 ;  61  CaL  151 ;  63  CaL  67;  3  West  C.  Sep.  90S, 

SuBD.  5.    MiBJonrDBB  OF  Causbs  of  Action— 54  CaL  282. 

SuBD.  6.    Insufficiency  of  Complaint— 54  CaL  282,  635  ;  57  CaL 
679 ;  58  Cal.  8 ;  61  CaL  151 ;  61  CaL  275, 442. 

BuBD.  7.    Ambiguity,  ina— 58  CaL  8 ;  19  CaL  307 ;  61  CaL  160 ;  63 
CaL  72, 19L 

J  431. 
Demusrieb  with  Anbwe&->>  answer  after  demnrrer  as  walrer,  5V 

CaLisa 

i  432. 

Amendment  1880— substituted  "must**  for  *'to**  before  **be 
served  upon  the  defendants  **  (see 58  CaL  91),  and  "  ten  days,**  etc.,  for 
"  such  "  before  "  time  as  the  court  may  direct." 

Served  upon  the  Defendants- 58  CaL  91 ;  60  CaL  285  ;  1  Wert 
C  Bep.  661.    See  |  465  n. 

Amendment  —  to  complaint,  {  472  n. 
Amended  Complaint  —  effect  of,  63  CaL  306. 

i  433. 
Objection  by  Answer — 68  CaL  8 ;  60  Cal.  408w 

§  484- 

Waiver— orwt^cr  to  the  merits  waives  objection  to  pr6cess,69  CaL 
274;  Insniilclent  denials,  objection  must  be  raised  below,  54  CaL  178, 
658 :  60  CaL  629 ;  63  Cal.  313 ;  3  West  C.  Bep.  460 ;  but  see  55  CaL  9L 
Caiuei  of  action^  improperly  toiittnoj  59  Cal.  285.  Overruling  o/ 
demurrer^  waiver  of  notice  by  requesting,  11  Pac.  C.  Ia  J.  521 
Deimirrable  obJectionSf  59  CaL  285, 516.  Joinder,  defective  or  improper, 
59  Cal.  616. 

NoN-WATVER — want  of  sufficient  faetsnot  waived,  66  Cal.  44L 


S^M  n  ADDinORAL  KOSBB, 

2  487. 

:3BVA8IVK~  61  OaL  024. 

"^^AiTT  ov  Imtobmation  OB  BruKF— denial  for,  68  CaL.  813;  12 
C.  I^  J.  84L 


Sfxcific— Insufficient  when,  61  CaL  624. 

Suj'KiciKN-cnr  of— 63  Cal.  302,  814.  To  suit  on  promlasory  note,  61 
b1.  aoi.  Not  to  be  qaestioned  for  first  time  in  supreme  court,  see 
•434,  note  on  waiver. 

NEW  MATTEB. 

8PZCIAXLT  Plkadhto —see  55  CaL  91 

AJSCSVrKB,  IN  PABTICULAB  CASES. 

CiiAnc  AXD  Deuyibbt— 8  West  C.  Bep.  290. 

ISrxcrmxKT — 69  CaL  41. 

PBOIOBSOBY  KoTB— 61  Cal.  801 ;  63  Cal.  802. 

SKFiiSVix — 64  CaL  249l 

i  488. 

Sbctiok — matters  not  within,  57  Cal.  646. 

Isr  Pavob  or  a  'DxjnENDANT—&nd  against  a  plalntUT,  58  CaL  851 

Bubs.  2.-64  CaL  271 

COUNTEB-CLAIM. 

Equttablx  Defkxsb- 57  CaL  41L 

Mobtgagb— foreclosure  suit,  counter  money  demand,  64  CaL  27SL 

Pabties— between  which  allowable,  56  Cal.  401 ;  58  CaL  851 

Uniawfui.  Dbtainbb— not  in,  63  CaL  68. 

i  440. 

CBOB»-D»MAEn>s— on  Judgments,.  8  West  C.  Bep.  94;  on  which 
oonnter-clalm  could  have  been  set  up,  3  West  C.  Bep.  107. 

I  442. 

Cboss^Compiaint — amend,  refusal  to.  Justifies  dismissal,  12  Pac.  C. 
Jj.  J.  818.  Demurrer  to,  no  prejudicial  error  in  not  disposing  of,  64 
CaL  23.    Designation  of,  56  CaL  811 ;  58  Cal.  813,  830.    Disregarding, 

61  Cal.  11&    JBJectment  in,  61   Cal.  238.    Irrelevant,  57   Cal.   646; 

62  CaL  636.  Mechanic's  Hen  cases  in,  61  CaL  349,  354.  Mortgage, 
action  to  have  deed  declared,  counter-claim  for  possession  of  prem- 
ises proper,  64  CaL  513.  Quieting  title,  In  action  for.  55  Cal.  5 ;  58  CaL 
169.  Requisites  of,  58  CaL  176, 239.  Sufficiency  of,  56  CaL  666 ;  57  CaL 
688.  Tax  tltl^  on,  in  foreolosure.sult,  63  CaL  150. 

?  443. 

Demubbbb  to  Answsb- 64  CaL  23, 249. 

SuBn.2.  SusTAiKiKo  DBMUBBsa  TO  Akswsb— after  so  doings 
erroneous  to  try  case  as  If  Issues  Joined,  64  Cal.  249.  Improperly  done, 
on  ground  of  want  of  sufficient  ntcts,  64  CaL  249. 

;  446. 

Yebifikd  Compiaint — and  no  answer,  18  CaL  416. 
Sufficient  VBBDncATioxr  of  Akswicb— 3  West  C.  Bep.  159. 


AIXDIIIONAI.  HOTE^  ^73  T 

{  446  (Continued). 

TTNVKHiFigD  Answeb— may  be  stricken  ont,  9  CaL  42S,  and  fadte- 
ment  given  for plalDtiff,  6  West  C.  Rep.  274.  (In  printed  note,  omit 
"  effect  of,"  and^*  18  CaL  41«.") 

"Ofhtsoww  Kn^owIiEdoib**— not  essential,  S  West  C.  Hep.  151; 
and  see  3  West  C  Bep.  159 ;  "  and  belief,"  sarplnsage,  S7  Cal.  200. 

Vkritication  by  Othkb  THAir  Pabtt— 58  CaL  40  ;  hy  a^ent*  60 
CaL  375. 

Bk-vkbotcation— 59  CaL  48L 

Waiveb  oj"  VxROicATioir— 82  CaL  611. 

?  447. 
Wbxttkn  iNBTBumENT— setting  forth  copy,  12  Pac  C.  I*.  J.  JMt 

i  448. 

I  iMiBsioN'  OF  ArFXDAvrF— denying  execution,  00  CaL  629L 

KxECUTioK  OF  iNBTRUicxKT— includes  delivery,  4  West  C.  Bepu 
87tt. 

i  462. 
Liberal  CoMBTBUCTiozr— 56  CaL  SQL 

i  453 

Stbikino  Out  — notice  of  motion,  necesedty  of,  3  West  CL  Bep. 
15L 

Sham  akd  Irbixbvakt  Akswbbs— general  denial,  striking  ont, 
67  CaL  285 ;  58  CaL  187.   Frivolous  answer  unavailing,  62  CaL  38a. 

J464. 

PsEcxTTDEB  FBOM  GiVTKO  EvTDEN-CE— no  prejudicial   error  in 
refusing  to  order  that  party  be,  64  CaL  23. 

FuRTHEB  AccouKT— if  not  asked,  evidence  cannot  be  excluded, 
62  CaL  187. 

i  455. 
Description— 6  West  C  Bep,  130. 

I  456. 

Pleadiko  Judgment,  etc. — 57  CaL  391 ;  3  West  C.  Bep.  369 ;  6  West 
C.  Bep.  16L 

i  456. 

Judgment- "given  or  made,»»  87  CaL  391;  59  CaL  451 ;  1  West  a 
Bep.  850. 

i  457. 

CoNDTTioNS  Precedent- Interpretation  of,  see  Ctvll  Code,  { 143S 
(instead  of  1437). 

g  458. 

Finding- of  bar  of  statute,  56  CaL  381. 

Demurrer  Proper— only  if  bar  of  statute  appears  on  face  of 
complaint,  62  CaL  448 ;  63  CaL  118. 


JbDDmONAL  XOTlES.  ' 

S    460. 

OOMPi^im?— for  slander  of  title,  Insufficient  averment  that  plalnt- 
^  is  redemptloner,  60  Cal.  157. 


-A.i»Pi*iCATioN  TO  Plaintiff  — of  defamatory  matter,  67  CaL  W7. 
'V.AJUCAircB— not  by  proof  that  another  also  libeled,  3  West  C.  Bep. 

•rerr. 

T7xn>SBTAKiKo— required  to  begin-  action,  see  p.  670. 

g   461. 
TiiBKii  Suit —bond  to  begin,  see  p.  670. 

2  462. 

.A.X>MI8SI02re  AND  Kb  PLICA  T  IONS  —  57  Cal.  689. 

X>'B3'ENSK  OB  ConNTKF-Ci.AiH — or  cross-complaint,  67  Cal.  580. 

i  464. 

CoicPLAiNT,  SirppLKmcNTAi.— 54  Cal.  135 ;  57  Cal.  12 ;  58  Cal.  147 : 
SO  CaL  539 ;  64  Cal.  166, 177* 

JLisfsvrKR,  SuFPLxafXNTAii— 54  Cal.  602 ;  60  CaL  106 ;  60  CaL  241. 
i  465. 

JLmamKD  Covflaikt— must  be  served,  {  432 ;  68  CaL  293,  on  de- 
faulting defendant,  60  CaL  294,  if  it  is  changed  In  substance,  60  CaL 
294  ;  4  west  C.  Bep.  221 ;  but  defendant  served  cannot  raise  objection 
as  to  other  defendants,  68  CaL  01 ;  and  failure  to  serve  on  defaulting 
defendant.  If  not  shown  In  record,  will  not  warrant  reversal  of  Judg- 
ment, 1  West  C.  Aep.  56L 

AirsmsR  Bebvijd  too  Lati:— and  not  in  prescribed  mode,  when 
not  to  be  stricken  out,  68  Cal.  189. 

"Watver  ov  Sebvtcis— of  alleged  cross-complaint,  after  offer  in 
open  court,  68  CaL  810, 814. 

i  469. 

Iii»AL  VABiANCB—only  Where  party  misled,  8  West  C.  Hep.  623. 
IicMATSRiAii  Vabianck — 59  Cal.  2L 
?  470. 

IMMXOIATB  Amicndioent  —  of  complaint,  when  not  proper,  57  Cal. 
S8S. 

§  471. 

Pboof,  Fatlube  of— dismissal  for,  59  Cal.  36 ;  generally,  67  CaL  836. 

Variance  — Waiver  of,  60  Cal.  884.  In  action  for  goods  sold  and 
delivered,  6  West  C.  Bep.  427.    Contract  set  up  not  proved,  63  CaL  207. 

2  472 

Complaint,  AwENnED- serving, 65 Cal.  516 ;  68  CaL  91 ;  60 CaL 817; 
supersedes  original,  Sii  CaL  497 ;  64  CaL  193 ;  63  Cal.  308 ;  64  CaL  11, 13 ; 
but  see  2  West  C.  Bep.  740. 

Aksweb— After  Demubbkb  Ovebbulkd— as  waiver  of  notice, 
58CaLS7. 

§478. 
Object  of  Section —satlsfled,  11  Pac.  C.  L.  J.  160. 

■  Legal  Bepbesentatives — as  grantee,  64  Cal.  429 ;  or  assignee  of 
certificate  of  purchase,  3  West  C.  Bep.  300. 


Ai>i>rnoxAi<  iroixs.  978x 

I  478  (Gontiniied). 

Surprise,  etc.  ^69  Cat  '4M ;  9Z  Cal.  2169.  Exciisable  nes^ee^  B 
CaL  175,  008  ;  61  Cat  aeo.    Inexcusable  neglect,  61  CaL  292. 

WiTHTN  A  Beasokablb  Tijce— not,  Wakelee  v.  Davis,  Febw  8» 
1881.  After  six  months  too  late  to  thos  Impeach  discluunge  <^  ex« 
ecutor  for  fraud,  63  CaL  474. 

8ix  Mo?TTHS  After  JtTSGiOExnF,  etc.— 51  CaL  292  ;  or  later,  may 
bring  action  for  relief  in  equity,  where  false  return  of  seirvice  witiiln 
jurisdiction,  61  CaL  296 ;  or  where  prol>ate  decree  obtained  by  fraad, 
or  without  notice,  3  West  C  Bep.  210.  But  before  the  six  months 
there  is  remedy  by  motion  to  show  that  mortgage  fchreclosed  had 
been  satisfied,  and  hence  no  remedy  in  equity,  61  CaL  900 ;  though 
after  the  six  months,  too  late  to  thus  impeach  discharge  of  executor 
for  fraud,  63. CaL  474,  or  set  aside  distribution,  see  63  CaL  454. 

SuiocoNB— not  served  within  Jurisdiction,  see  61  CaL  290L 

AMENDMENT. 

Answer — 57  CaL  411 ;  60  CaL  214,  816, 396 ;  64  CaL  14. 

CoMPijaNT-54  CaL  198 ;  57  CaL  385 ;  60  CaL  317, 379 ;  63  CaL  308 ;  fi< 
Cal.  443. 

Default,  Openiko— grounds  for,  65  CaL  3r'i9 ;  58  CaL  386.  Motion 
for,  56  Cal.  429, 608 ;  57  CaL  SOL  Affldavlt  of  merits  on  such  motion, 
66  CaL  606 ;  61  CaL  268  r  68  CaL  «&. 

Discretion— of  court  below  as  to,  54  CaL  562 ;  60  CaL  241,  3116;  tS 
C&L  619 ;  64  CaL  14. 

Equity,  Controij  over  Judoment  in— vacating  for  fraud,  61  Cal 
296 ;  62  CaL  514.  Belief,  when  none  at  law,  61  CaL  360 ;  1  West  G.  Bep- 
853. 

JuDGHENT — eorrecfion  of,  65  Cal.  608 ;  56  CaL  624 ;  57 Cal.  40;  Sav.  A 
Ij.  Soc.  v.  Horton.  April  12,  1883 ;  11  Pac.  C.  L.  J.  233.  jimendment  <tf 
pleadings  ctfter,  60  CaL  379.  Belief  from  vacating,  three  years  after 
entry,  too  late,  62  CaL  514 ;  negligence  of  attorneys  not  srround  for, 
66  CaL  177 ;  not  without  affidavit  of  merits,^  Cal.  324. 

Mistake,  Belief  Frok  —54  CaL  196. 

Mortgage— and  foreclosure,  61  CaL  360. 

Teru  of  Court— 62  CaL  602.  After  six  months,  too  late  to  opoi 
Judgment,  61  CaL  292 ;  or  to  impeach  discharge  of  executor  for  fraud, 
63  Cal.  474 ;  but  after  year,  may  bring  action  in  equity,  where  false 
return  of  service  within  Jurisdiction,  61  Cal.  296. 

Terms— allowance  oh,  generally,  66  Cal.  249. 
«  474. 

Amended  Accordingly- but  no  re-service  of  complaint  neces- 
sary, 55  CaL  516.  Such  amendment  does  not  change  the  original 
cause  of  action,  63  Cal.  118. 

Fictitious  Name  Used —57  Cal.  607 ;  see  61  CaL  644.  But  general 
appearance  for  defendants  covers  only  those  sued  and  served  by 
proper  names,  where  no  substitution  oi  true  names  made,  64  CaL  Iw. 

§  475. 

Immaterial  Defect — In  verdict,  63  CaL  88. 

Errors  not  Prejudicial—  57  CaL  619 ;  61  CaL  301 ;  62  CaL  876 ;  61 
CaL  23, 42  (at  p.  44). 


ADDITIONAL  MOTEB. 

2  476. 

Ot^bbuuno  Demuasbb— Bervice  of  notice  of,  unnecessary  when 
Gklved  by  presence  of  defendant,  58  Cal.  96.  Bule  req airing  notice 
vast  be  followed,  where  failure  of  defendant  to  appear,  63  Cal.  437. 

S  481. 

FFiDAViT— insufficiency  of,  does  not  make  applicant  liable  for 
Imprisonment,  SO  CaL  188. 

i  483. 

Order  of  Abbbst— Is  not  process,  hence  need  net  be  issued  in 
x&flucae  of  people,  SO  CaL  188. 

g  604. 

DiscHABoic— -from  imprisonment  on  execution,  g  1143,  et  aeq. 

i  509. 

Rbcoveby  of  Fossbssion— action  for,  rulings  at  trial,  59  Cal.  659. 
^Seizure  by  sheriff  Justified,  If  process  regular  on  its  face,  though 
description  of  property  insulficlent,  62  Cal.  124.    Beplevin  lies  for 
<;oin  sealed  in  a  bag,  63  Cal.  234 ;  but  not  maintainable  for  crops 
xaised  by  adverse  holder  of  land,  62  Cal.  619.    Sufficient  right  of  pos- 
session of  conditional  buyer  to  sustain  claim  and  delivery  by  party 
claiming  under  him.  63  Cal.  162, 164.    Complaint  alleging  plaintiff  to 
be  in  possession  of  the  property,  does  not  state  a  cause  of  action,  64 
CaL  249.    Answer  denying  plaintiflfs  ownership  of  property,  not 
fatally  defective,  64  CaL  249.    Prior  judgment  no  defense  to  action 
for  claim  and  delivery,  3  West  C.  Bep.  487. 

g  621. 

HKAD-NoTic^onp.  179 should  read:  Actions  on  undertaking  (re- 
pealed). 

i  626. 

Injunction  may  bb  Gbantkd  —  against  diversion  of  water,  re- 
quiring removal  of  dam,  3  West  C.  Bep.  677. 

Injunction,  Scope  and  Function  of  —  subject  to  conditions,  not 
to  be  granted  against  nuisance  from  mining  debris,  4  West  C.  Bep. 
621.  Cloud  on  title,  to  prevent,  55  Cal.  166,  and  cases  cited  ;  61  Cal. 
£24 ;  bat  not  where  none  exists,  63  CaL  38. 

Whxsbe  Bsmkdy  at  Law— no  injunction  granted,  as  against  re- 
peated trespasses,  62  CaL  416.  One  court  against  another^  of  co-ordi- 
nate jurisdiction,  64  CaL  475. 

Subds.  2, 3.  Irbepabablb  Injury.  —  tunnel  under  lot,  solvency 
of  defendant  immaterial,  64  CaL  62.  Action  to  restrain  continuing 
trespasses  raises  equitable  issue,  64  CaL  472. 

2  627. 

Complaint  for  Injunction— restraining  execution  sale,  aver- 
ments of,  2  West  C.  Bep.  899 ;  3  West  C.  Bep.  103. 

Pbeliminaby  Injunction— discretionary  powers  as  to,  4  West 
G  Bep.  524 

Bervici:— of  preliminary  injunction  on  foreign  corporation,  5 
West  C.  Bep.  179. 


{589. 

tTK&BRi'Aicnro  on  iKJiTzrcnoK ~ llAbfUt^r  oti,  55 CaL  115.  Fbr  ooim> 
■el  fees  of  dissolution,  but  not  of  final  adverse  Judgment,  63  CaL  lA. 
Damages  in  preventing  profitecution  of  work  sufficiently  proidmatev 
63Cal.  170.    When  reqiQred,  54  CaL  83. 

If  thk  Ck)URT  Finally  Dbctdb— not  where  Injunction  dissolved 
and  ciise  continued  by  consent,  HI  CaL  634.  Action  prematurely 
brought  on  bond  where  Injuncnon  dissolved  by  an  interlocutory 
order,  61  CaL  634  ;  63  CaL  170 ;  but  not  where  failure  to  amend  on  sus- 
taining of  demurrer  to  complaint,  63  Cal.  155. 

LiABiLiTV  OF  SimirPiES— on  bond  given  for  continuance  of  re- 
straining order  or  in  lieu  of  former  bond  thereon,  1  West  C.  Rep.  121, 

2  581. 

SUSPSKDIKO  OENKRAI.  AND  OBDINABT  BuSTNSBS  OF  A  CORPORA- 
TION—UOt  by  injunction  against  dumping  mining  dobria,  4  WestC,. 
Bep.  624,  though  without  notice  to  corporation,  3  West  C.  Bep.  736 ;  5 
West  C.  Bep.  17B. 

Injunction  Against  Cobforation— upon   whom    binding,  S 

West  C.  Bep.  488. 

i  533. 

Dissolution,  Obnebally— no  abuse  of  discretion,  63  CaL  2SS. 
Bight  to  criminal  prosecution  not  such  adequate  remedy  at  law  cs 
is  ground  for,  63  CaL  235. 

Dissolution  on  Complaint  and  Answkb— noabuseof  discre- 
tion in,  63  CaL  235.    Answer  treated  as  affidavit,  03  Cal.  235. 

Dissolving  on  Affidavits— 54  Cal.  534. 

i  538. 

Continuance  or  Dissolution— discretion  of  court,  60  CaL  407. 

Staying  Operation  — of  injunction  pending  appeal,  Supreme 
Court  has  no  authority  for,  64  CaL  423 ;  nor  is  it  done  by  appeal  it- 
self. 63  Cal.  44. 

Dissolution  not  Bevebsed— where  nothing  in  records  to  show 
grounds  for,  I  West  C.  Bep.  484. 

i  537. 

Plaintiff— 8  Cal.  572. 

As  Secitbity  fob  the  Satisfaction —6  CaL  281, 

Attachment,  Genebally—  64  CaL  329 ;  57  CaL  431.  Lien  of,  53  CaL 
173,  5M.  Title  through,  does  not  affect  later  mortgage  on  owelty  of 
partition  for  excess  over  property  attached,  60  CaL  627. 

Pbopebt Y  OF  Defendant — 57  CaL  254. 

SuBD.  1.  CoNTBACT  —  Bs  for  failure  to  pay  for  chattels  purchased, 
63  Cal.  182  ;  but  not  statutory  liability  of  tenant  in  possession  to  fore- 
closure purchaser  for  use  and  occupation,  3  West  C.  Bep.  488. 

Express  ob  Ihpued— see  61  Cal.  644.  Debt  must  be  due,  ISOsL 
434, 18  CaL  378  ,  and  see  29  Cal.  673. 

For  Dibect  Payment  of  Money- 61  Cal.  644.   Made  or  paucM* 

in  this  State,  55  Cal.  502. 

I  588. 

Affidavit,  Bequdsttes  of— "or  if  originally  so  secured,*'  con- 
struction, 54  Cal.  213 ;  58  CaL  360,  361 ;  64  CaL  297  (waiver  of  defect). 


;73  a  APPITIpNAL  NOTES. 

g   538  (Continned). 

Bkcurity  BKCoacxKO  Valu]ci.]ss8  — not  enough  that  mortgage  Is 
«>i3tlawed,  63  CaL  75. 

"Wkit  of  ATTACHMBaiT  —  not  an  "Instrument"  so  as  to  give  pre- 
<se<lence  over  deed  recorded  after  levy,  55  CaL  564. 

i  589. 

TJ2TDBRTAKINO  OX  ATTACHMENT — repealed  enactment  of  1874, 
see  Qood\\in  v.  Buckley,  54  Cal.  295. 

g  540. 

"Wbit,  OiarBBAiiLY— not  an  "  instrument "  like  a  deed,  53  Cal.  564. 

SsEBiFF,  Duties  ot— attach  and  safely  keep,  but  not  conduct  a 
restaurant,  see  59  Cal.  477. 

TlNDEBTAKINO  TO  PREVENT  ATTACHMENT  — COmplalut  OU  COUU- 

ler-bond,  55  Cal.  378 ;  57  CaL  306.  Equivalent  to  one  given  to  release 
attthchment,  64  Cal.  405 ;  and  allegation  of  latter  sustained  by  proof 
of  former,  1  West  C.  Rep.  560,  850.  Action  on,  may  be  sustained, 
although  recovered  only  against  one  of  the  two  defendants  in  the 
attachment  suit,  1  West  C.  &ep.  850. 

§  541. 

Aiiii  Other  Property— Including  unripe  growing  crop  of  grain, 
1S7  CaL  254. 

§  642. 

LiEVY  OF  Attachment  —partnerghips,  a«  to,  58  Cal.  48. 

SuBD.  1.  Real  Property  in  Defendant's  Name— 55  CaL  172. 
Description  of  the  property  attached,  4  West  C.  Rep.  428. 

SuBD.  2.  Other  Real  Property  —  Leviable  interest,  55  Cal.  172. 
Sheriff's  fees  due  for  levy  on  each  separate  piece,  6:*  Cal.  802. 

SuBD.  3.  Personal  Property  Manually  Removable  —  levi- 
able interest,  in  crops,  57  CaL  254 ;  2  West  C.  Rep.  743. 

SuBD.  5.  Debts  and  Credits,  Garnishment  of — owing  at  time 
of  service,  57  CaL  193. 

Other  Personal  Property— not  capable  of  manual  delivery, 
67  CaL  264.  House,  if  personal  property,  not  attached  according  to 
section,  11  Pac.  C.  L.  J.  567. 

§644. 

Garnishment,  Effect  of— at  time  of  service,  etc.,  57  CaL  183. 
No  Privity— 54  Cal.  61. 

}  646. 
Sheriff's  Return— 55  Cal.  172, 

i  648. 

Attachment  and  Sale— of  "right,  title,  and  Interest"  of  de- 
fendant renders  constable  liable  for  conversion,  64  CaL  446. 

i  652. 

Prosecute  any  Undertakinq— but  not  a  common-law  bond,  57 
Col.  157. 

;  664. 

May  Apply  to  the  Court  — but  voluntary  release  by  plaintiff 
does  not  require  sanction  of  court,  64  CaL  387. 


ADDmoHAii  xoixs.  €7S  b 

I  5M. 

Ok  Dkmaxd— demand  essential  to  recovery  on  iindertalrfTig  to 
release  attadunent,  63  CaL  538  (recitals  In  bond  conclasire;. 

R'E-DET.ivKR  THK  Attachko  Pbofkbtt— and  not  a  portion 
thereof,  5d  CaL  312. 

UxDEHTAKixo  TO  Reueask  Attachmkn-t  —  common-law  bozid, 
S7  CaL  137 ;  and  see  &2  CaL  9M. 

I  556. 

DrasoLmox— points  of  irresnlaritv  most  be  specified,  IS  Cal.  9>3  ; 
63  Gal.  18.'i.  Not  wheti  undcrtakini?  is  sufficient,  51  CaL  29&.  By  voltzzi- 
tary  insolvency  of  defendant,  57  CoL  361. 

AsvANTAGK  OP  IbrboutaABITIBs— cannot  be  taken  by  otfa^r 
attaching  creditors,  M  Cal.  296. 

Voi.nKTAR7  Rkucask— by  plaintiff  does  not  require  sanction  o# 
court,  64  CaL  387. 

I   559. 

Ordkr  RKLEASiKa  Attachment— but  sanction  of  court  not; 
required,  for  voluntary  release  by  plaintiff,  64  Cal.  387. 

I  564. 

RiscKiVER,  Qenerai^ly— appointment  of,  56  Cal.  627  ;  58  Cal.  88B  ; 
00  CaL  227  ;  no  appointment  by  court  commissioner,  56  Cal.  627 ;  no 
appeal  from  order  of  appointment  in  partition  suit,  though  operates 
as  an  injunction,  64  Cal.  622.  Custody  of,  57  CaL  201 ;  5S  CaL  358 ;  Mat- 
ter of  Hollis,  September  20, 188L 

Rbcext  Leadiko  Cases — 54  CaL  285 ;  and  see  under  subd.  6  n. 

Power  of  Judge — to  appoint  receiver  at  chambers,  60  Cal.  227. 

Subd.  2.  Foreclosure  —  57  Cal.623 ;  3  Wesi  C.  Rep.  975.  ConditlOD 
of  mortgage,  etc.,  57  CaL  623.  Receiverof  railroad  not  compellable  by 
mandamus  to  operate  road,  62  Cal.  616. 

Subd.  4.  Pboceedixos  mr  Aid  of  Execution— on  patent  righta* 
57  Cal.  620. 

Subd.  6.  Equity  Usage— 54  CaL  285;  55  CaL  4S8 ;  56  CaL  26:  d 
West  C.  Rep.  31L 

i   565. 

Dissolution-  —  involtmtary,  cross-reference  should  be  to  2  803,  Code 
Civ.  Proc.  (instead  of  802). 

i  566. 

Afpoixtment  of  Recetveb  at  Chakbebs — sustained  by  section, 
60  CaL  227. 

i  567. 
Duties  of  Receiveb— transpose  note  from  next  section. 

§  568. 

Functions  of  Receiver —when  not  suspended,  58  CaL  356. 
Discharge  of  Receiveb--  without  notice,  67  CaL  201. 
Account  by  Receiver— objections  to,  2  West  C.  Rep.  140l 

i  577. 
FuTAX.  Determination,  etc.  —  1  West  C.  Rep.  872. 


Cn3    O  ADPIXIONAL  KOTSa. 


/-o 


2    677  (Continaed). 

X29TrKB]X)cnTOBY    Dkcbks— or    decretal    order  la    equity,  not 
at>ollslied,  63  CaL  508. 

S  678. 

JxTDeiTEiffTfl  FOB  OB  AoAiNST  SoMiB-- and  as  to  trespass,  apportion* 
\3afs  damages,  etc.,  see  McC!ool  v.  Mahoney,  64-  Cal.  491.  Reversal  of 
Appeal  made  by,  on  Joint  tortfeasor,  58  CaL  808. 

2   679. 

X>XFS2n>AirTS  kot  Bxbvbo — no  Judgment  against,  54  Cal.  525. 

SsvBBAi.  Judgment— when  proper.    SeveixU  IwaUityt  where, 
tlxough  defendants  Joined,  1  Cal.  188i 

2  680. 

SXTSNT  OF  RELIEF. 

T>sarAni:.T,  Judgmbxt  by— demand  of  complaint  limits  relief,  8 
VT^est  a  Rep.  151. 

JiTBOirENT  Whebx  An&wkr— relief  eonflned  by  eomplctlnt,  86  CaL 
440  ;  69  CaL  20  ;  i  West  C.  Rep.  151 ;  any  relief  covered  by  complaint, 
57  Cal.  328.  Melief  beyotul  eomplalntt  not  shown,  63  Cal.  194  ;  Increasing 
damages,  62  CaL  66 ;  adding  Interest,  63  Cal.  105 ;  answer  as  aiding 
complaint.  Harden  v.  Ware,  not  reported ;  3  West  C.  Rep.  197 ;  re- 
mitting portion  of  excessive  verdict,  when  improper.  81  CaL  307. 

BELIEF,  GENERALLY. 

Fbayxb  fob  —  scope  of  general,  57  CaL  80. 

Spbctfic — revtston  and  reforming  ofcontractSt  55  CaL  52.    SetdsHan 
of  contracts,  64  CaL  161, 189. 

BELIEF  IN  PARTICULAR  CASES  (and  remedies  generaUy). 

Bbbach  of  PBoifisB  or  Mabbiaob— 54  Cal.  51, 146. 

COKVBBSION  — 54  CaL  127,  339. 

Deed  —  reforming,  55  Cal.  52. 

Ejectment  —55  CaL  98  ;  61  CaL  221, 238 ;  63  Cal.  320. 

Fbaud— 54  CaL  339 ;  8  Pac.  C.  L.  J.  1044. 

Lien— foreclosing,  54  Cal.  136 ;  66  CaL  481. 

Malicious  Prosbcittion— 62  CaL  611 ;  64  CaL  284 ;  4  West  C.  Rep. 
496  ;  6  West  C.  Rep.  446 ;  6  West  C.  Rep.  160. 

Money  bl^d  and  Receiveo— 60  CaL  2M ;  5  West  C.  Rep.  879. 

Money  Paid —59  Cal.  654. 

MOBTOAGE- 54  Cal.  620. 

Pabtnebship  — 57  Cal.  80. 

Tbespass  TO  Land— 5  West  C.  Rep.  88L 

i  581. 

AxKNDifENT  OF  1885— omlts  word  "  final "  before  "  submission  "  In 
fourth  subdivision,  and  adds  sixth  subdivision. 

DISMISSAL  OR  NONSUIT. 

Nonsuit— improper,  58  CaL  382. 

Dismissal— by  court,  when  Improper,  58  Cal.  8.    As  to  party, 
ousts  Jurisdiction,  2  West  C.  Rep.  892. 


AfiiDrrroiffAL  kotss.  673  d 

{581  (Con  tinned). 

SuBD.  I.  By  Fi.AixTTrF  Bkfobk  Triai.— thonsrli  an  intervenor, 
S6Cal.582. 

ExcEPTTOKfl— tiTft«r«eotmter-ef aim,  and  decision  that  it  has  been 
made,  cannot  he  revt^rsed  hy  same  court  eleven  years  later,  58  Cai. 
IR3.  AJlrtnative  reU^  aouglUt  3  West  C.  Rep.  43X ;  as  to  meet  balance 
on  accounting  and  sale  of  real  estate,  2  west  C.  Rep.  215.  Wft4Bre 
croM-eomplaitU^  if  striclcen  from  answer,  dismiasal  proper,  5  West  C 
Bep.  220. 

SuBD.  2.    By  OosreiSNT  -^  no  formal  jndirnMnt  needed;  9S  Cafl.  508L 

6»UBD.  4.    ABAsmoTTMEXT  AT  Tbial— ElTect  of  withdrawal  of 
certain  accounts,  6S  CaL  19L 

SuBD.  5.    No  SuFFiciKNT  Casb— /att«r«  c/  proo/,  54  Cal.  in  ;  6S 
CaL  12U.    Oroumi*  of  nuAlon  for  nonsuit,  specifying,  62  CaL  eOS. 

JUDOHKXT  EXTBBICD  ACCOODIKOLY  —  55  CaL  108. 

1  585. 

JUDGMENT  BY  DEFAULT. 

Default  Judokknt,  Gexerally — premattire,  57  Cal.  SOI.  Xrreg* 
ular  where  taken  without  giving  notice  of  overruling  of  demiirrer, 
63  CaL  437. 

SuBB.  1.  On  Monby  ContTn act— entry  cf  fiefend<mt*»  defatOt^  S5 
Cal.  25.  Enti-y  of  defmilt  judgmentt  generally,  64  Cal.  203  ;  not  proper 
ai^ainst  one  defendant  if  all  served,  55  Cal.  20,  nor  against  all  if  not 
all  served,  64  Cal.  203. 

JUDGMENT  ON  PLEADINGS. 

Motion  For,  Grounds  of —insttffleieney  of  cmstnerf  65  Cal.  337 ;  flD 
CaL  430 ;  62  CaL  308 ;  64  CaL  17. 

Irbbgulab — after  verdict  and  Judgment,  60  CaL  430* 
i  590. 

Matbrtal  Issub— Judgment  reversed  for  fallare  to  find  ni>on,  61 
Cal.  361,  862. 

2  592. 

Waiver  or  Jury  Trial— S7  Cal.  507 ;  60  CaL  865 ;  5  West  C.  Rep.  48L 

In  Other  Cases  —  trial  bv  court ;  as  in  an  action  to  restrtdn  con- 
tinulng  trespasses  like  debris  deposits,  and  for  dama^res,  64  Cal.  472 ; 
and  despite  interposition  of  plea 'of  statute  of  Limitations  to  equity 
action  to  determine  conflicting  claims  to  realty,  5  West  C.  Bep.  200. 

Equity  Cases  — equitable  issues  and  defenses,  submission  indl»* 
cretion  of  court,  57  Cal.  623.  Finding  of  court  different  from  Jury  de- 
termines the  fact,  63  CaL  499.  On  adopting  verdict,  so  far  as  responsive 
to  issues,  court  must  find  on  issues  not  covered.  64  Cal.  M.  Ordering 
new  trial  of  issues  submitted,  and  refusing  to  proceed  with  others 
sustained,  62  Cal.  43.  Verdict  advisory  to  court,  64  Cal.  57 ;  2  W^est  C. 
Bep.  145, 740 :  8  West  C.  Rep.  612 ;  5  West  0.  Bep.  888. 

i  594. 
Delay  of  Trial —by  court  when  permissible,  3  West  C.  Rep.  690 

Want  of  Prosecution,  Dismissal  for— vacation  of  such  dis- 
missal sustained  on  appeal  unless  abuse  of  discretion,  63  Cal.  8L  Con- 
ditional  denial  of  motion  for,  sustained,  63  CaL  385. 
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Z  595. 

C50NTINUANCE. 

Ajtidavits— «ia<crto««y  o/  evidence,  65  Cal.  49.    I)it6  diff^enctf,  5B 
Cctl.  49.    Expected  evidence,  bo  CaL  40. 

;Px,lCADixos  —  unless  totally  defective,  Insufficiency  ought  uot  to  be 
oo&sldereil  on  motion  for  postponement,  61  CaL  118. 

5  607. 

CONDUCT  OP  TRIAL. 

S,T7UXO — requiring,  04  Cal.  94. 

§  608. 

QrrsBTioKS  OF  Fact— Jury  exclusive  Judges  of,  59  Col.  900. 

CSAROS  TO  JvKr—faett  on  questions  of,  64  Cal.  151,  fl33  ;  56  Cal.  288. 
Oonsidered  as  a  w/uHe,  neld  not  erroneous,  03  Cal.  56, 62. 

IKSTBUCTIONS,  GENERALLY. 

A.BSTBACT  — improper,  68  Cal.  SO. 

^i^— to  be  considered,  65  CaL  202 ;  62  OaL  161 

CoxTBADicTOBY— or  lucoiisistexit,  SSOal.  12;  58  Cal.  27 ;  5  West  C 
Hep.  886. 

D1SREGABDIN0  — 68  Cal.  30. 

Sbkoitbous  —  64  Cal.  266,  628 ;  65  Cal.  204, 207, 400 ;  62  Cal.  440. 

Fact,  on  Questions  of— fraud,  64  Cal.  628 ;  65  Cal.  239. 

Pbop£B  —  64  Cal.  442  ;  66  CaL  9, 46. 

Rbfbtitiox  Unnecbssaby— 63  Cal.  156. 

Vaoite — 65  CaL  12. 
i  609. 

SPECIAL  INSTRUCTIONS. 

ASKINQ  — 54  Cal.  442. 

Hypothetical  — properly  refused,  64  Cal.  449. 

Refusal  of— proper,  65  CaL  186 ;  64  Cal.  449 ;  curing,  64  Cal.  306, 418;. 

S  616. 

Juby  Dischaboed— without  verdict,  plaintiff  must  pay  fees,  4 
West  C.  Rep.  218. 

i  619. 

Section  Cited  —  4  West  C.  Rep.  638. 

COUBT,  PoWEB  of—  63  CaL  66.  . 

SuBPLUSAOE- in  referring  to  matters  not  in  issue.  62  Cal.  285.    Va- 
cating verdict  for  Immaterial  defect  Impropeif,  03  Cal.  83.' 

i  621 

Vebbict,  Scope  of— uncertain  verdict,  66  CaL  522. 

Conclusiveness  of  Vebdict— on  appeal,  if  any  evidence  to 
warrant  It,  62  CaL  171. 

625. 


General  Vebdict— Inconsistent  with  special,  disregarded,  88 

CaL28. 
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1  626  (Ck)ntmaed). 

8pbx:ial  YvBUJCT—tpeeial  findingt  effect  on  g>eneral  verdict,  S 
OaL  29.  In  equity  case,  adviaory  to  tlie  court,  see  I  59Z,  note  ou 
equity  cases. 

2  626. 

AvouNT  OF  Recovkby— too  Indefinitely  stated,  'Watson  v.  D»- 
mon,  iA  Cal.  27&  Sufficient  if  ascertainable  from  pleadings,  61  CaL 
118. 

2  627. 

Vbrdtct  in-  RKPLEryiK— referee's  finding'.  S6  Cal.  460.  Cannot 
find  verdict  for  lialf  of  cattle  detained,  4  West  C.  Bep.  G38. 

Must  Find  thk  Valuk— 62  Cal.  66. 

If  so  iKSTBUCTiiiD— 2  West  C.  Bep.  886 

I  681. 

Trial  by  Jubt — in  divorce  case,  right  g^iaranteed  by  constftntion 
Inapplicable,  64  CaL  2961 

Waiver  of  Jury  Trial— Sherman  v.  McCarthy  is  reported  ia 
bank,  67  Cal.  607 ;  where  trial  actually  begun  without  Jury,  5  \l^est  G 
Bep.  46. 

SiTBD.  1.  Failure  to  Appear  at  Trial— 00  Cal.  365  (not  where 
case  improperly  placed  on  equity  calendar 

I  632. 

Written  Decision  Filed  —  equity  In,  11  Pac.  C.  L.  J.  631.  Thirty 
days,  formerly  twenty,  and  so  improperly  indexed  on  page  711,  and 
there  placed  under  1 683. 

§  633. 

Section  Qenerally— separately  stated,  55  CaL  23. 

Conclusions  of  Law— may  be  changed  at  any  time  before  entry 
of  judgment,  62  Cal.  1.  Clerical  error  in,  4  West  C.  Hep.  613.  FindiujT 
as  to  cruelty  in  divorce,  held  merely  conclusion  of  law,  62  CaL  46& 
Unnecessary  and  immaterial  statement  in,  not  ground  for  ordering 
new  trial,  6  West  C.  Bep.  159.  When  and  when  not  construed  as 
findings  of  fact,  63  CaL  316.  Cannot  be  regarded  as  finding  of  fact,  61 
CaL  290.  --' 

FINDINGS. 

Absence  — of,  54  Cal.  254,  416,  665 ;  61  Cal.  615 ;  62  Cal.  533  ;  63  CaL 
36, 113, 155 ;  6  West  C.  Bep.  127, 158 ;  and  see  55  Col.  107. 

Additional— 60  Cal.  399, 

Amending- new  findings  not  proper  on  motion  for,  5  West  C. 
Bep.  208. 

Argument  in— 1  West  C.  Bep.  883. 

Constkuction  of— 58  Cal.  303. 

Conclusiveness  —  on  appeal  from  order  granting  new  trial,  ffi 
Cal.  343,  515. 

Contradictory— 55  CaL  W;  57  Cal.  319;  59  Cal.  €20;  64  CaL  47,62; 
C  West  C.  Bep  877. 

Deficient — 55  Cal.  71. 

Ktectment  —  In,  57  CaL  144, 535 ;  58  CaL  67 ;  59  CaL  307 ;  00  CaL  161, 
414, 496,  623. 
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S    638  (Gontinned). 

"El viDENTCE— against,  S9  Cal.  97,  311,  313.  Sustalnlog,  54  Cal.  565 ;  56 
A.1.  215  ;  57  Cal.  415,  593  ;  58  Cal.  51, 87, 279 ;  59  CaL  148, 150,  307,  513,  820  ; 
>  CJal.  96,  161,  301,  340,  361, 414, 424, 566,  639 ;  61  Cal.  886  (and  see  61  Cal. 
>&>,  521,  617  :  62  Cal.  337 ;  63  Cal.  143, 405, 494  ;  64  Cal.  57, 529 ;  6  West  (X 
t.&J>.  58. 

^ixcEPTiON  TO  —  55  CaL  31. 

'Fur.i^  —  GO  Cal.  644. 

OK^KBAii  —  not  too,  58  Cal.  184. 

Immaterial— C  West  C.  Rep.  161. 

IsfKKRENCiss  — of  fact,  cannot  be  drawn  from,  2  West  C.  Rep.  144. 

T^suPKrciEXT  -56  Cal.  197,  W4  ;  56  Cal.  15 ;  57  Cal.  337 ;  59  Cal.  535, 
~  i  00  Cal.  361 ;  2  West  C.  Rep.  371. 

IssxTEs  — within,  54  Cal.  330, 626 ;  55  Cal.  816. 310 ;  58  Cal.  197  .  59  Cal. 

<tR3  (see  62  Cul.  150) ;  62  Cal.  154 ;  1  West  C.  Rep.  122.    Covering,  H 

<JtU.  123.  558  ;  55  Cal.  70 ;  58  Cal.  197  ;  59  Cal.  535 ;  60  Cal.  340, 414, 4:i6, 623  ; 

ei  Cal.  360,  623  ;  62  Cal.  150, 160, 176  ;  63  Cal.  352,  537 ;  61  Cal.  377 ;  4  West 

C*.  Ilep.  583  ;  5  West  C.  Rep  878 ;  6  West  C.  Rep.  158. 

Judgment.  Must  Support  —  54  Cal.  379, 601 ;  57  Cal.  227, 236, 284 ;  i8 
Cal.  57d  ;  62  Cal.  176  ;  63  Cal.  162,  352  ;  64  Cal.  166, 178. 

Probate  PROCEJSDiKoa  —  in,  55  Cal.  574. 

Probative  Facts  —  stating,  57  Cal.  180 ;  60  Cal.  436. 

Bequestixg  —  57  Cal.  528. 

Bbsi^onoinq— to  material  Issues,  57  Cal.  417  ;  Roeding  v.  Perasso. 
February  21, 1881, 

SiQKiNG  —  57  Cal.  625. 

SUPPICIENCY— 54  Cal.  390;  55  Cal.  109  :  56  Cal.  217  J  57  Cal.  9, 136,  305, 
Sfrl,  017. 6^4  ;  5:S  CoL  152,  181 ;  50  Cal.  1, 143. 56J ;  60  Cal.  375,  376 ;  5  West 
C.  Rep.  SO. 

Test  —  of  sufficiency,  special  verdict  as,  57  Cal.  539 ;  64  Cal.  529. 

Ultimate  Facts  —  stating,  56  Cal.  18, 381 ;  57  Cal.  180  ;  63  Cal.  315, 
316  ;  1  West  C.  Rep.  863. 

g  634. 

FiXDixo  WAiVKn  — non-waiver  must  appear,  54  Cal.  600.    When 
presumption  cannot  arise,  2  West  C.  Rep.  371. 

i  635. 

SKK-57CaL537. 

I  636. 

Issue  oir  Law— Judgment  on  demurrer  overruled  or  sustained,  58 
Cal.  9 ;  when  a  bar,  58  Cal.  18, 20  ;  53  Cal.  452. 

i  639. 

SuBDS.  1, 2.    AccouxT — 57  Cul.  6J3. 

I  643. 

Bkport —account,  as  to,  57  Cal.  643. 

i  646. 

BxjrixiTiOK  IN  Section — cited  57  Cal.  239. 


MDOiaasuju  sons.  CSk\ 

'    I  646  (CoDtinaed). 

EXCEPTIONS. 

Absxxck  of— prevents  review  of  errors,  61  CaL  623. 

Appelxatk  Ooubt— first  ndsing  objections  In,  63  CaL  241  ;  64  Gd. 
303,881. 

EvTDENCK,  Objbction-  TO  —  inviuUericUt  M  CaL  471 ;  5  CaL  -46,  4A 
MUion  to  *trtke  out,  55  CaL  4A.    Eejeetion  of^  65  CaL  647. 

Party— not  concerned,  taken  by,  58  Cal.  94. 

Spectftc,  Must  bk— admission  or  rejection  of  evidence,  to,  S%  Cal> 
127 ;  55  CaL  MS  ;  66  Cal.  161 ;  61  Cal.  404,  at  p.  4i>5 ;  chargre.  to.  see  Sm 
Cal.  46 ;  62  Cal.  612  ;  8  Pac  C.  L.  J.  4^7 ',  to  insa£aciency  of  evidence, 
absent,  61  CaL  SSL 

TIMK  OF  DXCISI027  —  taking  at,  56  CaL  161, 171. 
i  647. 

Dkcibions  Dkem£d  Excepted  to— amendinejit  to  plettdinffj,  aa 
BDpplementary  answer,  may  be  embodied  in  bill  of  exceptions,  8  Psbc 
C.  L.  J.  781 ;  case  In  bank,  60  Cal.  240.  Interlocutory  order  or  deetsiaih 
here  recognized  as  existing  under  Code,  63  Cal.  503. 

Subsequent  Beduction^  to  WniTixa— requisite,  57  CaL  243. 
i  648. 
No  PARTicuiiAB  FoBM  —  of  exceptlon  required,  SI  Cal  68, 143L 

Specifyixg  PABTicui^irs — of  insufficiency  of  evidence,  54  CaL  127t 
K» ;  67  Cal.  239. 

i  649. 

At  Time  ov  Dkcisiox  —  may  be  presented,  57  Cal.  503. 

i  650. 

At  a  Tbtai.— covers  decision  on  motion  to  set  aside  default,  57  CaL 
603  ;  but  not  exceptions  taken  after  trial  and  Judgment,  61  CaL  255. 

Bill  of  Exception's— proper  on  appeal  from  probate  order 
directing  a  conveyance  of  real  estate,  61  CaL  161, 163. 

EuRTUEB  Time— 64  Cal.  529[;  2  West  C.  Bep.  882. 

ExoBOSSMENT  —  Stipulation  concerning,  binding,  60  Cal.  819. 

PRESEXTMKXT- to  Judge  who heard  or  tried  case, see  58 CaL  61 
Too  late,  57  Cul.  504. 

Time  for  Settlement  —  50  CaL  435 ;  57  CaL  42, 604  ;  59  Cal.  273. 

Certificate  of  Judge — 55  Cal.  381 ;  56  Cal.  466 ;  60  CaL  279.  Becit- 
Ing  agreement  of  attorneys,  5  West  C.  Bep.  79.  Judge  should  settle, 
though  bill  of  exceptions  called  statement  on  appeal,  60  CaL  279. 

Bequtsttb  of  Bill  of  Exceptions  —  cross-reference  should  be 
to  i  659  (instead  of  i  259).  Statement  on  motion  for  new  trial  and  bill 
of  exceptions  may  he  Incorporated  in  one  paper,  5  West  C.  Bep.  880. 

g  652. 

Petition— granted,  62  CaL  186. 

i  653. 

Order  or  Bules — 58  Cal.  62. 

Statement  on  Appeal— after  motion  for  new  trial.  Is  to  be  set* 
tied  by  judge  who  denied  the  motion,  not  by  predecessor  who  tried 
the  case,  5  West  a  Bep.  357, 447. 
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S   658. 

29'iirw  TRTAii— is  re-examlnation  of  facts,  see  6fr  Cal.  17.  Of  fssnes 
al>mitted  to  Jury  may  be  ordered  before  Others  disposed  of,  62  CtU. 
3l     Xs  scLCMle  of  vacating  findings  In  equity  case,  63  Cal.  500. 

Ajft!-rs,  Trial  akd  Dscisiox  —  else  premature,  27  Cal.  376 ;  M  Cal. 
88  ;  1  "West  C.  Rep.  467  (by  referee).  Distlng utshed  from  mistrial  or  no 
rxial  as  to  defendant  in  regard  to  whom,  no  verdict  rendered,  61  Cal.  60S. 

g    667. 

■Vkri>ict  Vacated— but  where  no  verdict  rendered,  there  is 
merely  a  mistrial,  or  no  trial,  as  to  him,  61  Cal.  605. 

ISTEVr  TRIAL. 

CoNFUCT  OF  EvTDENCK— effect  of,  3  West  C.  Rep.  525, 

I>i8crk:tiok  —  extensive,  hence  abuse  of,  alone  causes  interfer- 
ence, 19  Cal  606  ;  55  Cal.  49 ;  66  Cal.  800 :  63  Cal.  243,  340 ;  in  other  mat- 
ters, 37  Cal. 282 ;  54  Cal.  634;  67  CaU  80. 

Ordkb  fob— 67  OaL  12 ;  made  on  terms,  57  Cal.  301 ;  59  Cal.  312. 

GROUKDS  FOR  NEW  TRIAL. 

Sl7BI>.  1.     IbBBGCJIAKITY  IN  PBOCKBDIKGS  —  o/  cotirt,  54  Cal.  188, 
<71 ;  63  CaL  24t 

ScTBD.  2.    Misconduct  of  Ju^T—wfuU  constitutest  61  CaL  183;  4 
West  C.  Rep.  849.   ImpeacMng  verdict,  57  CaL  630. 

SuBD.  3.  BTmrBJBiS'-toftat  eenutitutea,  64  CaL  19S;  62  Cal.  343;  5 
West  C.  Rep.  454.  Not  absence  of  attorney,  19  CaL  113, 605  ;  47  Cal. 
619  ;  3  West  C.  Rep.  445.  ^lief  exhaxuted,  55  CaL  49  ;  56  CaL  470.  Ir^ 
atanoe  where  new  trial  properly  denied,  61  CaL  66. 

BuBD.  4.  Nbwly-Dbboovbbbd  BVTDKNCB~d/M/7c?icc,  proof  of,  88 
Cal.  475 ;  62  Cal.  262 ;  63  Cal.  67.  Cumvlattvet  not  merely, 162  CaL  104 ;  4 
West  C.  Rep.  432.    Too  laU  for  trial,  62  CaL  aea 

Bubd.  5.  ExcBSSiVB  Damaojss— Beyond  those  claimed,  62  Cal.  68. 
Tatsian  orprejitdiee,  54  CaL  418 ;  61  CaL  60S ;  62  CaL  164.  Dianage*  too 
tmalU  61  Cal.  OOA. 

Damaoiss  in  Vabious  Casxs— ejectment,  63  Cal.  43. 

SUBD.  6.  iNStTFFiciKNT  'EyjJiKiscK—std)sttintial  eonfliet,  no  inter- 
ference, 64  Cal.  98, 118, 380,  442,  480.  626 ;  55  Cal.  9, 21,  30, 109, 257,  349 ;  56 
CaL  477, 632 ;  57  CaL  238,  356,  367,  530 ;  58  CaL  62,  aUB.  Other  decution, 
ttnalUy  of.  decision  of  fact  only,  2  West  C.  Rep.  900 ;  findlngH  of  court, 
86  CaL  4&  Supporttna  evidence,  sufficiency  of,  56  Cal.  641  ;  58  Cal.  11 ; 
69  CaL  57 ;  utter  insufaciencv,  62  Cal.  171  (alone  prevents  conclusive- 
ness of  verdict) ;  63  CaL  82  (insufficient  evidence  in  mining  claim 
contest).  Abuse  ofdtscreUon  requisite,  12  Cal.  240 ;  83  Cal.  522 ;  65  CaL 
407, 420;  £7  CaL  8^. 

AoAiKST  Law— 66  Cal.  18,  495 ;  57  Cal.  16;  61  CaL  605 ;  5  West  C. 
Rep.  696 ;  and  evidence,  62  Cal.  66. 

Bubd.  7.  Erbors  in  tiAW—evideneej  admission  or  rejection  of,  54 
Cal.  207, 282, 442, 609 ;  55  CaL  9, 67, 79, 91, 185  ;  63  Cal.  58  (allowing  lead- 
ing qaestion  not) ;  6  West  C.  Rep.  896.  Listrtietions  as  to,  54  CaL  151, 
266,  278,  396,  442,  628 ;  66  OaL  185,  201,  204,  207.  Findings,  54  Cal.  192. 
Various  particulars,  Sherman  v.  McCarthy,  in  bank,  57  CaL  607 
iV(^idarmustbe»54CaL394,898,418,639;  55CaL9,46;  63CaL60;  4 
West  CBep.  624. 

I  658. 

Affidavits— must  be  made  upon.  If  for  cause  In  snbdlvlslona 
named  In  section,  61  CaL  606 ;  63  CaL  233. 
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2  659. 

Within  Tmr  Dayb—M  CaL  181 ;  57  CaL  632  ;  6  West  C.  Bep.  331. 


NoncB  OF  DscmoK— 58  Cal.  82 ;  5  West  C.  Bep.  81,  6SS ;  meaning 
of  "  decision,"  see  49  GaL  5&>>  (instead  of  565).  Not  required  i>efore 
amendment  of  1874, 56  Cal.  610. 

NoncK  OF  Motion  fob  J^kwTbjajl— amendment  o/,  too  late  for,  S 
West  C.  Bep.  882.  Waiver,  I  ^  CaL  230.  In  fUing  and  serving  of  napen, 
notice  must  be  served  on  every  adverse  party,  57  CaL  14  (and  see  €3 
CaL  558) ;  5  West  C.  Bep.  79.  Time  for,  extensdon  of  time,  57  Cal.  633  : 
premature  before  fllins  of  findings  and  Judgment,  5  West  C.  Bep.  23a ; 
or  before  equity  findings  adopted,  5  West  C.  Rep.  890.  DeHemcUfng 
grmmds,  56  CaL  160.  Vaeattng  deeition,  need  not  notify  motion  for,  S9 
CaL  99.  Stating  tmais  of  motton,  61  CaL  292.  Ohieciion  to  \v€mt  of,  pj^e- 
sumption  against,  wlien  first  raised  tn  appellate  court,  63  CaJ.  iSL 

DxsioKATiKa  OBOUKDS—and  basis  of  motion,  61  Cal.  292. 

Spectfyino  Pabticulabs— 54  CaL  127, 242,  595 ;  55  CoL  277  ;  56  CaL 
162 ;  69  CaL  303 ;  61  CaL  292, 609 ;  63  CaL  233, 242;  4  West  C.  Bep.  385  ;  5 
West  C.  Rep.  167.  Pull  enough  for  compreliensioa  by  court,  satisfies 
statute,  63  CaL  242. 

SuBD.  L    Affidavits — for  surprise  or  newly-discovered  evidence 
requisite,  see  63  CaL  233. 

SiTBD.  3.  Statembxt  —  notice  of  settlement,  64  CaL  231 ;  time  for 
preparing  and  serving  draft,  5S  Cal.  351 ;  omission  of  s.Tvice  as  to  one 
party  not  ground  to  dismiss  appeal,  4  West  C  Kep.  420  ;  judge's  cer- 
tificate. 60  CaL  431 ;  6:)  Cal.  417  ;  time  for  filing,  5  West  C.  Bep.  833 
(exceeded) ;  5  West  C.  Rep.  688  (before  filing  does  not  become  part  of 
record,  so  can  be  stricken  out) ;  specifying  particulars,  63  CaL  244 ; 
amendment,  when  allowable,  64  CaL  3.  Referring  to  reporter's  notes 
for  evidence,  Insufficient,  62  CaL  49 ;  and  see  49  CaL  5S4  ;  53  CaL  422. 

I  660. 

Hbabing— voeotino  order  for  new  trial,  when  improper,  35  CaL 
216  ;  43  Cal.  452 ;  10  Pac.  C.  L.  J.  193 :  4  West  C.  Rep.  533  ;  5  West  a 
Rep.  607.  Premature  order  on^  see  4  West  C.  Rep.  o3L  I>ismtssal  on 
^notion  for  want  of  prosecution,  32  CaL  655 ;  42  CaL  120, 121 ;  58  CaL  343; 
60  CaL  572 ;  estoppel  to  complain  on  appeal  of  such  denial  or  dis- 
missal, 15  CaL  42;  61  CoL  194;  no  renewal  after  such  dlsmisal,  61 
CaL  194. 

I  661. 

Judgment  R01.1.—  55  CaL  43. 

Affidavits.  Bill  of  Exckptions,  Statkmknt  —  required  where 
Interlocutory  Judgment  in  partition,  64  CaL  529. 

Statemknt  on  AppKAii— reporter**  natet,  written  out,  InsufflcIenL 
62  CaL  290  ;  and  see  49  Cal.  534  ;  50  CaL  502.  Judge's  certificate,  see  60 
CaL  279 ;  63  Cal.  417.  Record  on  appeal  statement  essential  in,  57  CaL 
292.  SetiUtnent  of  statement,  by  Judge  uearlug  new  trial,  not  original 
trial,  5  West  C.  Rep.  857, 447. 

;  662. 

Revtkwed  on  Appeal— but  no  Interference  with  order  of  court 
except  for  abuse  of  discretion ;  1  West  C.  Rep.  473. 

§  664. 

Entering  JcTDOMENT— execution  may  issue  without,  61  CaL  147. 
Cleric  acts  ministerially  in,  61  Cal.  255. 
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JT7IXJMENT    aE27EBALLY. 

JLcTJ.02f  ON— nu£  tid  record,  good  defense,  4  West  C.  Rep.  eoa. 

^XTACK  OX— 56  CaL  528. 

ICEUtosTEOus— not  subject  to  collateral  attack,  88  €^1.  428;  39  Cal- 
'  ;  66  CaL  &26 ;  as  to  some  defendants,  64  Cal.  16a. 

I'TNAi*—  1  West  C.  Rep.  872 ;  5  West  C.  Rep.  277. 

:Foric,  Qusbtiox  as  to— 54  Cal.  595. 

SCap— or  other  paper,  mere  reference  to,  Insufficient,  64  CaL  629. 

Hkfebbkcb— to  map  or  other  paper,  insnfOcient  in,  64  CaL  629. 

Bkttino  off— 65  Cal.  105. 

ACTION"  TO  Rbcovsb  Posskssion,  jctc.  —  points  for  Jury  to  weiffh, 
66  Cal.  640. 

Dsfkndant  Claims  a  Rktubn  Tkicbicfob- as  by  amendment  to 
answer,  56  Cal.  45:^ 

§  667. 

Replevin  Judomknt— form  of,  should  be  In  altematlve.il  Pac. 
C.  Lu  J.  502  ;  63  Cal.  562 ;  for  plaintiff,  61  CaL  640 ;  62  Cal.  66 ;  5  West  C. 
Rep.  754 ;  "  for  the  possession,"  61  Cal.  640,  643 ;  "  or,"  63  CaL  552 ; 
«*  tlie  value,"  62  Cul.  66 ;  1  West  C.  Rep.  350 ;  and  complaint  may  be 
amended  to  show  increased  value,  1  West  C.  Rep.  350.    For  defend- 
ant, directing  return  of  property,  56  Cal.  453;  no  excuse  for  plaintiff 
that  property  destroyed  by  act  of  God,  as  by  death  of  cattle,  61  CaL 
02  ;  wrong-doer  cannot  acquire  privilege  of  restorina  a  particular 
article  or  paying  its  value,  2  West  C.  Rep.  885 :  value  oi  special  inter- 
est, when  recoverable,  55  CaL  149 ;  damages  for  detention  for  with* 
holding,  48  CaL  164 ;  54  CaL  192 ;  60  CaL  639 ;  63  CaL  874. 

§  670. 

Judqment  'Roijii—ametidecl  answer,  neither  order  granting  leave 
to  file  nor  proof  of  service  required  to  be  entered  on  Judgment  roll, 
66  Cul.  491, 492. 

Sued.  1.  Whkbk  no  Answeb  — 6o<A  part  of  Jitdffinent  roll,  ZH 
Cal.  'J5. 

SuBD.  1  Otkeb  Casus — report  of  referee,  64  CaL  542.  Exceptions, 
61  CaL  iffi  Change  of  parlies  does  not  mean  appointment  of  guardian 
ad  litem  for  Infant,  64  Cal.  52J ;  4  West  C  Rep.  035.  Coiyy  ofjudginentt 
65  CaL  43. 

i  671. 

DocKUTiNo  JuDOHENT  — time  of,  61  CaL  282, 286.  Execution  may 
issue  without,  61  CaL  147. 

JVDQUKST  Lien— fo  what  attaches,  when  not  to  homestead,  61 
CaL  287.  Two  years  duration,  61  CaL  287.  Proof  of,  not  by  parol,  61 
CaL  282,287. 

I  675.    ' 

Satisfaction  of  JcDoifENT— eufry  of,  without  notice  to  creditor, 
may  be  set  aside,  54  Cal.  578 ;  may  be  ordered  in  favor  of  sureties  on 
appeal  boud,  see  60  Cal.  62L  Parties  empowered  to  give,  not  co-plaint- 
iff, if  whole  Judgment  not  paid,  61  Cal.  1.  Of  foreclosure  of  mort- 
fage,  may  be  treated  as  equitable  assignment  of  mortgage,  2  West  C. 
Lep.  126 ;  except  as  against  bona  fide  purchasers  of  premises,  61  CaL 
800.   When  no  relief  in  equity,  on  ground  of,  61  CaL  S80L 
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i  681. 

Pasty— In  whose  favor  judgment  la  eriven,  S6  Cal.  163. 

EiTTBY  or  J(TDoiCKN'T---not  necessar^  for  issuance  of  execution, 
61  CaL  147. 

Stay  of  Exkcution— when  Improper,  64  CaL  637;  proceedings 
for  new  trial  do  not  operate  as,  2S  Cal.  63 ;  56  Cal.  163 ;  and  see  <40  Cal. 

27a. 

I  682. 
Vaud  o?r  Facb— sheriff  Justified  in  executing,  CI  Cal.  642. 

SrBSCRiBKO  BY  Clbrk— clerlc  of  Superior  Court  has  same  ponrer 

to  issue  as  cleric  of  district  court  had,  59  Cal.  120. 

i  684. 

PossKssiON-  OF  REAii  Pbopkrty— t<?rW  of  pouetston  or  restitution, 
11  Pac.  C.  L..  J.  108  ;  description  in  complaint  snIHcient  for,  6  West  C 
Rep.  130.  Writ  of  cusf^tatice,  54  Cal.  435 ;  56  Cal.  135  ;  2  West  C.  Xtcp. 
735.  DUpossessed  parties,  privies,  etc.,  may  be,  54  CaL  166 ;  wife  and 
mortgagee  of  crops  may  be,  64  Cal.  450i 

EXECUTION. 
QlTASHiKQ  —  56  Cal.- 168. 

§  685. 

RKvrviNG  Execution— «cZr« /acta*,  former  niethod,  21  CaL  123; 
now  abolished,  see  {  802. 

i  688. 

Property  Liable  to  ISlxiscfmoN —interest ^  Judgment  debtors. 
64  Cal.  44B:  partners.  etc.,5S  CaL  49;  3  West  C.  Pen.  628;  in  patent 
rights,  57  Cal.  522 ;  equitable  interest  In  land,  58  Cal.  375.  ConttxKts, 
Judgment  as^ned,  6.i  CaL  546. 

'i  689. 

Claimed  bv  Third  Person— notice  and  demand,  o8  Cal.  438^ 

Sufficient  lifDEMxiTY— 58  CaL  438. 

i  690. 

Leviable  Property— grain  harvested  from  homestead  not  ex- 
empt, 62  CaL  401. 

EXEMPTIONS. 

Sited.  3.  Horses  on  Farm; —stallion  exempt,  2  West  C.  Rep.  896 ; 
3  West  C.  Rep.  676. 

Grain  —  harvested  from  homestead  not  exempt,  62  CaL  401. 

SuBD.  6.  Vehicle  in  Use,  etc. —  peddler  or  buclcster,  findings, 
54  Cal.  123 ;  64  CaL  290 ;  habituitily  earns  his  living,  54  Cal.  639  ;  62  CaU 

899. 

g  691. 

Sheriff  must  Execctte  Wbit — parsoant  to  section,  58  Cal.  450; 
and  despite  prior  irregularities,  61  Cal.  642. 

Things  in  Action  —  partner's  interest,  68  CaL  49;  stoclc,  68  CaL 
600 ;  assigned  Judgment,  64  Cal.  546. 

Sheriff's  Return  — conclusive,  64  Cal.  297. 

Pa YiNQ  Over  Proceeds  —  surplus,  64  CaL  297. 
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8  698. 

"^Taict  ov  Notick— aj^grieved  party  does  not  mean  purchasei 
S>'w:tt  p«trty  to  the  execatlou,  03  CaL  617. 

ruBiLriciTY  OF  Salk— 58CaL  455. 

§   694. 

PuRCHASKB— Judgrment  creditor  as,  of  partnership  Interest,  3  West 
C?.  Rep.  020. 

Rkai.  Pbopkrty— sale  In  gross,  54  Cal.  316;  2  West  C.  Bep.  770 ; 
see  57  CaL  643. 

Ji7i>OM]£NT  Dkbtob— must  direct  order  of  sale,  57  Cal.  8 ;  which 
slierlff  must  follow,  57  CaL  643. 

§  700. 

PuRCUA8£B  AT  Salk  — obtaius  rights  of  Judgment  debtor,  58  Cal. 
S7o  ;  59  CaL  47D. 

§  701. 

Bkdkmption  — effect  of,  65  Cal.  631.    Alleging  right  of,  In  com- 
plaint for  slander  of  title,  60  CaL  157. 

SuBD.  1.   JvDQVJSNT  Dkbtob,  ktc— 4  West  C.  Bep.  433;  on  re-, 
demptlon  by,  effect  of  sale  Is  terminated,  4  West  C.  Bep.  433. 

BlTBSBQUKNT  LlKN  — 58  Cal.  57. 
I   702. 

B.KDKMPTIOKKB  —55  Cal.  531. 

WiTHix  Six  Months— including  whole  of  last  day,  61  CaL  832. 
§  708. 

Skkriff's  "Dkisd  — effect  of,  as  estoppel,  61  Cal.  147;  by  relation 

from  attachment,  55  Cal.  174.    HecltcUs  in,  55  Cal.  5.    Title  acquired  by^ 

relates  back  to  date  of  Judgment,  not  of  levy,  3  West  C.  Bep.  446. 

Whei'e  ito  entry  of  jvxigment,  execution  Issuable  and  sheriff's  deed 

vaUd,  61  Cal.  145. 

?  707. 

Bents  Fbom  Tenant  in  Possbssion— statutory  liability  for,  not 
founded  on  contract,  and  hence  not  ground  for  attachment,  3  West 
C.  Bep.  196. 

I  709. 
Bubbogatign  — see  64  CaL  354. 

§  717. 

PSRSON— questionable  whether  this  covers  an  oflBcer  of  the  law 
holding  property  of  a  Judgment  debtor  under  an  execution,  61  Cal. 
433,  at  p.  435. 

§  719. 

Ordku  to  Apply  Puopubty— 56  CaL  265;  disobedience  is  con- 
tempt, 64  CaL  343. 

Fkrson,  Corporation,  ktc.  —  doubtful  If  applies  to  constable 
levying  execution,  61  Cul.  433,  at  p.  435. 

AuTHORizixo  Action  —  no  more  stringent  course  proper,  53  Cal 
801 ;  56  CaL  265 ;  Gl  Cal.  43.^ 

FoRBiDDTNQ  Transfkr,  ktc— but  no  authority  to  order  sale  of 
property  and  payment  of  proceeds  Into  court,  61  CaL  433,  at  p.  435- 
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I  786. 

FoRKCLCwrRK  or  MortTGAOs,  OxK  AcTTOX  Ojtkjv — Hartlen  k 
W'ure,  not  reporte«l :  Ould  v.  k»iodd«ird,  M  Cd,  6i3.  ^Ajt  on  note  na- 
]<'8ii  8««>urity  voluelc^fls,  fr{  CuL  3(iff :  nor  against  mortirasor's  sooceaaot 
hv  purchuHe.  atMuming  tlie  mortgage  and  te-co-Aveyixtg  w^  tie  re  morv 

f:{ige  barred  by  limitation,  61  CaL  255,  382:    Bale  of  premises  primarr 
u!id  for  debt,  3  West  C.  Hop.  619.    May  incluie  denusod  for  anniu* 
xucut  of  release  of  mortgage,  6  West  C.  Rep.  606, 

Deed  or  Thubt— does  not  require  foreclosure,  54  Cal.  298 ;  57  CsL 
480 ;  GO  Cal.  200 ;  10  Pac  C.  L.  J.  7US. 

ExFORCEirRXT  or  MoRTOAOE —«eopeo/aetlon,  complaint  ajnended 
for  mistake  in  dcficrlption,  00  Cal.  2.M ;  not  amended  for  mistake  long 
known  to  plolntur,  60  Cal.  279  ;  notice  of  election  in  writing'  to  treat 
principal  an  due,  n(H>d  not  be  averred,  60  Cal.  2!U ;  sufficient  aIJe|p»tioa 
on  Information  and  belief  that  mortgagor's  grrantee  acnreed  to  satisfy 
mortgage,  4  West  C.  Rop.  500.  Answer,  su(9ciency  of,  63  Caai.  313L  ^Vw 
vtrcKoue  money t  fraud  without  eviction  insulHcient defensor*,  €0  OaL  21Sb 
"raud  may  be  set  up  where  corporation  nominal  party,  64  OaL  IX. 

JiTDOSTENT  or  Foreclosure— decree,  form  and  scope  of,  o7CaL 
8 ;  GI  Cal.  533,  COl ;  should  be  without  prejudice  to  claim  under  tax 
title,  6:3  Cal.  15.) ;  need  not  contain  directions  to  docket  Judgxn^ot  ^o^ 
deilciency,  11  Pac.  C.  L.  J.  244 ;  directing  sale  of  different  estate  from 
that  mortgaged,  1  West  C.  Rep.  852 :  4  West  C  Rep.  63L    Defanlt  on, 
13  Pac.  C.  L.  J.  778.    Effect  of,  o9  Cal.  178.    PaHUion^  xnortgskge  given 
on,  60  Cul.  627.    Premature  foreclosure,  58  Cal.  6.    BepcarUe  pnrceU, 
v/h'^re  mortgage  is  on,  4  West  C.  Rep.  108.    Deed  after.,  title  relates 
bti'^lc  to  date  of  mortgage,  61  Cil.  96.    Desei-iptton  in^  following-  mort- 
gt;?3  and  complaint,  lusufnclent,  64  Cal.  449.     fkaitfaetiat^   e/,  on 
ri'cord,  mav  be  treated  as  equitable  assignment  of  mortgage,  2  west 
C.  Hop.  126,  except  as  against  bmia  ftAe  purchasers  of  premises,  2 
West  C.  Rep.  128.    When  no  relief  in  equity  on  ground  of,  61  CaL  aW 
Credit  In,  implied  promise  to  pay  when  improperly  made  so  as  to  be 
a  virtie:  advance,  1  West  C.  Rep.  575;  2  West  C.  Rep.  144.    fraudu- 
lent r.otutjAracy  does  not  prevent ,  if  mortgagee  not  a  party  tbercto, 
a  West  C.  Rep.  805w 

Rale  of  Encumbered  PROPERTy— of  unincluded,  exempt,  per- 
sonal property,  see  11  Pac.  C.  L.  J.  222.  No  stay  of,  pending  appeal 
by  Rubsequunt  purchaser  in  possession  from  mortgagor,  61  Cil.  StA. 
Rights  ofbuyer  of  cortiflcates  of  purcliase  of  swamp  lands,  5  West  C 
It 'P.  IVl.  Application  for  rcliei  from,  within  reasonable  time  re- 
quired, 5  West  C.  Rep.  27  ;  and  see  61  CaL  260. 

Amofnt  Dub  to  Pt.atxtifp— OJiccrtoininflr,  63  Cal.  194.  Cmauel 
fern^  Rc>nerally,  omit  citation  of  48  Cal.  494,  and  add:  53  CaL  379;  6S 
(.:al.  502 ;  cover  fees  for  prosecuting  appeal  to  Supreme  Court,  61  Cal, 
80 i;  flxed  by  court,  55  Cal.  61;  62  Cal.  280;  stipulated  formerly,  69 
Cal.  215.  Insurauee,  59  Cal.  630.  Interest.,  61  Col.  362.  Tajces,  ten  ler 
of,  11  Piic.  C.  L.  J.  169.  Wh€re  mort-gnnefor  ItabUiUes,  mortgagee  had 
i.icurred  or  might  incur,  3  West  C.  Rep.  43L 

JrDGMENT  FOR  DEFICIENCY— personal  liability,  65  Cal.  15.    Iden, 

68  Cot  67. 

Parties  —  58  Cal.  147.  Heirs  of  mortgagor  not  necessary  parties 
to  foreclosure  against  his  executor  or  administrator,  2  West  C.  Rep. 
i:»5,  affirming,  I  West  C.  Rep.  125,  and  11  Pac.  C.  U  J.  408.  Children 
of  deceased  mother  necessary  parties  to  foreclosure  of  mortgage  of 
community  property  by  surviving  father,  63  Cal.  564.  Misjoiiider  of 
plaintiffs,  1  west  C.  Rep.  575.  Substitution  of,  6:1  Cal.  194.  Owner 
of  l<»gal  title  (or  equity  of  redemption)  is  necessary  party,  3  West 
C.  Rep.  619.    Corporation  as  merely  nominal  party,  64  CaL  196. 
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ICORTOAOB  Gexkbally— merger,  59  CaL  497.  Rights  and  IlablU- 
-fclea  of  sraatee  of  mortgagor,  assuming  mortgage,  12  Pao.  C.  L.  J. 
344, 

8  728. 

Djcst  kot  AiiL  Dux— 62  Cal.  406, 502. 

i   731. 

19  uiSANCK  — enjoining,  53  Cat.  403 ;  54  Cal.  532;  68  Cal.  4A1 :  4  West 
O.  Rep.  511  (mlDlug  debris) ;  abating,  6i  Cal.  538 ;  8  West  C.  Bep.  151. 
CJoxuplaint  for  public,  must  show  special  damage,  60  Cal.  ^JL 

S   732. 

"Wast  K— 3  West  C.  Rep.  789, 770. 

Tknant  IN"  CoMMOM-  —  excavatlon  and  removal  of  cinnabar  from 
a  quicksilver  mine,  or  the  cutting  of  timber  trues  used  iu  working 
tbe  mine,  does  not  constitute  waste  against  co-tenant  kereuuder, 
64  CaL  1.34. 

§  733. 

DiGOiVG  UP  Fruit  Trkbb— 8  West  C.  Rep.  763, 770. 

Co-ten^ant  Cutting  Timbku  Tusks— in  working  cinnabar  mine. 
M  CaL  134. 

i  738. 

Skction  Fully  Considekbd— 6  West  C.  Rep.  130. 

Action  toQuibt  Title  — since  Code  otherwiso,  0  West  C.  Rep. 
ISO  ;  generally,  56  CaL  2^^ ;  53  Cal.  8, 16d  ;  5J  Cai.  4o6  (to  ditch).  Pur- 
ties  and  evidence,  see  U  :i'W,  381,  384 ;  59  Cal.  612.  Relief  for  plalntlif 
and  defendant,  6  West  C.  Rep.  laO.  Action  in  nature  of,  as  to  mining 
claim,  5J  Cal.  C14.  Sufficient  complaint  to,  2  West  C.  Rep.  83L  J  udg- 
ment  may  provide  for  restitution  of  premises,  5  West  C.  Rep.  -iU. 
Kasemeiit  by  ditch  over  another's  laud  as  defense,  5  West  C.  Rep. 
15L 

i  740. 

Tkrmination  of  Right— 63  Cal.  319. 

Damaoks— generally  in  ejectment,  63  CaL  43. 

Ejectment— nuxintoinadte  by  lessees  after  expiration  of  term,  63 
CaL  Sl'J ;  and  see  64  Cal.  hi.  By  c:)-UnaiU,  2  West  C.  Rep.  »03.  NuiutnU 
properly  denied,  63  Cal.  305.  Jitdguieut  does  not  ad'ect  those  dis- 
missed OS  parties  though  in  adverse  possession,  60  Cal.  613.  After- 
acquired  title  not  atfected  by  Judgment,  64  Cal.  364,  unless  set  up  by 
supplemental  pleadings,  12  Pac.  C'.  L.  J.  114.  Who  nuty  be  evicted 
under  Judgment  in,  84  Cal.  450.  Wife  of  defendant  may  be  evicted,  1 
Wc'St  C.  Hep.  475.    Lies  ttoainst  United  utates  oQicer  holding  for 

?;ovemment,  61  Cal.  221;  and  against  vendee  of  land,  failing  to  per- 
orm  agreement,  or  to  surrender,  64  Cal.  14,  18.  Effect  o/failwe  to 
fiml  upon  issue  of  damages,  etc.,  62  Cal.  160.  Euideitce  of  possession 
under  deeds,  63  CaL  379. 

I  741. 

Damaoesfor  Withholding  — rents  and  profits  not  recoverable 
by  plalntlif  for  time  of  acquiescence  in  possession  of  defendant,  3  West 
C.  Rep>  428> 
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i  744. 

C03CVEYANCB  DwoitiD  KoRTOAOB— efe«ri  (mportntly  abaolftt^  « 
construed,  61  Cal.  83S ;  proof,  61  Cal.  883 ;  M  Cal.  245 ;  test,  55  Cai.  352 : 
Judgrmeiit  ill  ejectment  on,  where  treated  us  mort{?a^e,  5  West  C 
Kep.  886.  Contmi-y  eorutnictian.  when,  see  5')  Cal.  486.  Deed  of  trust, 
no  foreclosure  of,  M  Cal.  298 ;  57  Cal.  480 ;  60  Cal.  360. 

I  748. 

Actions  Brspecttvo  Mintko  Ci.aims  —  Insafflclency  of  evidence 
to  support  findings,  68  Cal.  82. 

MiNiN'o  CrsTOMs,  RiTLKS,  ETC.  —55  Cal.  257  ;  60  Cal.  631.  RefiralA- 
tions  not  In  conflict  with  laws  of  this  State  or  of  the  United  States,  CO 
Cal.  631. 

§  752. 

Skctiox  Ixappucablb— to  mining  right,  1  West  C.  Bep.  835. 

Partition  of  Mkxican  Grant  —  04  Cal.  494, 520. 

Action  for  Partition  —  no  appeal  from  order  appointing  receiver 
in,  though  operating  as  an  injunction.  64  CaL  529.  Admissible  evi- 
dence in  rebuttal,  4  West  C.  Rep.  702. 

Tenants  in  Common— seeking  partition,  etc.,  58  Cal.  682 ;  3  West 
C.  Rep.  49L  Mortgage  on  owelty  of  partition,  after  attachment,  60 
Cal.  627. 

Parol  Partition— 56  Cal.  60. 

§  768. 
Complaint  in  Partition— 55  Cal.  00. 

g  758. 
Answer  in  Partition— 55  Cal.  60. 

i  760. 

Shares,  etc.,  of  Original  Co-tenants— and  of  all  the  parties, 
64  CaL  529. 

g  768. 

Alleged  in  the  Complaint  —  59  Cal.  262. 

Partition  Cannot  be  Made,  etc.  —  59  Cal.  262. 

Order  for  Partition  —rct^cto  of,  appeal,  59  Cal.  532  (order  modi- 
fying interlocutory  decree  not  appealable). 

I  766. 

Judgment  of  Partition  —  scope  of,  53  Cal.  36T;  66  Cal.  48n ;  bind* 
iiig  efiluct  of,  58  CaL  159 ;  appeal  from  parties  notified  on,  61  Cal.  463. 

g  802. 
Quo  Warranto— omit  from  note  all  after  first  line. 

i  803. 

Person— includes  assumed  municipal  corporation,  5  West  C.  Rep. 
124. 

Office— not  of  police  Justice  of  city  of  San  Jose,  2  West  C.  Rep. 

894. 

Remedy  for  Usurpation  of  Office— ccrftomW  improper,  54  Cal. 

S19. 

Franchise  —  tinirpcUfon  of,  proceedings  In  nature  of  qrut  wctmmto 
for ;  alleged  corporation  a  necessary  party  in,  64  Cal.  49. 


^TS  <|  AD3>mOXA£#  KbTEBi 

i    832. 

: SlTBI>.   7.     OONTRACTKD    TO    PSBVOBtf    AX    OBLIGATION,  BTC.— 6 

"^ATest  C.  »ep.  527,  fi28. 

g    838. 

X.KOAXJTY  OJT  Tax,  ktc,  iNVoiiVKD — 56  CaL  147. 

§    849. 

Service  ov  Summons— generally.    ConsUtbles,  sm  C&\.  491.    Affeof 
^^oenty-one  years,  eighteen  in  8an  Francisco,  see  etata.  1^75-76,  p.  asSw 
CJopy  of  oompiabUt  essential,  SSi  CaU  473.    Jieturned,  63  Cat.  464, 46£ 

§   851. 

XtiBisRAL  CoNSTBUCTiQN  OF  P1.RA DINGS  —  No  particnUtr  fomi 
xequisite.  56  CaL  525. 

g   858. 

CoMPrjkiNT  —  in  Justices*  Courts,  when  sufficient,  57  Cal.  5. 

8  871. 

Proof  of  6kbvice  ok  Summons  —sufficient  to  authorize  default, 
60  Cal.  493. 

g  900. 

l^o  LiKN— unless  abstract  filed  and  recorded,  58  Cal.  1. 

g  904. 
HxscuTB  THK  Wbit — constable's  deed,  see  56  CaL  534. 

i  925. 
Pkcuijab  and  Limited  JuRisDrcrioN— 63  Cal.  464. 

i  932. 

Pine,  Fobfeiture,  or  Penalty — no  Jurisdiction  where  action  not 
to  recover,  56  Cal.  14& 

I  933. 

Police  CotiRT  Proceedings—  no  transfer  to  former  District  Court, 
56  CaL  148. 

i  936. 

I7oT  Otherwise— 54  CaL  519  ;  see  61  CaL  191 

i  938. 

Any  Party  Aggrieved  — 4  West  C.  Bep.  526;  any  party,  59  Cal. 
90 ;  aggrieved,  56  CaL  lHo^  62a. 

§  939. 

Afpeaus  —  combining,  improper,  61  CaL  194, 195. 

SUBD.  1.  Final  Judgment  —  condemning  land,  when  not,  59  Cal. 
90;  consent  by,  63  Cal.  160;  default  by— appellate  supervision  — 
appeal  lies  from  default  Judgment  without  proper  proof  of  service, 
60  CaL  U ;  definition, 51  Cal.  595  ;  59  CaL  556 ;  63  Cal.  ISR  (order  for  Judg- 
ment is  not) ;  5  West  C.  Rep.  277  ;  irregular,  correction  or  modiflca- 
tlon  of,  see  63  CaL  310 ;  new  trial,  order  refusing,  and  Judgment, 
double  appeal,  63  CaL  384;  new  trial,  order  refusing  sustained,  and 
appeal  dismissed  where  upjilication  prematurely  made  before  nlhi{ 
of  referee's  report,  56  CaL 
from  Judgment, 


ed  where  application  prematurely  made  before  nlhig 
►ort,  56  CaL  487 ;  new  trial,  after  order  granting,  appeal 
1, 62  CaL  559 ;  order  substituting  party  is  not,  &4  CaL  211. 


ADDITIONAL  N0TE8.  673  f 

{  989  (Continued). 

WxTHiK  OKX  Year—M  CftL  688 ;  60  CaL  672 ;  same  for  ccrtiorarUC 

Cai.  252;  64  CaL  872,373. 

EiTTRT  OF  JtrDOMBNT  —  after,  54  Cal.  519 ;  55  Cal.  43  ;  56  Cal.  487 :  S 
West  C.  Rep.  81 ;  6  West  C.  Rep.  150 ;  but  not  after  order  correctlxig 
decree,  63  OaL  Sia   Ntane  pro  tunct  54  CaL  179  ;  3  West  C.  Xtep.  491. 

iKBtTFFiciKKCY  OF  EviDKXCK — time  for  appeal  from,  58  Oal.  S!S: 
61  CaL  331 

Bttbd.  3.  Gbantiko  or  RBSFDsrwo  New  Triai,,  Apz>kaz.  P'bojc 
Obdkr  —  denying  for  want  of  prosecution,  5  West  C.  Rep.  ISM. 

Ikjukctiok,  Afpxai<  From  Ordbr— 54  CaL  585. 

Chaitox  OF  VxaorK— denial  of,  sustained  on  appeal,  80  Cal.  40S, 

Bprciai.  Ordkr  After  Fikai.  Judgmekt— 54  Cal.  211  ;  57  OaL 
»26,  633 ;  62  CaL  646 ;  63  CaL  186 ;  7  Pac.  C.  £^  J.  155;  3  West  C.  Sep. 
624. 

Partitiok  —  Interlocutory  Judgment  In,  54  Cal.  590.  Order  laodify- 
tag  interlocutory  decree  not  appealable,  59  CaL  saHi. 

Non'^Appkaiabli:  Orders— rcfteirof  orUy  on  appeal  from.  Jxtdg- 
men^  demurrer  on,  54  CaL  616.  Not  reviewable,  contQuvpt^  %ee  i  1223,  n; 
default,  order  refusing  to  set  aside,  57  Cal.  503 ;  eminent  domain, 
order  denying  motion  to  set  aside  final  order  of  condemnation,  3 
West  C.  Rep.  62 ;  motion  for  new  trial  of  a  motion,  order  den^'-infir,  68 
CaL  496 ;  vacate  previous  appealable  order,  on  motion  to,  63  CaL 
498. 

Sixty  Days  — 49  Cal.  106 ;  58  CaL  578 ;  59  CaL  814  ;  61  OaL  834  ;  63  CaL 
347.    In  probate  matters,  i  1715. 

i  940. 

Words  cr  Brackets  —  at  end  of  text  should  be :   In  effect  July  1, 
1874. 

Notice  of  Appeal— reautfitex,  2  West  C.  Rep.  884  (not  properly 
signed).  To  whom  given,  55  Cal.  3i« ;  63  Cal.  317.  FiUnfi  and  servt/f/^t 
order  <mma<eri<U,  but  both  same  day  under  Code.  4R  CaL  650  ;  4S  Cal. 
567,  before  amendment  of  1874, 62  Cal.  616:  63  CaL  280,  though  other- 
wise before  Code,  10  Cal.  185 ;  42  Cal.  402 ;  but  before  Code,  prior  ser- 
vice improper,  10  Cal.  31 ;  24  Cal.  04, 229  :  26  CaL  262 ;  30  Cal.  527  ;  22 
Cal.  475 ;  33  Cal.  817 ;  34  CaL  618  ;  42  CaL  278.  Service,  on  attorney,  55 
Cal.  395  (of  record) ;  on  all  defendents,  including  those  not  moving 
for  new  trial,  6  West  C.  Rep.  79 ;  without  legal,  no  Jurisdiction,  and 
appeal  dismissed,  61  CaL  462.    Given  too  toon^  6  West  C.  Bep.  159. 

Undertakino on  Appeal— u?i</i/n  five  dayStBO  Cal.  281, and  not 
before  notice  of  appeal  given.  5  West  C.  Rf  p.  275 ;  but  compare  R2 
Cal.  516  ;  within  time  limited  for  appeal,  but  see  confra,  53  CxL  ?''\ 
Ineffectttal  appeal,  not  to  be  dismissed,  63  Cal.  384.  IVom  new  trial 
order,  under  this  section,  not  available  with  stay  bond  for  later  appeal 
from  Judgment,  63  CaL  884 ;  but  generally,  one  undertaking  for  both 
appeals,  64  Cal.  42. 

§  941. 

UNDETiTAiaN-o  OK  APPEAL—  lUtbUUy  OH,  54  Cal.  476  ;  67 Cal.  281,415. 
Stays  proceedingst  when,  54  Cal.  183  ;  64  CaL  473. 

Umtdertakinqs  OEN^ERALLY—lia6<2i2y,  bond  for  deed,  misnomer 
In,  64  Cal.  443 ;  criminal  case,  54  Cal.  406.  Syrettes,  liability  of,  demand 
to  fix,  2  West  C.  Rep.  882. 


ST3  S  ADDITIONAL  NOTES. 

i    942. 

Ck»T«TTTiTTioirAiiTY  OJT  SECTION' — nothing  In  point  questioning, 
67  CsH,  232. 

TJvrDJCB.TAxnxQ  TO  Stat  Execution— 54  Cal.  498. 

JiTiMSicxiBrr  AFEiBifED  —judgment  or  any  part  thereof,  56  CaL  157, 

On"  Motion  op  the  Respondent  —notice.  Immaterial  error  In 
Sivin^,  56  Gal.  157 ;  unnecessary  or  presumed,  60  Cal.  617 

JLGkA.TNST  THE  SuEETiES  — but  uot  agalust  One  of  the  sureties  only, 
63  CaL  282. 

§  945. 

XTsB  ANo  Occupation  of  the  Property  —  recovery  although 
premises  conveyed  to  another,  5  West  C  Rep,  582. 

M.ORTOAOED  Premises  — undertaking  for  payment  uf  deficiency 
t>y  one  in  possession  of  the  premises,  64  Cal.  m). 

I  946. 

Appsai,  is  Perfected— court  may  vacate  approval  of  undertak- 
ins,  5  West  C.  Rep.  ssri 

Stay  OF  Proceedings— 62  Cal.  543.  Where  another  action  pend- 
ing, 57  Cal.  247, 427.  Appeal  from  judgment  does  not  stop  new  trial 
proceeding,  60  Cal.  10.  Appeal  from  order  revoking  probate  does 
not  prevent  appointment  of  special  administrator,  3  West  C.  Rep. 
157. 

Proceeding  on  any  Other  Matter,  etc.  —62  Cal.  544 ;  8  Pac.  C. 
Ij.  J.  1004.  Not  to  make  an  order  for  alimony  which  therefore  is  not 
vrlthin  Jurisdiction  of  Supreme  Court,  60  CaL  626. 

§  948. 

Justification  of  Sureties  —  effect  of  failure,  54  Cal.  311,  493. 
■   Before  court,  to  cure  objection,  61  Cal.  337. 

i  949. 

Stay  of  Proceeding— 54  Cal.  183.  Iniunotion  not  suspended.  7 
Cal.  132 ;  63  Cal.  44 :  and  see  64  Cal.  42a  ^300  bond  on  appeal  stays  the 
execution  of  a  judgment  foreclosing  a  mortgage  of  personal  prop- 
erty, 64  Cal.  232. 

Change  of  Place  op  Trial  —  see  5  West  C.  Rep.  753. 

I  950. 

Papers  on  Appeal  From  Judgment  —  54  Cal.  211.  Nonsuit  when 
not  reviewed,  60  Cal.  239.  Statement  or  bill  of  exceptions  should  not 
consist  of  reporter's  notes  written  out  in  long  hand,  49  Cal.  584 ;  60 
CaL  fi02 ;  62  CaL  290. 

Transcript- filed  too  late, despite  leave  given  afterwards,  60  Cal. 
002.   One  for  several  distinct  appeals,  61  CaL  195. 

;  951. 

Record  on  Appeal  From  Orders  —  56  Cal.  173 ;  57  Cal.  634 ;  61  Cal. 
195. 

Copt  of  Judgment  —  appeal  from,  6  West  O.  Rep.  272. 

Papers  Used  on  the  Hearing  — In  the  court  below,  clerks 
erroneous  certificate  not  conclusive,  58  Cal.  617 ;  and  his  certificate 
disregrarded  when  beyond  his  functions,  60  Cal.  228.  If  not  Identified 
as  such,  appeal  must  be  affirmed,  63  CaL  232 ;  4  West  C.  Bep.  22L 


ADOinOKAL  NOTES,  €7B[ 

1  958. 

Ordkr  as  to  Nkw  Trxai.— record  on  appeal  from,  6#  Oal.  512; 
Cal.  418, 47SL 

{  953. 

CKaxincATK — M  CaL  275 ;  undertaking  filed,  57  CaL  140L 

;  954. 

Rbqitibttk  Papkrs  not  Fi'-TixiSHKT)  —  (^ffjwnfMfrf /or,  54  Cat.  238, 
6Z1  (and  see  57  Cai.  13S ;  6i  Cal.  3Ji)) ;  6J  Cal.  254  ;  but  held  better  prac- 
tice to  refuse  to  hear  appeal  as  not  pending,  63  Cal.  3S4. 

}  955. 

EjnerscT  oj*  Dibmibsal— &4  Col.  521. 

2  956. 

Bjcvikw  ox  AppKAii— 51  CaL  542, 616;  55  CaL  197. 
iNTTCRMKniATK  Obpkrs  —  uon-appealable,  63  CaL  479. 
Appsaiabia  OaDXB  —  not  reviewed,  66  CaL  lOi 

1  957. 

MODIFXXD— 55  Cal.  49 ;  63  C*aL  49Sw 

RxsTiTUTioN  —  return  of  costs  received,  64  CaL  57, 69. 

Appsal  for  DklayI— Instance,  59  CaL  21 ;  damages  as  penalty^  ^ 
CaL  637  ;  such  damages  only-  where  delay  shown,  56  Cal.  463  ;  62  CSal. 
181 ;  percentage  awarded,  M  C*aL  589 ;  60  Cal.  411 ;  G2  CaL  617. 

2  959. 

RiafrPTiTUR— recall!'>sr,  57  CaL  147;  59  CaL  285;  withdrawal  <Ie- 
nied  for  laches.  58  CaL  353 ;  premature,  1  West  C.  Rep.  770. 

2  959. 

Heai>-notk— on  page  334:  substitute  " superior  "  for  "county '• 
courts. 

I  963. 

SXCTIOKS  963-D66~in  effect  March  26, 1880. 

Srnn.  2.    ApPKAiiFnoM  OiDEna— not  order  denying  motion  for 
default,  62  Cal.  614  (removal  of  guardian). 

Spbciai,  Order  Made  After  FiKAii  Judgment— Schaefer  v. 
French  Sav.  A  L.  Soc.  Feb.  23, 1881 ;  4  West  C.  Rep.  38aw 

Iktkbix)cutort  Judgment  in  PABTrrroN  Suit— 56  Cal.  10. 

SuBD.  8.  Appeaxs  From  Probate  Decisions— setting  apart 
homestead,  54  CaL  223 ;  settling  account,  63  Cal.  473 ;  order  directing 
or  refusing  to  direct  conveyance  of  real  estate  in  specific  perform- 
ance of  decedent's  contract  ({  1595,  et  »eq.) ;  61  CaL  161.  Non-appeal- 
able  orders,  55  Cal.  210;  56  CaL  208,  403;  60  CaL  233,  412;  62  Cul.  61=^ 
Order  of  distribution  not  appealable  by  executor  as  such,  3  West  C. 
Rep.  4» ;  4  West  C.  Rep.  526. 

i  965. 
OfficiaIi  !Bond  of  Executor,  etc.— 61  CaL  16* 

I  974. 

Section  est  Effect- March  26, 1880. 

Before  Section  Ekactiiu)  —  Superior  Court  had  Jurisdiction  of 
such  appeals,  00  Cal.  305. 


-^73  Tl  AI>l)rnOI*AL  l^OTEi. 

§   974  (Continued). 

A-E»"PKAi:«  From  Jt7I>ghx:kt  —  consent  Judgment  not  appealable,  8 
^'^'^est  C.  Rep.  622. 

A.X  ANY  TiMBS  Within  Thirty  Days,  etc.  —  order  or  time  of  fil- 
ing notice  witbln  such  period  immaterial,  58  Cal.  177. 

IS"oTiCE  OF  Appeal-- service  on  adverse  party  necessary  to  give 
Jurisdiction,  60  Cal.  303;  order  or  time  of  serving  or  filing  within  the 
-tliirty  days  immaterial,  58  Cal.  177. 

§   976. 

Section  ix  Effect— March  28, 1880. 

Statement  on  Appeal— not  necessary  where  Judgment  against 
plaintiff  on  setting  aside  service  of  summons,  59  Cal.  474. 

g  976. 

Tried  Anew— amendment  of  pleadings  permlsslblei  3  West  C* 
Hep.  490. 

?  ST"?. 

Certified  Copy  of  Docket— may  dispense  with  statement,  59 
Cal.  474. 

§  978. 

TTndertakino  on  Appeal— sufficiency  is  Jurisdictional,  and  er- 
roneous dismissal  for  insufficiency  must  be  annulled  by  cfrtiorori 
before  mandamus  lies  to  compel  hearing,  5  West  C.  Rep.  128.  Sub- 
stitution of  new  for  insufficient  bond,  61  Cal.  337. 

Time  poii  Filino— any  time  within  thirty  days  prescribed  by 
}  974,  58  Cal.  177. 

Amount  —  appeal  not  Ineflfectual  if  sum  more  or  loss  than  that 
prescribed,  53  Cal.  619.  Or  if  a  stay  of  proceedings  be  claimed — "  or '» 
means  "  and  " — 56  CaL  83 ;  3  West  C.  Kep.  194. 

.  8X7BBTIES— excepting  to,  61  Cal.  337. 
i  980. 

All  Orders  Affectino  the  Judgment —appealable  from,  may 
be  reviewed ;  but  in  equitable  action  for  relief  from  the  Judgment, 
appellate  court  will  presume  that  order  denying  motion  to  set  aside 
execution  sale  of  land  was  properly  made,  1  West  C.  Bep.  853. 

New  Trial— 59  Cal.  474, 662  ;  63  Cal.  435 ;  8  Pac.  C.  L.  J.  676. 

Conduct  of  Trial— amendment  to  pleadings,  62  Cal.  203 ;  3  West 
C.  Rep.  490 

FAiLxniB  TO  Prosecute  on  Appeal— not  reviewable  on  cer- 
tiorari, 6  West  C.  Rep.  285. 

i  997. 

Judgment  for  the  Sum  —  but  offer  must  specify  in  what  sum 
Judgment  will  be  allowed  for  State,  and  in  what  sum  for  county 
taxes,  and  compromise  for  gross  sum  unauthorized,  61  Cal.  253, 258. 

;  1003. 

Okdkr— nunc  pro  tunc,  transferring  cause,  does  not  give  Jurisdic- 
tion to  local  court  of  appeals,  60  Cal.  301.  No  prohibition  of  interloc- 
utory decree  or  decretal  order  in  equity,  63  CaJ.  508. 

Motion— leave  to  renew  may  be  given  after  denial  and  at  cham- 
bers, 63  Cal.  442. 


I  1006. 

Motion,  Notxcv  or -•  order  made  without  notlse,  S4  dal. 
Necessary  for  striking  out  ansrrer  as  sham  and  Irrelerant. 
bymail^flOiaL 

I>iSTANCX — omit  citation  of,  2S  GWU  1X2 ;  see  { 1018  n. 

i   1010. 

Notices  Mitst  bb  xk  WKiTiKo-^but  this  requirement  xztsLy  he 
waived,  5dCaL»dw 

i   1011. 

VioiiATTOTT  oy  HKQtTTRKMKMTS  OF  SECTION —ill  scrvIce  of  •nsicer 
does  not  justify  striking  It  out,  8»  Cal.  188i 

I  1012. 

Person  Makiko  the  Sebttce— attorney  must  mail  at  place  of 
his  residence  or  office.  85  Col.  ia4 ;  61  CaL  465 ;  63  CaL  12L 

Rbbtdk  or  Have  Their  Owices — la  dlSferent  places,  else  servloe 
by  mail  Improper,  61  CaL  60S. 

BEorxAB  Communication  by  Maii/— ao  Cal.  134. 

i  1013. 

Compare— 21006. 

Distance— 23  CaL  152. 

Proof  of  Service  by  Vail— S5  OaL  184  ;  61  CaL  4G1 ;  63  CaL  6  ;  63 

CaL  12L 

Adverse  Party- 2  West  C.  Bep.  928. 
i  1014. 

Affearance— answer  as,  M  CaL  62:);  to  quash  scraunoos,  ete.^  S9 
CaL  4731 

Appearance  by  Attorney— sufflcleut  where  one  of  defendants 
not  served  with  summons,  56  CaL  1. 

i  1015. 

Attorney— disbarred  when,  omit  citation  of  People  v.  Pearson, 
6  Pac  C.  L.  J.  637. 

Papers  to  Bring  Him  into  Contempt —63  CaL  690L 
I  1016. 

Any  Papeb  to  Bring  a  Party  into  Contempt— «S  CaL  680t  i 

But  otherwise  where  officers  of  corporation  conceal  themselves  to 
avoid  service,  2  West  C.  Bep.  738. 

i  1021. 

Compensation  of  Attorneys— action  for  services,  61  Cal.  237: 
60  CaL  311 ;  evidence  of  other  attorneys  not  conclosfve  on  coart«63 
CaL  281 :  euardlan  od  litem,  for,  63  Cal.  86  (compensation  fixed  or 
court) ;  injunction  bond,  as  damagres  on,  63  CaL  o3 ;  Ubel,  In,  55  CaL 
554  ;  lien  for,  limited,  see  60  CaL  241 ;  partners,  as,  63  CaL  61  (payment 
to  one  member  of  firm  sufficient). 

SETTI.EMENT  OF  Case— behind  back  of  attorney,  not  fovored  and 
must  be  promptly  pleaded,  8  Pac.  C.  L.  J.  781 ;  see  case  in  buik,  60 
CaL  248. 

Costs  and  Disbubsemknts— libel  and  slander,  65  CaL  054. 


8  w  ADDinoNAii  vones. 

i   1028. 

Ufoxr  A  JnimiaBNT  nr  Hn  Fayob— and  not  otherwise,  3  West  C. 
619. 

8vTSi>.  S.  Mosner  ob  D aKaoks — dama«res,  84  CaL  287,  at  p.  290  (not 
jointly  afipainststOGkholdera  of  corporation  nnless  Jndgment  for  |800 
^MT  over). 

-  Bttbi).  S.   TrruB  ob  PossxasiOK  or  Bbai.  EsTArrs— mo  1  West  C. 
:Elep.  861. 

i  1024. 

Costs  to  DKnurDANT^-ln  action  to  restrain  trespass  on  land  and 
Assertion  of  title  thereto,  1  West  C.  Bep.  861. 

{   1025. 

HacovERS  I«BBS  TKAV  ISM-- 55  CaL  554  ;  dl  CaL  2S0  ;  a  Cal.  808. 

i  1038. 

"WiTSiN  Firm  DATs^see  69  CaL  laOi 

AVTVB  NoTicB  Of  Dkcisiok— bnt  such  notice  by  winning  party 
suspenses  with  oonnter-notice,  67  CaL  23L 

DsdsioM'  or  TKX  Ck>nBT— means  the  findings  signed  and  filed,  68 
CaL  53. 

Ztemb  Ikci.ux>xi>— 60  CaL  660. 

RsTAXATiov  or  CkXBTS— correcting  error  by  appeal,  60  CaL  620l 
(Insufficient  record  for  determination). 

i  1084. 

CoeTSOxAPFBAL— 54CaL606;  60  CaL  680. 

i  1086. 

Insiebttno  Costs  jv  Biamk— formerly  nnaathorized,  65  CaL 
620. 

2  1038. 

Btatx  Cahwot  bb  Bt7BD — except  by  statute,  66  Cal.  40L 

i  1064. 

BiULS  OF  ExcBFTXOKS — 2  West  C  Bep.  882. 

Bebvicb  of  NoTiCKS—but  not  filing,6  West  C.  Bep.  184 ;  presump- 
tion tbat  time  extended,  64  Cal.  462. 

BxTBNSiOK  OF  TiMB'but  uo  revival  after  expiration,  57  CaL 
829. 

Thibtt  Days— 61  CaL  406, 

I  1066 
CouBT— or  Judge  in  Tacatlon  before  amendment  of  1880. 

S  1068. 

CiTYAKD  OotTKTT— phrase  added  by  amendment  of  1880,  see  60 
Cal.  846 ;  of  Ban  Francisco,  attachment  bond  of,  not  binding  on  sure- 
ties, 60  CaL  846. 

I  1067. 

Rkvxxw  of  JuDeKBNT^^genexally  barred  by  lapse  of  year,  42  Cal* 
2G6;64CaL372,87aL 


I  1068. 

' '  CERTionABi — oltJect  to  annul  and  not  to  restrain,  54  CaL  319. 
proper  or  othertoUCt  not  to  review  satisfied  Jadgment,  3  West  <X 


EAgKciBiKCi  JuDicTAi.  FuiTCTioKS  ~  applies  to  municipal 
M  Cal.  319, 875 ;  not  by  order  vacating  order  for  additional  i-eclAmar 
tlon  aaaeasment,  69  CaL  TOO.  8uch  ibnctions  not  exercised,  SB  CaL 
61a. 

ExcESOED  THS  JuRSBBiCTioK  ^  fio  tntorferenee  otheruHsc,  S€  CaL 
603  ;  58  CaL  361 ;  60  Cal.  227 ;  3  West  C.  Rep.  490.  JSxtent.  of  review,  S 
'West  C.  Bep.  286i.  Certiorari  notproper,  66  C^  615 ;  57  CaL  14S  ;  58  CaL 
961 ;  SO  CaL  275  ;  60  CaL  678  ;  63  Cal.  88 ;  68  CaL  86.  Certiorari  ffroper, 
64  Cal.  285, 315.  Sxeeti  of  JttriS(l1ction^e7i\atlng, 56  CaL  615 :  not,  exist- 
ing, 5!)  Cal.  180 ;  61  Cal.  119 ;  3  West  C.  Kep.  30 ;  not  made  to  appear,  60 
Cal.  577 ;  not  on  dlsmlBsal  of  appeal,  4  West  C  Bep.  289. 

No  Apfkal— requisite  for  eertiorarit  64  CaL  603 ;  62  CaL  545. 

Ix  THS  JUDOMKXT  OF  TH£  Cou&T — discretion  in  qnashins,54  OaL 
^819. 

Pukix,  Spkkdt.  AND  Adbquatx  Bkmkdy— 54  CaL  SI9 ;  8  West  C 
.Rep.  28J :  5  West  C.  Rep.  226. 

i   1069. 

APFiJCATiox--onflU7(datrtt,  and  judgment  could  not  be  held  erro- 
neous in  absence  of,  Qarretson  v.  Supervisors,  Jan.  9. 1882 ;  i>oint  not 
•made  in  bank,  61  Cal.  55.    J>Blay  in,  4  West  C.  Rep.  510. 

IssuAXCE — denied  wlien  might  liave  been  made  to  Superior  Court, 
62  CaL  179. 

i   1070. 

BxBECTED  TO  Ikfi»iob  Tbibuxai.,  ETC. — 54  CaL  819 ;  61  CaL  626. 
Return  of  Wbxt  ^  61  CaL  626. 

i  1071. 

Pabty  to  Whom  Directed —54  CaL  319. 

Return — does  not  Include  rules  for  notice  of  equalization  of  assess- 
ment,  61  CaL  65 ;  62  Cal.  loa 

g  1074. 

Extent  of  Review — 87  CaL  148. 

Regularly  Pursued  its  AuTHORiTY--interpretatlonof,640BL 
.285. 

No  Rbheabtng— after  Judgment,  4  West  C.  Rep.  299. 
i  1076. 

May  Give  Judgment— affirming  proceedings  below,  55  CaL  W, 
but  cannot  order  board  to  award  a  contract  anew,  66  CaL  614. 

Dismissal  of  Writ —61  Cal.  625. 

'    Appeal — lies  from  order  denying  writ,  5  West  C.  Rep.  292. 

i  1077. 

Section  Cited  —61  CaL  65, 

i  1085. 

Issued  by  any  Court— Supreme  Courtis  original  Jurisdiction. 
64  CaL  853 ;  62  CaL  4L  • 


I    1085  (Continned). 

l?SR]POBicAKCii  ov  AZT  AcT  '-  enjoinod  by  law,  6  West  O.  Bep.  249  ; : 
€i  see  next  note. 


TKrrPY  'R-BBXTLnNa  Fbou  ak  Offick,  btc.  —57  Cal.  76,  427. 635 ;» • 
oca.  275  ;  82  Cal.  641 ;  63  Cal.  117,  251 ;  1  West  C.  Rep.  858  ^  6  West 
O.  Kep.  249,  825.  841.  Not  if  duty  purely  ministerial,  63  Cal.  251.. 
HCandam us  should  be  granted  to  compel  Justice  of  Peace  to  issue  eze- 
catlon  "Where  no  sufficient  stay  bond  on  appeal,  1  West  C.  Rep.  858  ; 
or  to  irrant  preliminary  examination  to  accused  person,  6  West  C. 
Xtepw  249. 

Mi^i7i>AMi7S,  ScoPB  AifTD  TimrcTiovrov-^  demand  before  application, 
56  Cc^  434.    IHseretUmf  not  controlled,  67  Cal.  427.     When  proper,  54 
Cul.  2^9^     When  not  proper.  Judge,  a«:ainst,  57  Cal.  628 ;  Barthold  v.  Sul- 
livan,^ May  24. 1881 ;  sberlfr,  against,  64  Cal.  1 ;  validity  of  statute  creat- , 
tng  municipal  court  of  appeals,  not  to  try,  63  CaL  682. 

g   1086. 

PijkiN,  Spekdt,  anb  AniDQUATXi  REMEDY --prcv«n/*  issuance,  &i. 
CaL  616,  where  appeal,  67  CaL  634.  Issttance  proper ^  where  lacMnot 
-w^here  no  appeal,  67  Cal.  427 ;  or  appeal  inadequate  remedy,  see  57 
Cal.  634 ;  to  compel  Justice  of  Peace  to  issue  execution  where  no  suffi- 
cient stay  bond  on  appeal,  1  West  C.  Ren  858.  Issuance  not  proper  for 
substitution  of  adndnlstrator  where  nonsuit  after  death  of  plamtifT,  2 
'West  C.  Rep.  376. 

I  1087. 

Ar.TERNATivE  Wbit — dismissed  where  resolution  on  which  base^ 
ts  repealed,  5  West  a  Rep.  280. 

I  1088. 

Wbit  Caknot  bk  Obanted  by  Bbfaiti.t — 62  CaL  506. 

i  1095. 

-JuDOMENT  IN  Mandakub^ appeal  from,  see  {  1110  n.    Against 
supervisors  on  a  Judgment  recovered  against  the  county,  3  West  C.  , 
Bep.  478. 

§  1102. 

Pebson — includes  Judge,  5flf  CaL  824. 

Abbest  Pboceedixos— as  new  trial  above  on  appeal  from  Jus- 
tice's default  Judgment,  69  CaL  662.  Of  Judge  refusiog  to  allow  re- 
moval of  cause  to  federal  court,  65  CaL  485 ;  but  see  62  Cal.  618  ;  63 
CaL  607. 

Judicial  Fuxctions— exercise  of,  alone  subject  to,  58  Cal.  Ill ;  53 
Cal.  28» ;  M  Cal.  404 ;  63  CaL  245.  Against  courts,  issuance  of  writ,  55 
CaL  485, 504 

Whether  SxiEBcisiBro  Pukctions  Judicial  or  MrwrsTEBiAL 
—clause  Inserted  by  amendment  1881,  held  inoperative,  n7  Cal.  653 
(and  see  57  Cal.  269)  ;  62  CaL  407 ;  4  West  C.  Bep.  6^ 

Im  Excess  of  the  JuBiBDicTio2r— 54  CaL  87,  315;  55  Cal.  199;  56 
CaL  231 ;  68  Col.  179.  Not  In  excess  of  Jurisdiction,  58  Cal.  520 ;  59  CaL 
319 ;  62  Cal.  543 ;  63  Cal.  4fl0.  Proceeding  in  case  is  not,  where  steps 
taken  for  removal  of  cause  to  federal  court,  63  CaL  607.  Action  to 
procure  removal  of  trustees  is  not,  though  land  situated  in  another 
county,  64  CaL  845.  Writ  issues  only  after  attention  of  lower  court 
called  to  such  excess,  69  Cal.  475.  Trial  before  service  of  complaint 
bi  Intervention  is  not  in  such  excess,  61  Cal.  656. 


ADDITIONAL  HOSBS.  001 

{  1108  (Oontinned). 

PitORTB7Tio?7  NOT  AVATXABX.B— to  preveht  Acts  otAds  J^a^  or  A I 
facto  ministerial  officer.  M  Cal.  404  ;  67  Gal.  269 :  nor  to  prev-^nt  jodh 
cliU  acts  already  done,  63  Cal.  179  (action  and  recogrnttion  of  pAitj 
claiming  to  be  coanty  sheriff  and  tax  collector)  ;  nor  to  festrsis 
payment  of  counsel  fees  in  divorce  case  dismissed  by  eonaent,  f 
West  C.  Bep.  57 ;  nor  to  prevent  the  usurpation  of  an  office,  63  O^l.  301 

2  1108. 

Pkb80N->68  CaL  824. 

Not  a  Plaik,  Bpxxjdy,  akd  Adbquats  Bkhjedit — 58  CaL  X2i  ;  A 

-GaL682. 

Pkkbok  BICNKFXCIAX.LY  Intbbi»tkd — ou  application  of,  but  not 
ito  stay  action  ou  party's  own  appeal,  60  Cal.  428. 

1  1110. 

Appeai<  Ltes  to  Bupbbmb  Coubt— from  jndirment  on  applicatfooi 
for  mandamus  as  well  under  the  present  as  under  late  Constitu- 
tion (see  Winter  ».  Fitspatrick,  35  CaL  273,  overruling  People  v.  Car- 
men, 18  Cal.  9S^\  and  tSOO  bond  under  \  941,  Code  Civ.  Proc,  stays 
■execution  thereon,  64  Cal.  474. 

p.  884. 

Hkad-Notk  to  Sbction  1124  •>  should  end  with  **  repealed  **  fia 
brackets. 

g  1111. 

SuBo.  3.    Offbksk  Ukdbb  Pbkaz.  Cobb— not  made  out,  64SCal" 
ML 

Subd.  4.    iLLBGAii  Votks —68  Cal.  198. 

?  1112. 

Matx:oxdt7ct  of  Jitdgbs — irr^rulartties,  etc.,  must  alter  result,  58 
Cal.  209. 

i  1115. 
Within  Foety  Days— 68  Cal.  198, 207. 

2  1116. 

By  Whom  Givbn— 58  CaL  21L 

I  1122. 

After  Heabing  Pbooks,  ktc— burden  on  contestant,  1  West  C 
Bep.  862.    Evidence  admissible,  58  Cal.  198. 

§  1125. 

Costs —  where  tie  vote,  respondent  not  entitled  to  his  costs,  3 
West  C.  Rep.  48. 

I   1159. 

Forcible  Entry  and  Dbtainkb— »cop«  of  sttUvie  Is  exclusive 
remedy,  so  that  trespass  not  maintainable  against  owner  by  wrong- 
ful possessor,  64  Cal.  6. 

Forcible  Entry— plain  ttfTs  possession  need  not  be  personal,  68 
Cal.  19.  Complaint  sufficient  within  subd.  2  of  section,  62  Cal.  67. 
Damages,  66  Cal.  181. 

Subd.  2.    Cohpi<aint — sufficient  within  subdivision,  62  Cal.  67. 


i 


674^a  jaafnuonAs*  nona. 

;  1160. 

ELEMUNTB  OF  1X>BCIBLE  DETAINEB. 

8UBI>.  2.    TJNX.AWFUIXT  HZTTXBS — 65  CaL  1431 

I  1161. 

iniLAWFUIi  DETAINEB. 

SuBD.  1.  HoiJ>n7a  Ovkb  -> tenancy  at  will,  notice  terminating,  86 
Cal.  129  ;  when  not  such  tenancy,  5  west  C.  Bep.  578. 

BuBD.  2.  Ik  Psbson  ob  by  Svbtbkakt  — but  not  by  executor 
63  CaL  47. 

NoNPATXiEKT  ov  RB2TT — demand,  60  Cal.  874  (notice  referring  to 

£  receding  month  of  tenancy,  BUfficient) ;  subrtenant,  6  West  C.  Kep. 
A  ;  6  West  C.  Bep.  56. 

SUBD.  31     VlOLATEB  OOTKMAKTS  NOT  PSBFOfRHABIiK  —  prOVislon 

dispensing  with  notice  held  operative,  where  premises  sold  for  taxes, 
on  lessee's  breach  of  covenant  to  pay  them,  63  Cal.  68. 

BuBDS.  S,  4.  Bbbach  op  Other  Covbnaxts — rtfjfU  ofre-etitry  does 
not  dispense  with  three  days'  notice,  63  Cal.  52.  Notice  to  perform  cov 
enant,  when  unnecessary,  63  CaL  68. 

i  1164. 

Words  Itaucizkd — inserted  by  amendment  of  1885. 

i  1170. 

AXBvn&R—In*x<ffleUnt  dental,  objection  too  late,  51  CaL  176.  Ifo 
eowUer^lalnu,  63  Cal.  68. 

i  1172. 

Titljs  xot  Triable  —  60  Cal.  573. 
^PossKssiox,  BY  PijAisrarv^tntuffleient,  where  scrambling,  54  CaL 

Force,  Kvidekck  of — to  maintain  forcible  entry  and  detainer,  see 
60  CaL  575. 

Befsksk  ~  defendant's  showing,  56  CaL  403 ;  good  faith,  no  defense, 
60  CaL  574  ;  62  CaL  67. 

i  1174. 

Bkstitutiok  or  the  Premises —'dispossession  of  wife  proper 
under  writ  against  husband,  39  Cal.  287,  even  If  she  has  begun  suit  for 
divorce,  63  CaL  220. 

Damages  —  extent  of,  66  Cal  132.  Trebllnff,  when  not  proper,  57  Cal. 
19L 

I  1175. 

Verxvication  or  Pi.badikgs— by  agent  of  plaintiff  In  unlawful 
detainer,  sufficient  If  facts  within  his  knowledge,  60  CaL  375. 

I  1183. 

Before  Amexdmext  1885— and  under  amendment  of  1880  section 
Aid  not  at  beginning  contain  words  "contractors,  sub-contractors.'* 
or  "  machinists,  builders,  miners,  and  all  persons,"  or  "  either  hi  whole 
orlnpart,"or  rest  of  section  afterwards  In  tenth  line:  "value  of 
tnch  labor  done  and  materials  fnrnlshed";  but  contained  words 
''mining  claim"  before  "building"  in  sixth  line  of  present  sec- 
tion. 


{  1188  (Continued). 

Bentbxcb  at  End  of  Forkkr  Sbctiok— before  ainen<lzB.ent 

read:  "This  lien  shall  not  be  affected  by  the  fact  that  no  moneF 
due,  or  to  become  dne,  on  any  contract  made  by  the  owner  -wrftli 
other  party,"  see  II  Pac.  C.  lu  J.  589.    ProvUion  held  invalifl 


log  to  enlarge  and  extend  the  provisions  of  the  ConstltutioOy  11  B 
Cli.  J.  688 ;  and  see  64  CaL  ?83 ;  8  WestC.  Bep.  197  ;  6  AVest  O.  Xtep. 

MiNiwo  Claim  —  term  discussed,  4  West  C.  Rep.  616L    Inela<les  i 

shaft,  or  gallery  in  mine,  6  West  C.  Rep.  127. 

Mechakic*s  Liiar  Law— constitutional  proyleilon  for,fil  Oal. 
853. 

COKPLAiyT— on  mechanics* lien:  BufBdency of , 59  Cal.  1  ;  <lOGsL 
440 ;  62  Cal.  154 ;  63  Cal.  ?i ;  sustained  by  the  evidence,  61  Qal.  S4S  ;  d 
CaL  428. 

FuBNiSHiNo  Matjcual  TO  BB  UsBD—in  confltnictlon,  eta»  S8  CaJL. 
807. 
Buildings— or  structures,  S&  CaL  168. 

AoBNTOF  OWNKB  — constructive,  before  amendment  V^9€  GbL 
818. 

2  1184. 

Prbsknt  Wording  op  Section— Introdnced  by  amendment  of 
1865.    Section  previously  provided  (as  is  now  done  by  1 1181)  for  Ifens 
for  grading,  filling,  and  improving  lots  in  incorporated  cities  and 
towns,  and  streets  in  front  of  or  adjoining  such  lots,  as  present  bead- 
note  indicates. 

i  1185. 

Land  Upon  Which  any  Bufldino,  ktc.  —  is  constructed ;  provis- 
ion cited,  56  CaL  87. 
Btbuctdbbs— coven  mining  pit,  5  West  C.  Rep.  127. 
Convbnient  Spacx  —determined  by  the  court,  54  CaL  626. 
i  1186. 

BuBSBQiHENT  ENCUMBRANCE — priority  of  lieus  for  materials  com- 
menced to  be  furnished,  before  mortgages  executed,  61  CaL  348, 354, 

Commencement  of  Work,  etc. —61  CaL  848, 8&<. 

Prior  Encumbrance— unrecorded  and  without  notice,  4  West  CL 
Rep.  620 ;  67  CaL  48.    Findings  must  show  want  of  notice,  67  CaL  4& 

i   1187. 

Strict  Construction —54  Cal.  218, 643. 

Within  Sixty  Days  —  55  Cal.  155. 

Every  Person  Save  the  Originax  Contractors— 66  CaL  SS9. 

After  the  Completion  of  any  Buiudinq— 63  CaL  428.  Non- 
completion  appearing  in  complaint,  makes  it  fatally  defective,  flO 
CaL  410. 

FujNG  Claim  fob  Record — In  time,  61  Cal.  348. 

Contents  of  Cuau—name  o/  oumerj  etc,  54  CaL  218.  Reputed 
owner,  3  West  C.  Rep.  151.  Ncane  of  employer,  etc,  69  CkL  L 
Owner's  agent,  63  Cal.  428.  Terms  of  contract,  etc^  54  CaL  218 ;  58  CaL 
1 ;  61  CaL  &%.  Time  given,  63  CaL  104.  S%fflieteney  of,  61  CaL  8(0,  SU ; 
63  Cal.  428. 

Verification  of  Claim —3  West  C.  Rep.  151, 


074  c  ADonaonAX,  koibl 

§  1188. 

Two  OK  MoBK  BuixjDraras— separate  and  distinct,  55  CaL  28& 

§  1190. 

KiNSTY  Days— insolvency  ci  owner  no  excuse  for  delay,  63  CaL 
122.  ^ 

CoacpiJLiKT— sofDdent  averments  of.  59  Cal.  1 ;  fatally  defective, 
60  CaL  440 ;  82  Cal.  154 ;  sustained  by  evidence,  61  CaL  848 ;  62  CaL  429; 
ambi^ruous  and  oncertain,  63  CaL  72. 

JSviDSNCK— 59  CaL  I ;  61  CaL  MS ;  63  CaL  429. 
FDrniKe— 59  CaL  L 

2   1191. 

Bkforb  AMKKDicEzrr  1885— section  provided  for  period  of  service 
of  suntimons  by  pablication,  to  which  present  note  refers. 

SscTioK  vow  CoBRSSFONDS— with  former  f  1184,  which  did  not, 
however,  contain  the  words  "  or  sidewalk." 

1192. 

Buiu>iKo  OS  Othkb  Imfrovsicbnt— 55  CaL  163 ;  4  West  C  Bep. 
eZL 

OwxTKa  OB  Pkbsom— having  or  claiming  any  interest  therein,  4 
West  C.  Bep.  62L 

COMBTBUCnVlB  LStBTAXCK  OF  OWKXB  — 55  CaL  159. 

i  1198. 

Obigixal  Coktbact — before  amendment  of  1880  to  { 1183.  Balance 
due  on,  as  limit  of  liens,  54  CaL  333 ;  62  CaL  154. 

Cr>AS8E8  OF  JJONS— before  amendment  o/1885,  order  was,  (1)  all  per- 
sons other  than  the  original  contractors  and  subcontractors,  (2)  the 
subcontractors ;  ^)  the  original  contractors.  StLbcofntraetort  see  56 
CaL644. 

I  1196. 

A1CBNDM1C27T  OF  1885— to  sectlon  substituted  Superior  for  District 
Courts  (to  which  present  note  refers),  and  added  clause  beginning 
with  "  such  costs  and  attorneys'  fees." 

JoxN  IK  THB  Sams  Actiok— see  60  Cal.  440. 

I  1197. 

PkbsokaIi  AcnoK— Judgment  In,  does  not  merge  or  destroy  lien, 
61CaL849,356w 

Pabtiss  Auasm  Bouvn— by  foreclosure  of  lien,  56  Cal.  87. 

i  1198. 
£viDKXCK— 59  Cal.  L 

U  1200-1808. 
BxcTiONs  IKSSBTXD— by  amendments  of  1885. 

I  1206. 

BSCTIOX  CONSTITTTTIOKAL— 63  Cal.  88L 

Pbocsbdb  of  Sai<b— by  stipulation  as  well  as  on  execution,  63  CaL 
881. 

CliAXMS  MAY  BX  ASSIOMBB— 63Cal.  381. 


{  1906  (Ooniiiraed). 
BirraicixvoT  op  Noticic— 63  OrL  SSL 

LoooKRS*  TiiKK  Act — does  not  apply  to  contracts  made  befose  fif 
paasage,  «2  Cal.  4831 

Laborbrs  ok  THitKBHiKe  Machikjcb— act  to  secure  wa^'es  oC 
see  p.  672  &  of  this  book« 

2  1207. 

SscTiOK  IKBXBTXD — by  amendments  of  IBSSL 
I  1809. 

CoktsWpt— sufficiently  explained,  In  particnlar  case,  61  CSal.  117. 
Corporation  may  commit,  2  west  C.  Rep.  738.  Not  by  refus&l  of 
irrand  Jnror  to  state  how  he  voted  npon  the  flndlner  of  an  UmUcC^ 
ment,  61  CaL  S2S. 

8rT«>.  8.  Vioi^Ttoir  of  Duty — by  attorney  sendlngr  abusive  letter 
to  grand  Jury,  01  CaL  431. 

StTBD.  S.  DiBOBSBTEN-CK — of  lawfol  ludgment  or  order,  bat  not  oi 
void  order,  61  Cal.  43a,  435 ;  r4)  Cal.  418,  420 ;  by  executor,  55  CoL  193 ; 
payment  of  money,  Inability  an  excuse,  59  Cal.  418, 420  ;  evasive  <]i9- 
posltlon  of  property  pending  supplementary  proceedlnga,  W  Cal.  343  ; 
to  writ  of  habeoM  enrput^  64  CaL  341.  Notice  of  order  disobeyed,  59  OaL 
418, 520.  Contempt  prooeedlngs  not  appropriate  for  trial  of  issue  of 
tlUe,  59  CaL  406. 

i   1210. 

Must — Immediately  issue  alias  process,  62  CaL  479. 

i  1811. 

CoKTBMPT  Bkfokb  Coubt— uo  civil  liability  for  adjudicating 
party  guilty  of,  67  CaL  555. 

1  1218. 

Ordbr  to  Show  Causk— service  on  corporation  violating  injunc- 
tion, 5  West  C.  Rep.  170. 

Wabbaitt  or  Commiticbkt — prerequisites,  59  CaL  418, 420 ;  and  see 
00  CaL  5. 

i  1817. 

Examinb  Witxksskb— but  omission  must  appear  in  record,  60 

CaL  03. 

2  1818. 

Upon-  thb  Akswbr  and  Evidbncb  Takkx— and  omission  to 
examine  witnesses  must  appear  in  record,  60  Col.  93. 

PuNTSHMBNT— for  coutempt,  party  to  divorce  suit  cannot  be 
denied  right  to  take  testimony  abroad,  for  failure  to  pay  costs  aud 
counsel  fees  in  such  suit,  63  CaL  578. 

Ftntb  AN-n  IMPRISONMBNT--  alternative  of  imprisonment  properly 
Imposed  for  period  proportioned  to  unpaid  part  of  flne,  62  C.il.  534 ; 
64  Cal.  434.  If  Imprisonment  part  of  sentence  adjudged  invalid,  exe- 
cution may  Issue  for  flne  under  2 1214  Penal  Code,  64  CaL  155. 

i   1219. 

iMPBisomrESTF  UsTTii.  Pbbfobmancb  of  Act— but  part/  to  di- 
vorce suit  canunt  be  denied  right  to  take  testlmonv  abroad  for  fail- 
nre  to  pay  costs  and  counsel  fees  in  such  suit,  63  CaL  578. 


1^  ^  ju^fifnoKAb  Hoim.- 

2    X222. 

3'rrx»ciMx:xT  Fikal— no  appeal,  62  Cal.  479;  1  West  O.  Rep.  979 
^o^ox-riillng  47  CaL  109),  but  jurisOlotion  beld  reviewable  In  59  Cal.  406; 
12  OaI.479. 

§     1287. 

C:oSTOTiTUTiO£7Ai.  PBOTisiQKS-- pubUc  U8e«  mining  ditch  held  for, 
56  Cal.  583.  Ck>niipensatlon  for  consequential  damage,  6  West  C.  Bep. 
758,  767. 

g     1238. 

l^XTBuc  Uses  ~ but  not  merely  convenience,  64  Cal.  123.    Nor  for 
'Widening  ditch  for  private  use,  63  Cal.  73.    Water  for  town,  62  CaU 

'BBcnrxanr  DouAitr  Qhn'b&ajjuy-^  public  necessity,  but  not  merely 
convenience,  64  Cal.  123. 

Sxjsn.  3.  MuKiciPAi.  TJSB»— 1  West  C.  Bep.  83S;  8  West  C.  Rep. 
42.  JVcUer  toork*^  62  CaL  182.  Street  tn^prGV€9nenta,  61  CaL  438  (opea* 
Vsoe  street  In  Oakland^ 

817SD.  4.    Mining  Ditchbb — 66  Cal.  698 ;  68  Cal.  78. 

I    1289. 

Bttsd.  2.    Easkmbnt— of  corporation,  19  Cal.  679;  for  street  pur- 
poseB,  see  56  CaL  8, 10 ;  of  water,  62  CaL  182. 

S    1241. 

X^BiJcTJsB— and  not  merely  convenience  must  be  subserved,  64 
CaL  123.   Mining  ditch  must  be  for,  66  CaL  693 ;  63  Cal.  73. 

I    1248. 

PROCKBDINGS  MuST    BIS  BbOUGHT   IN  SUPKRIOB  COUBT,  ETC.— 

see  69  CaU  265, 320 ;  3  West  C.  Bep.  301, 357. 

i  1244. 

SuBD.  2.   Namks  ov  Ownkbs  and  Ci^aimants,  xtc  — 1  West  C 
%ep.  470. 

i  1248. 

Jury — trial  by,  69  CaL  266. 

Assessment  FOR  Bach  Source  of  Damage  Sefabatei^y  —  and 
payment  or  tender  thereof ;  condemnation  invalid  without,  64  CaL 

Stjbd.  1.   Value  of  the  Property — 56  Cal.  9. 
SUBD.  2.   Fences — where  county  road,  64  Cal.  111. 

BUBD.  5.     ASSESSINO  COICFENBATION  SEPARATELY  —  64  CaL  IIL 

i  1249. 

Bight  Deemed  to  Have  Accrued— at  date  of  summons,  etc., 
provision  constitutional,  61  Cal.  90. 

At  That  Date— not,  but  at  time  of  making  the  assessment,  1 
West  C.  Rep.  470. 

Compensation— Accrual  at  date  of  summons  not  unconstitu- 
tional, 61  CaL  90. 

Damaqbs— When  spedal,  69  CaL  290;  pdor  to  Buit,  SO  CaL  190;  fift 

CaL  28a 


I  1263. 

BacnoN  CrrsD— 64  CaL  USL 

SuHMTiKS— OP  bond  to  baild  fences  and  cattle  guards,  S  West  C 
Bep.49. 

1  1254. 

OoKFEXSATioN  Bkfork  P068KSSTOK— required  by  Cozistitatioo 
1879,  see  &i  Cal.  819. 

Writ  or  RjcviKW—doea  not  lie  for  prevention  or  restoration  of 
possefasslon,  3  West  C.  Bep.  289. 

2  1357. 

AinpiBAi<— from  proceedings  for  condemnation  of  land,  59  Cal.  90:. 
a  West  C.  Rep.  62 ;  order  denying  motion  to  set  aside  final  order  of 
condemnation,  not  appealable,  3  west  C.  Bep.  52. 

2  1269. 

-  NON'BXSiDKKT  AuKETO  *-  ilghts  generally,  57  CaL  323. 
i  1271. 

AxBNDMKKT  o:p  1881— added  all  of  section 'after  first  tbree  sen- 
tences, from :  "  In  any  Judgment  rendered,  etc." 

i  1275. 

"  SuPEBiOR  'Courts  " — read  "  county  courts  "  before  amendment 
of  1880. 

i  1276. 

Words  Itamcizbd— indicate  changes  In  pbraseologry  of  section, 
by  amendment  of  I880.  The  word  **  association  "  at  end  should  also 
b^  Italicised.  Prior  amendment  of  1880  Introduced  last  three  sen- 
tenises  of  section,  pertaining  to  corporotions. 

I  1278. 

"At  Such  Timbs"  waa  followed  by  "during  the  term"  before 
atnendment  of  1880. 

i  1279. 

"  SuPBRiOR  Court  **— read  **  county  court "  before  amendment  of 
1^80,  and  under  amendm.ent  of  1874,  which  Introduced  section. 

i  1281. 

SuBMTSBiOK  TO  Abbitratiox— privately,  as  condition  precedent, 
66  CaL  31:2. 

i  1283.  ,         . 

"SfomsoT  THS  SuBMissToitr— must, be  made  or  submission  Invalid, 
8  West  C.  Hep.  674. 

BsGiSTER  OF  AcTioxs— entry  and  authority,  see  3  West  C.  Bep. 
574. 

i   1286. 

AWABD,  EXTBINT  OF  — ?»  CaL  34. 

CoKCiiUsrvBNBSs  OF  AwAB2>— see  2 1287  fk. 

*  2  1287. 

uAwARD  CosrcxTfsiVK-^  estoppel  from  disputing  validity  of  award 
as  to  costs,  64  CaL  464. 


7Ag  .  AI»KCnOKAI<  KOTBB. 

2    1287  (Continued). 
^'WA.RD  I:crvAi:ji> — If  niad6  ex  parte  and  without  notice,  M  CaL  102* 

VA.CAXINO  A.WABD,  Gbounds  >x>k— subd  3,  In  excess  of  powers,  0ft 
Sal.a4w 

i   1294. 

XCsAi>-^OTs:— should  read  "  probate 'Jurisdiction  over  the  estitte* 
'Wlien.  exercised.'' 

lELsxATB  OF  IiiviNQ  PKBSox— no  Jurisdiction  over,  62  Cal.  60. 

I    1308. 

•*Thib  Ci.x:rk  of  thb  Court— must  set  the  petition  for  hearing 

by  the  court  upon  some  day,"  is  phraseology  substituted  by  amend- 

ment  of  1881.    Under  prior  amendment  of  1880.  day  fixed  by  the 

Bupeiior  Court,  or  a  Judffe  thereof ;  and  before  tnat,  by  the  probate 

ludse. 

I   1305. 

**  A  JuDGK  OF  THK  SuPEBioB  CouBT  — may  at  any  time"  ''and 
sessions  '*  constitute  phraseology  substituted  by  amendment  of  1880. 

§  1307. 

ATTOBNEr  Appointkd  by  thb  Coitbt  —  54  Cal.  556. 

i  1309. 

OixKSBAPHio  WiLi.— Requisites,  see  Civil  Code,  2 1277. 

i  1312. 

SuBD.  1.  CoMFBTi^rcY— 54  Cal.  509 :1  West  C.  Rep.  778.  AUeisra- 
tion  of  mental  unsoundness,  3  West  C.  Rep.  877.  Drunkenness  might 
be  only  an  element  in  determlng  the  issue  of  soundness  of  mind,  57 
CaL  274.    Competency  of  drunkard  is  question  for  Jury,  57  Cal.  629. 

SuBD  2.   UirnxTB  lNFLnJCN<TM — 54  CaL  471 ;  1  West  C.  Rep.  773. 

SuBD.  8.  EXBCT7TXON— omission  from  the  issues  and  findings  is 
not  ground  for  new  trial,  If  no  point  made  concerning  same,  56  Cal. 
470. 

pETinoirEBDsFBNDAKT— but  otherwise  In  cases  of  odminlstra* 
K        tlon,S6CaL824.  . 

i  1813. 

Conduct  of  Tbial— see  56  CaL  470. 

I  1815. 

SuBSCBiBiKO  WiTNXssKS— accounting  for  any  not  examined,  see 
58  CaL  336, 337. 

;  1827. 

Within  Oxk  Ykab  Aftkb  Pbobatk— on  appeal,  54  Cal.  556. 

Filb  a  Pktitiox  —  and  not  present  unfiled  petition  to  Judge,  6S 
Cal.  5. 

I  1829. 

Tbt  the  Issues  Joikbd — 54  CaL  556.- 

i  1830. 

EsRONxovs  FOB  CouBT -- to  refuse  to  hear  testimony  and  make 
findings  as  to  part  of  issues  not  submitted  to  Jury,  1  West  C.  Rep.  868 
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}  1SS8. 

ekwTWT  THMfiAM^^byillhMrmpetlthm  tn  time,  nottoy  picacnting 
•a  onflled  one  to  Judge,  (tt  C»L  & 

iNN^ocicKT  PiTRCRASSB  Froic  Bibtbibutkk — protected  asstoat 
llUMe  under  rtlwaWlity,  as  jirooeedingB  not  void  bat  voidable,  64  CaL  SDL 

Pabtiai.  Ikvauditt  of  Pbobatx— where  testator  mentaDf 
incompetent  probate  may  be  set  aside  as  to  heirs  under  disability 
contestlDg  within  year,  and  hold  good  as  to  those  not  so  contestinc* 
MCaL32. 

2  1339. 

Lost  or  Bxbtbotxd  Wix.x.~>fraQdulentiy  destroyed,  S7  CaL  28X ;  f 
West  C.  Rep.  765 ;  snchdeetructionnot.slearly  and  distinctly  proved, 
6WeBtC.Bep.7S5. 

;  1358. 

Oir  THK  Dbath  or  thk  Solk  ob   SxTBvrvnrci    £xkci7tob~ 
•ccountiug  In  equity,  00  CaU  SO* ;  S  West  C  Itep.  632. 

2  1356. 

Co-KXBCUTOB  170T  AcTuro— uot  ouUtled  to  share  (Instead  of 
show;  of  commissions,  24  Cal.  90. 

i  1382. 

Skal  of  thx  Coubt— place  where  put  ImmatexlaL  64  CaL  IQi 
i  1365. 

BXFEBENCX  TO  SECTION  —  66  CaL  420i 

Pfrsoks  EKTiTitEiD  to  ADifiinBTEB<Subd.  iy—tttrvivina  AuttaiMf 
«>r  wife  nominee  of  tion-resident  widow  preferred  to  public  admiiiis* 
trator,  64  Cal.  215^  (Subd.  2)  children,  guardian  of,  preferred  to  brother 
previously  appointed,  66  CaL  826,  (Uubd.  8)  publie  aebntmstratioH  does 
not  waive  his  rights  by  first  applying  for  letters  as  a  creditor,  64  CaL 
227 ;  and  is  preferred  to  credlsor,  who  Is  nominee  of  uon-realdeat 
iather,  64  CaL  228. 

i  1869. 

Pbbsoks  In'OOMFbtxnt  TO  AsMiNiSTXB— noi»-re«f(f0}it,  exclu- 
sion of,  introduced  by  amendment  of  1878,64CaL  216L  Nominee  of, 
not  entitled  to  serve,  63  CaL  468  Hatter  clause  of  {  1379  inoperative); 
and  if  creditor,  must  yield  to  public  administrator  as  In  other  cases, 
64  Cal.  228.  But  nominee  of  non-resident  widow  preferred  to  pablio 
administrator,  H  CaL  215. 

I  1370. 

MABBneo  WOHAK— not  to  be  administratrix,  and  her  husband,  as 
her  nominee,  must  yield  to  the  public  administrator,  67  CaL  8L 

;  1877. 

pAiiiUBB  TO  Appxab,  btc. — Is  walver  of  right,  56  CaL  408. 
§  1379. 

BKFKBBSrCB  TO  Skction  — 66  CaL  420. 

Bequest  of  Person  ENTXTLKD—when  public  administrator  pre- 
ferred, 57  Cal.  81 ;  64  CaL  228. 

When  the  Pebson  Entitjlbd  is  a  Nox-bkswknt— of  the 
Btate;  this  cannot  be.  under  {  1639,  subd.  2,  hence  nominee  of  non- 
resident cannot  serve,  63  CaL  45& 


i 
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2   1883. 

BmcTtax  Citxd— M  CaL  820, 827. 
2  1385. 

LlCTTKRS    OF  ADMINTSTRATIOir  MUBT   BK    OBANTKB    TO    HiM  — 

nnleas  be  haa  waived  his  right,  56  CaL  408. 

LxTTERs  or  THR  FoRKBR  Admixistratob  BsnroK]a>— although 
he  was  not  guilty  of  maladministration,  66  CaL  826. 

i  1307. 

FtTBTHBR  BscuRiTY— means  cunvuIatlTe  bond,  designed  to 
atrengthea  and  Increase  the'  s«Hiurity  already-  existing,  64  CaL  86. 

i  1402. 

FvBTHER  BxcvKny—  refers  to  eumulatire  bond^  improving  ex- 
Istlng  security,  61  CaL  36w 

2  1430. 

Judge.  INTBBKSTBD  ik  thb  Estath— disqualified,  where  inter" 
ested  in  the  sale  of  the  realty,  55  CaL  67. 

2  1452. 

Action  by  Sxbcutob,  xtc.~57  Cal.  888. 

Hkibs  or  Dkviskbs— before  Code  heir  could  not  recover  posses- 
sion of  realty,  61  CaL  508, 60a 

2  1465. 

Fbopbrtt  EZKiCPT  Fbom  Exbcutiox— 57  CaL  446. 

HoMBSTiCAJ)— see  Civil  Code,  {{ 1237-1269. 

Rbtttno  Apart  Hokkstkad— withdraws  from  estate,  54  Cal.  223; 
50  CoL  2»2  i  out  does  not  settle  title,  6.{  Cal.  86 ;  64  Cal.  428 :  subject  to 
encumbrances,  64  Cal.  77 ;  Jurisdiction,  5  West  C.  Rep.  232  (none  in 
ejeotment  suit  by  administiator).  Proceedings  for,  are  not  notice  to 
bona  fide  purchaser  as  to  equities  of  children.  2  West  C.  Kep.  148. 
finding  that  parcels  of  land  could  not  be  divided,  held  contrary  to 
petition,  2  West  C.  Bep.  129. 

2  1466. 

Tavtlt  Allowakcb— not  to  be  applied  to  payment  of  adminis- 
trator's personal  obligation  to  widow,  60  Cal.  527.  Terminates  on 
widow's  remarriage,  without  further  order  of  court,  6  West  O.  Bep. 

Okx  Ybab— In  insolvent  estate,  limit  sustained,  60  Cal.  649. 
2  1469. 

Hkad-Notk— on  p. 486,  should  read:  Bstate  less  than  filSOO,  to  be 
mramarily  administered. 

Ufok  thb  Rbturn  ov  thk  Ikvbntory— value,  appearing 
therefrom,  63  CaL  402. 

No  Koticb  to  Gknbrai.  Creditors— need  be  given,  63  Cal.  402. 

TiiTDTsa  OF  CovBT— conclusive  as  to  giving  proper  notice  by 
posting,  and  as  to  value  of  estate,  63  CaL  402. 

Bbttiko  Apabt  PabceIi  of  Land— for  minor  children  here* 
under  does  not  divest  lien  of  decedent's  mortgage  for  purchase 
money  on  lands  so  set  apart,  64  CaL  2S0. 
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{  1475. 

Bbttiko  Apabt  liiKNS  OB  SscUMBBAXCES— setttoffapart  ll< 
fitead  subject  to  encumbrances,  bO  CaL  544 ;  64  Cal.  77.  Xlie  Sun 
Court  setting  as  a  probate  court  has  no  power  to  set  apart  &oiBe> 
stead  premises  on  which  the  declaration  was  made  during-  tbe  life* 
time  of  deceased,  subject  to  tbe  liens  and  paymeQi  of  existing-  mon- 
gskges,  84  CaL  77  (provisions  of  present  section  said,  not  to  be  uadet 
cousiaeration). 

CI.AIXS  Must  bb  PBBSBNTBn  akd  ALi^owKn  —  62  CaL  21. 

1  1479-^1484. 

HXAi>-XoTKS— should  have  at  end  word  "  repealed/*  la  bracketB 

i  1485. 

SnccEssoRS  TO  HoMBSTKAns— Inapplicable   to   prot>ate    Ixome' 
steads,  57  CaU  437. 

2  1498. 

Claim  —  contingent,  59  CaL  43, 45 :  out  of  State,  where  claimant,  53 
Cal.  SI ;  presentation  of,  proper  before  publication  of  notice  to  cred- 
itors, 59  Cal.  43 ;  and  Mb  non-averment  cannot  be  objected  to  on  gen  • 
eral  demurrer,  58  Cal.  353;  sufficient  averment  of,  on  presentation, 
5e  Cal.  42 ;  Ume  limited  for,  barred  if  later,  52  CaL  232. 

i  1494. 

Claimant — equitable  owner  as,  52  CaL  232 ;  55  CaL  S78. 

Amouxt  is  Justly  Dub,  btc. — 58  CaL  352, 353. 

Axv  OrvTCBR  AuTHGRiZKo  TO  AniciKisTKB  Oatus— but  not 
United  States  court  commissioner,  56  CaL  464. 

Pboofb— 65  Cal.  570b 

I  1497. 

AiiiiOWBD  Claim— status  of,  82  CaL  413;  approved  and  filed, 
burden  of  proof  is  on  party  afterwards  contesting  claim,  82  CaL  4UL 

1  1498. 

Datb  of  RBJBUTtox — of  Claim  allowed  by  admlnlstratOT,  time  for 
suit  does  not  begin  before,  so  as  to  be  counted  in  l>arring  claim,  5 
West  C.  Rep.  882. 

i   1499. 

Statutb  of  Limitations  GKmeuALLY— {|  835, 863 ;  object  of  {  8SS 
Is  to  prolong  period,  19  CaL  So ;  when  claim  not  barred.  5  West  C 
Bep.892. 

2  1500. 

"So  Acttok  ott  Claim— ^Kithont  presentation,  as  by  ward  to  ad* 
ministrator  of  guardian,  3  West  C.  Bep.  371. 

Watvbk  of  Claim— against  estate,  ground  for  sustaining  deniiloC 
motion  to  dismiss  for  want  of  prosecution,  63  CaL  88& 

.  Mortoaqb  or  Libn,  Prbsentation  of  Claim  on* — HIb.  S.  A  lb 
Boc.  V.  Jordan,  apparently  reversed  in  banlc  tub.  noin.  Uib.  S.Ah. 
8oc.  V,  Hayes,  56  Cal.  297 ;  unnecessary  where  no  relief  asked  agahut 
estate,  as  in  case  of  a  pledge,  57  Cal.  407 ;  but  otherwise  if  mortgage 
against  homestead,  (see  9  1475),  62  Cal.  21 ;  need  not  be  alleged  ia  oooof 
plaiut,  3  West  a  Bep.  68L 


174  IC  ADDinOKAIi  NOTES. 

i  1504. 

-.  Ji7i>Giicsia-'T  AoAiNST  ExMcuTOii,  KTC.  —  provloloii  Inapplicable  to 
JticLsixient  in  equity  on  an  accounting  against  administrator  of  an 
fMlmlniatrator,  60  OaL  504. 

g    1505. 

TssTAXOs  IXTKSTATK— Insert  [or]  between  these  words  In  text, 

Ji.7i>OMiaNT  Against  Dkckdext  — where  modification  secured  by 
executrix,  need  not  be  presented  as  claim,  3  West  C.  Bep.  631. 

S   1516. 

IBCkad-IS'otb  — should  read:  Personal  and  real  estate  chargeable 
for  debts  and  expenses. 

'PicxtBONA.i,  ANi>  itJCAii  Pkof £KTY  —  uo  priority  between,  60  Cal.  647. 

§  1517. 

ON'  A  Coi^i^i^SRAL  Attack —mere  Irregularities  do  not  affect  the 
title  acquired  by  the  purchaser  at  an  admlnlstrators's  sale,  and  it  Is 
sufiOcieut  if  the  order  confirming  sale  recites  that  return  was  duly 
verified  by  affidavit,  63  Cal.  17. 

i  1526. 

Such  Monky  and  CuBBasNCY,  ktc.  —  extra  notes  may  be  taken  at 
advantageous  sale,  67  CaL  407. 

i  1536. 

Nsc£SSaby— 57  Cal.  212. 

LtisGAcnss— sale  may  be  made  to  meet,  but  there  must  be  an  ascer- 
tained  balance  of  undisputed  assets,  57  CaL  42. 

2  1587. 

VERIFIED  Petition— want  of  verification  hold  fntal  In,  65  Cal. 
aiO ;  contents  of,  64  Cal.  106 ;  laches  by  delay  in  presenting,  65  Cal.  680 : 
8  Pac.  C.  L.  J.  939;  but  not  where  second  petition  is  continuation  of 
first,  60  Cal.  645 ;  fatally  defective,  63  Cal.  347 ;  if  deficient  as  to  de- 
scription, and  amended,  should  be  treated  as  a  new  petition,  6  West  C. 
Bep.284. 

Jxtbisdictiokai.  Facts— nature,  and  need  of  stating,  65  CaJ.  310. 

Description  op  Real  Property —5  West  C.  Rep.  31, 284. 

Rbfersnos  to  Inventory— insufficient,  5  West  C.  Rep.  3L 

SUBSKQUENT     PROCEEDINGS     NOT     IXVAUDATKD- sufficient     if 

order  of  sale  sets  forth  all  facts,  6:i  Cal.  17. 

i  1539. 

Notices  to  all  Persons  Interested— to  attorney  for  minor 
heirs,  under  former  statute,  64  Cal.  196. 

I  1543. 

Necessary — or  possible,  but  not  where  In  litigation,  57  Cal.  42L 

{  1544. 

Dmcribb  the  Lands— 4  West  C.  Rep.  503. 

Obdeb  of  the  CoiTRT — Compelling  sale,  not  appealable,  56  Cal.  208. 

I  1546. 

HSAlvKoTB- on  p.  GOO  should  have  at  end  word  "repealed  **  m 

brackets. 


AJmnXOS AJ4  NOTBS.  ^i 

i  1569. 

Allowkd  CE.AIM  Caxkot  Bkgik  to  bk  Babrbx»  —  ontfl  ejcecaJwl 
discharged,  GO  CaL  25o. 

2  1571. 
l^^EOLKCT  OR  MiscoxDucT  —  absent,  57  Cal.  212. 

;  1572. 
Fbauduucntly  Skixs— 57  Cal.  212. 

2  1573. 
Baucs  £MBaACBi>— in  enactment,  4  West  C.  Bep.  ^SL 

;  1576. 

PcBcHASK  BY  ADMnnsTBArToR,  ETC. —before  confinxxA.tfoxi,  570aX. 
2M^  By  executrix  on  Judgment,  void,  and  estate  not  IJa^bie  in  dam- 
ages, 3  West  C.  Bep,  6M. 

i  1581. 

Lkask  of  REAiiTT— may  be  made  by  execntor  or  adrr>  in  tst ratort 
for  term  ended  by  distribution  and  discharge,  5  West  C.  Rej>.  691. 

;  1582. 

Executors  and  Admintstrators— <uff«  by,  not  malntofnable  to 
enforce  a  trust  and  compel  a  conveyance  of  land  to  tbemselvos,  ST 
Cal.  36S,  387,  even  under  federal  statute,  where  coniplai:2f;  Izisaffi- 
clent,  69  Cal.  117 ;  or  to  pay  a  contingent  fee  to  attorney,  57  Cal.  24S 
Jtepresentative  capacity,  must  be  fully  set  forth  in  complaint,  57  CaL 
889;  but  need  not  be  repeated  in  each  count,  5  West  C.  Rep.  6Di. 
When  sufficiently  set  forth,  1  West  C.  Bep.*850.    Suit  must  not  be 
brought  in  both  personal  and  representative  capacity,  59  Cal.  293. 
SuUt  against,  parties,  3  West  C.  Bep.  195  (heirs  of  mortgag'or  not 
necessary  parties  to  foreclosure  agamst  his  execntor  or  adminis- 
trator ;  aissentlng  opinion  of  Thornton,  J.,  see  S  West  C.  Bep.  S&i}, 
Judgment  by  or  agaifuti  estoppel  of  heirs  by,  45  Cal.  48a. 

i  1584. 

PERSOKAii  Tort  — of  decedent,  administrator  not  liable  for    as 
ialae  imprisonment  of  another,  57  CaL  245. 

i  1585. 

Settlemext  akd  Account— allowance m  aeconnt  ot  sums  noi 
presented  as  claims  against  estate,  2  West  C.  Bep.  375 ;  where  part- 
ners all  dead,  and  conflicting  claims  to  assets  of  firm,  no  probate 
jurisdiction  for,  57  Cal.  459. 

I  1588. 

APPROBATION'  OF  THE  CouBT — provIsIon  not  restrictive,  but  de- 
signed for  protection  of  executor  or  administrator,  57  Cal.  337. 

In  Settlement  of  Compromise- may  offset  debts  and  credltSi 
58  Cal.  bi^ 

i  1589. 

Section  Inaje>i'Ijcable— to  Justify  contingent  fee  to  attorney,  £7 
CaL  241. 

Property  Fraudulently  Transferbed  —  creditors  cannot 
maintain  action  against  administrator  and  others  to  compel  transfer 
to  estate  of  property  fraudulently  convey^ed  by  such  parties,  61  ObL 
152. 


I 


I 


74t  vet  ABDinONAIi  K0TB8. 

S   1591. 

Xt^KcovKRKi)  Pbopbbty— devoted  to  payment  of  debtsiso  that 
>OTtion  cannot  be  allowed  as  contingent  xee  to  attorney,  57  Cal.  241, 

i   1602. 

Spkcific  Pbrfobmaxcb  of  thk  Coxtract— dismfasal  of  petf- 
tion  -where  found  to  be  doubtful :  As  where  there  are  third  parties 
Interested  In  the  controversy  who  would  be  necessary  parties  in 
eq.iilty,  61  Cal.  161. 

Procsei>  by  Action— to  enforce  a  specific  performance:  Prior 
dismissal  in  probate  will  be  presumed  to  have  oeen  made  because 
rislit  doubtful,  64  Cal.  445. 

g   1614. 

'Miv[QiA2ia  T&U8T  FuKSS — compound  interest  exacted,  see  4  West 
C.  Kep.  526. 

i    1616. 

I^SCESSART  lIXFENBics  OF  Admtntstbatiox — Where  litigation,  12 
Pac.  C.  Lt.  J.  900  (not  allowed  to  executor  enforcing  his  own  rights  as 
legatee  against  the  estate) ;  brokerage,  amount  fixed  by  court,  62 
Cal.  Xt9.  Not  to  administrator  where  his  appointment  revoked, 
after  contest,  55  CaL  sa. 

IRsASONABLB  Attosnkyb'  Fex»— court  not  bound  by  opinions  of 
professional  witnesses  In  fixing  amount,  63  Cal.  281.  Not  allowed  to 
administrator  for  contesting  probate  of  will,  2  West  C.  Bep.  875.  Not 
contingent  fees,  57  Cal.  24L 

g  1618. 

Aif  ENDMBNT  OF  1881— Introduced  present  provisions  as  to  all  the  es- 
tate above  |20,000,  etc.,  limit  of  half  lor  extraordinary  services,  distri- 
bution in  kind,  and  contracts  for  higher  compensation,  with  proviso. 

Amount  of  thb  Wholb  Estate— property  received  from  former 
executor,  on  which  he  has  been  paid  commissions,  not  reckoned, 
My.  P.  Rep.  163 ;  inventory  not  basis  of  commissions,  43  Cal.  543. 

Apportionmbnt  of  Commission —made  only,  when  estate  ready 
for  distribution,  55  Cal.  87 ;  not  between  co-executor  when  one  of 
them  takes  no  trouble,  24  Cal.  92. 

Commissions— where  successive  administrations,  allowable  only 
when  estate  ready  for  distribution.  My.  P.  Rep.  16.>;  allowable  only 
on  net  proceeds  of  partition  sale  coming  to  estate.  My.  P.  Rep.  163. 

Rbnunciation  of  Commissions  —  before  appointment,  by  prom- 
ise to  act  without  charge,  binding,  8  West  C.  Rep.  61. 

I  1628. 

Hbad-Notb- should  read :  **  Citation  to  render  exhibit." 

Time  for  Fiunq  Accounts —merely  directory.  My.  P.  Rep.  98. 

i  1624. 
Hkad-Notb— should  read :    "  Petition  for  such  citation." 

S  1625. 
Skad-Notb — should  read :    **  Issuance  of  such  citation." 

{  1628. 

Account  OF  Administbation— by  administrator  of  an  adminis- 
trator, eo  CaL  594.    Items  allowable,  68  CaL  543. 


2  1628  (Contioraecl; 

Ox  Death  op  Executob  ob  Adxikistbatos — acconn tints' 
equity,  (M)  CaL  604 ;  8  Weat  C.  Bep.  682. 

i  1631. 

■    VoucHEBS  —  held  luftafflcient,  63  Cal.  S49. 

Executob  may  Offset  ~  debts  and  credits,  In  settlln^r  cos 
2niae,68CaL543. 

}  1632. 
Must  kot  £xckkx>  |500  —  see  6  West  C.  Bep.  222. 

I  1684. 

KoTicB  oy  Skttlexknt  —  facts  prescribed  safficfently  set  f ortl!* 
JO  Pac  C.  L.  J.  6:3) ;  point  not  mentioned  la  bank,  63  Cal.  4731 

;  1635. 

Any  Pbbson'  Intebested — 6  West  C.  Bep.  28. 

i  1686. 

lNci.UDrKO  Allowed  Glatms— C2  Cal.  186. 

May  be  Coktksted— burden  of  proof  on  contestant  of  allcvr'ed 
claims,  62  Cal.  415. 

i   1687. 

Settlement  of  Account— Items  like  clerks*  fees  may  be  adjo- 
dlcateu  In  advance  of  payment,  but  court  cannot  settle  Items  not 
lound  In  account  or  report,  2  West  C.  Bep.  875. 

Conclusiveness  of  Settlement  — of .  account,  54  CaL  254; 
application  to  guardians,  55  CaL  142. 

i  1638. 

Conclusive  Evidence  of  Fact  — honce  cannot  be  questioned 
by  co-ordinate  court  in  action  by  distribntees  against  suretlea  ol 
administrator  on  behalf  of  latter,  63  Cal.  522. 

i   1646. 

Dividend  —  clerical  error  In  computing,  63  Cal.  281, 282. 

Legacy  —  need  not  be  paid  until  ordered  by  the  court,  see  3  West 
C.  Bep.  314. 

i  1648. 

Insolvent  Estate  —  allowed  claims  not  to  be  partially  paid 
without  provision  for  those  disallowed,  61  Cal.  7L 

i  1660. 

Bksist  the  Application— and  hence  may  appeal  ITom.  order  of 
partial  distribution,  63  CaL  106  (but  no  ground  for  reversal  found). 

i  1664. 

Section  Added — by  amendments  of  188S.  , 

i  1665. 

Distribution— «m«  of  not  postponed  tUl  end  of  period  for  eon- 
test,  but  there  must  be  an  ascertained  balance  of  undisputed  assets, 
57  Cal.  421.  JRer«ort«  entitled  to  may  talce,  such  as  heirs  of  widow's 
share  ol  the  community  property  on  distribution  of  husbands  es- 
tate, 6b  Cal.  522.  Conclttstvetiess  of,  in  favor  of  purchaser  from  dii^ 
trlDutee,  as  against  persons  under  disability,  64  Cal.  390. 


i    1666. 
liKCOVKn  Theib  Besfbctiv]:  Bhabxs— 54  CaL  802. 

C02TCI.tTSIVE  AS  TO  RIGHTS  OF  HeIRS,  LBGATESS,  ETC.  —  applies 

."^o  Superior  Courts  as  successors  of  probate  courts,  so  that  they  can- 
xiot  entertain  petition  by  legatees  to  set  aside  decree  for  fraud  (com- 

f>are.  $9  1573,  lo74),  63  Cal.  454.  "Even  those  tinder  disability  cannot 
nvaHdate  purchase  in  good  faith  from  distributee,  64  CaL  890. 

i  1667. 

X>ex.ivs:ry  Necessary  —  must  be  presumed  to  have  been  shown 
.  "to  be  unnecessary  if  not  done,  63  Cal.  454. 

DisTRTBUTioK  OP  PERSOXAL.T Y — f ollows  law  of  domicile  of  deced- 
ent, 5  West  C.  Rep.  518. 

i    1678. 

Pkrson-  Holdixg  THE  SAifE>- holder  of  irrevocable  power  of 
ftttorney  differs  from  grantee,  58  Cal.  114. 

IJiSTRiBUTroN-  TO  A.8SIGXEE— does  not  estop  hetr  from  equitable 
relief  where  conveyance  Induced  by  fraud,  8  Pac.  C.  L.  J.  1044. 

i   1697. 

Deuvebed  Property  of  Estate— to  distributees,  54  Cal.  302. 

I>isc'HAROE  OF  Ejcecutob,  ETC.  —  Claim  does  not  begin  to  outlaw 
i2nUl,60CaL2S5. 

i  1698 

Section  Cited— 67  CaL  808. 

i  1718. 

Proceedings  I^extioned  ix  this  Title  — as  contest  for  ad- 
ministration, 58  Cal.  325,  or  appeal  from  order  directing  conveyance 
of  real  estate,  61  CaL  101, 163.  ^  ^ 

i  1715. 

Within  Sixty  Days — 54  CaL  223 ;  64  CaL  379, 428. 

i  1716. 

Party  Affibminq  n  PiiAixTJFF,  etc. —so  in  contest  over  admin- 
istration, 56  Cal.  325. 

I  1720. 

Costs  —  on  appeal,  55  CaL  87. 

i  1723. 
BscTioN  Added  —  by  amendment  of  188L^ 

J  1727. 

Bondsmen  of  Public  Admintbtbatob- liable  though  his  official 
character  not  mentioned  In  order  and  letters,  59  CaL  559. 

i  1763. 

Care  and  Manaoehknt  of  His  Estate— see  55  Cal.  130. 

I  1754. 

8uBD.  3.  Accounts  of  Guabdians — 2  West  C.  Rep.  877. 

i  1758. 

Tbstauentaby  G uabdian  —  acts  void  if,  never  qualifies,  56  CaL  81. 
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}  1770. 

ICanaob  tbb  Sstats— liable  for  not  taking  security,  S7  CaL  zn. 
I  1774. 

AccoTTNTS  oi)>  OuAKBiAir— {{ 1773, 1788 ;  liability  for  loan  upon  In- 
adequate Becurity»  06  CaU  137. 

1  1780. 

ImrBSTXENT— withoat  order  of  court,  65  CaL  14L 

2  1789. 

8ETTi:.KincNT  or  Accouirrs— and  accounting  by  gnardfan,  see 
i  1751,  subd.  SL 

AI.L  THB  Procvktokos,  ITTO.— for  Bccounttng  and  the  settlemeDt 
of  accounts.   Phraseology  does  not  make  1 1637  applicable,  51  CaLL.  14Z, 

OtrARDTAir  Must  Account  >•  to  ward  for  transactions  clarfn/g 
ward's  minority,  but  executors  of  guardian  cannot  present  sack 
account  to  probate  court  Instead  of  court  of  equity,  2  west  C  Sep. 
876L 

i  1792. 

INVKSTMXNT— without  Order  of  court,  55  CaL  14L 
i  1801. 

Removai.  of  Quardtak— petition  alleging  mere  inattentloa  to 
wards  not  enough,  fi  West  C.  Sep.  27. 

2  1806. 

BiBcovBBT  OF  AN  EsT  ATX3  SoLD  BT  OUABDiAX — inapplicable  wben 
no  guardian,  4  West  C.  Bep.  42& 

2  1811 

"SrrERiOR  Court'*— substituted  by   amendment  of   1881,  for 
**  county  court,"  to  which  present  note  refers. 

2  1812. 

••  Thr  Dat"— was  preceded  by  the  words  "  the  term  and  "  before 
amendment  of  1881. 

PuBt^TCATTON  NOT  BBQtTiRKD— uudcr  Act  of  1SS2,  31  Cal.  104;  II 
Pac  C.  L.  J.  180. 

2  1814. 

Sbparatb  Profbrty  of  thr  Hubbanb— but  property  so  de- 
rived remains  the  property  of  the  husband,  and  subject  to  his  debts, 
unless  there  has  been  mutual  consent,  or  e.  legal  act  of  transfer,  63 
CaL426. 

2  1822. 

INBOLVXNT  Act  of  1880 — see  pp.  643,  et  acq.,  of  this  book. 

Inbot^venct  I>bcisionb — 4  CaL  337  ;  £  CaL  478 ;  19  CaL  162 ;  64  CsL 
87,  815  :  55  Cal.  299, 302,  476.  605 ;  56  Cal.  631, 689  ;  57  Cal.  197, 211,  8»,  361 : 
58  CaL  244,  856, 358 ;  50  Cal  182,  267,  406  ;  61  CaL  71, 242, 269, 455,  489 ;  62 
Cal.  29,  45,  2»6,  885,  440.  442,  448  ;  63  Cal.  67,  187,  277, 462, 494  ;  64  CaL  84, 
233, 492 ;  6  West  C.  Bep.  161, 162. 

2  1829. 

Primabt  Evibxncs— substitute  for  **  original  evidence  **  in  head- 
note  on  p.  57L 
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!  1883. 

Prima  Facib  Svibkkcb— sabstltate  for  *< primary-  evidence**  In 
liead-note  on  p.  671. 

i  1844. 

O'STE  "WiTioaw — traffident,  hence  exclusion  of  testimony  of  another 
'Witness  not  prejudicial  error,  62  CaL  310 ;  and  48  Cal.  553. 

Ukaksat  EviDBiTci!— objectionable,  86  CaL  427;  89  Cal.  440;  61 
Cal.  130 ;  5  West  C.  Bep.  166,  SSJ. 

Kirows  07  His  Owk  EIxowlksos — see  50  CaL  394  ;  60  Cal.  414. 

i  1845. 

OpnTTOKs,  iKFERiEwcKs,  BxcLARATioNS — Character  of  house  mat- 
ter of  fact,  not  opinion,  61  CuL  38a 

g  1847. 

Trtttr,  Hokestt,  or  Iktkgbity— addition  of  last-named  term. 
3  West  a  Bep.  b42, 646. 

§  1848. 

DkciiAbatiok,  btc,  of  Akothsb— when  Inadmissible,  8  West  O. 
Bep.  889. 

g  1849. 

Dkci^katioks  op  PRKDF.CES80BS— admissible,  69  Cal.  497 ;  63  CaL 
12,  at  p.  16  ;  while  holding  the  title,  but  see,  68  CaL  62L 

g  1850. 

SECTION  CiTBB  A&  Afpijcabls: — to  fraudulent  transaction,  58 
CaL  168. 

Bss  QESTiB— part  of,  declarations,  etc.,  forming.  CfenercUlyf  65 
Cal.  648. 

Tnrs  OF  Di:cLABATTOira— 86  Cal.  25, 28  (not  contemporaneous)  ;  50 
CaL  600 :  60  Cal.  85  ;  declarations  not  forming,  67  Cal.  83  ;  62  Cal.  30»- 
810  ;  6  West  C.  Bep.  263.  SpectcU  instances,  assault,  61  Cal.  381 ;  homi- 
cide, 60  CaL  360,  853,  600,  640 ;  Insurance  policy,  54  Cal.  422 ;  rape,  6 
West  C.  Bep.  253  ;  sale,  statements  of  vendor  after,  are  not,  4  West  C. 
Bep  601 ,  wife's  separate  property,  63  CaL  12,  at  p  16 ;  will,  undue 
influence,  85  Cal.  808. 

i  1854. 

Part,  Admittixg  Morb— section  applicable,  86  CaL  213. 
g  1855. 

Sectiok  Citsd  —  89  CaL  606. 

17ATURS:  OF  Proviston'  —  see  57  Cal.  866. 

Copy  or  OraIi  Eviden-ce  of  Contents— of  lost  original  public 
document,  not  by  alleged  copy  of  certified  copy,  3  West  (J.  Bep.  206. 

Press  Copy  —  of  letter  not  adml"»«»!bl»  without  accounting  for  nou- 
productlon  of  original,  6  West  C  lit;p.  888. 

Surd.  1.  Orioinai.  Lost  or  Destroyed— secondary  evidence 
admitted,  but  not  hearsay  of  witness  who  can  neither  read  nor  write, 
aWestC.  Bep.  78L 

SUBD.  2.     ORIGIM'AIi  IN  POSSESSION  OF  OPPONENT— 59  Cal.  506. 

8uBD.  4.  Obioinal  on  Becobd — Certified copy  admissible  when, 
»CaL606. 
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AmBMATn-B  AiJ.RH*TroKS— hnnlen  o(  proof,  M  CaL  fM:  i 
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074  0  Aiu»ncarAL  kotes. 

i    1870. 

ISi^VTiiyisiscia  kot  Stbigxsn  OuT-^nnlefls  clearly  Irrelevant  and 
'  .axxxrubterial,  M  CaL  42. 

XtxriiTN^a — on  admissibility  of  evidence,  waiver  of,  62  CaL  800. 
HEXiEVAin?  EVIDENCE. 
;    8xrBi>.  2»    Pabtt— 65  CaL  67. 

ADMTssTOTra— arrest,  after,  64  Cal.  882 ;  co-defendant,  nse  afiraln8t,64 
OaL.  882 ;  deed,  declarations  after  execution  of,  64  Cal.  245 ;  guilt,  not 
of,  admissible,  8  West  C.  Rep,  ?8o ;  injured  paflsenger, by, 64  CaL  8M ; 
ioaane  person,  by,  to  be  disregarded,  SO  CaL  306. 

Co27ii*B8SioK8— criminal  cases,  In,  68  Cal.  265;  69  CaL  358,  461;  68 
-CaL  289  ;  voluntary,  received,  50  CaL  65L 

SuBD.  8.  Conduct  AWD  Prbsencbs  OF  Another  — evidence  ad- 
missible under  tbls  bead,  64  CaL  89 ;  presence  of  accused,  declara- 
tions must  be  made  in,  59  CaL  600 ;  at  time  of  arrest,  64  CaL  382. 

Bttbd.  4.  BiEcsiisMT's  Dsct^RATTOK,  BTc  — dying  declarations 
in  criminal  cases,  53  CaL  677 ;  55  CaL  72 ;  59  Cal.  64 ;  61  Cal.  175 ;  63  Cal. 
19;64  0aL253. 

BUBD.  5.    Pabtnieb— act  or  declaration  of,  partnership  books,  55 
Cad.  28 ;  63  CaL  875 ;  after  proof  of  partnership,  63  CaL  375. 

Agbkt  — act  or  declaration  of,  after  proof  of  the  agency,  not 
shown  merely  by  agent's  declarations,  64  CaL  519. 

SiTBD.  6.    Co-coKSPiRATOBS— act  or  declaration,  as  to,  60  CaL  852 ; 
ei  CaL  138, 142 ;  64  CaL  293. 

Bttbd.  8.  FoBMBB  TESTiHomr  OF  Dbcedbkt,  btc— 60  Cal.  848 ; 
out  of  Jurisdiction,  inapplicable  to  criminal  case,  applies  to  witness 
out  of  State,  64  CaL  22. 

SuBD.  0.  ExPBBTS— degree  of  skUl  requisite,  54  CaL  fl09;  05  Cal. 
451 ;  61  CaL  148  ;  and  see  66  CaL  427  ;  61  CaL  368,  373,  387  ;  handwriting 
as  to,  58  Cal.  289, 314  ;  5  West  C.  Rep.  223,  888 ;  testimony  of,  when  and 
how  far  receivable,  54  CaL  500 ;  62  Cal.  300. 

Bttbd.  10.  Santtv— opinion  of  witness  on,  64  CaL  609 ;  if  Intimate 
acquaintance,  59  CaL  804. 

SuBD.  IL   Common  Refutation — boundary,  59  CaL  459. 

RvBD.  15.  Indirect  Evidence— instances  of  inferential  evi- 
dence, 54  CaL  422. 

EVIDENCE  ADMISSIBLE  IN  PARTICULAR  CASES. 
Account  —  stated,  55  Cal.  551 ;  5  West  C.  Rep.  532. 

Assault  and  Battert— not  nonsuit  of  plalntuni  in  prior  action 
for  forcible  entry  and  detainer,  8  Pac.  C.  L.  J. .497. 

Claim  and  Deuveby— books  as  evidence  of  ownership,  8  West 
C.  Bep.  ago. 

Contract— conditions,  performance  of,  54  CaL  442;  not  as  to 
extra  work,  55  CaL  627. 

DiVEBSION  OF  Wateb— 61  Cal.  250. 

ToRCiBLE  Entrt,  ETC. — 87  Cal.  60 ;  unlawful  entry,  65  Cal.  143 :  60 

Cal.  669. 

Feafd— 54Cal.  120, 

JuDosTENT  —  appealed  from,  not,  64  CaL  864. 


kDVaiOVAIi  NOTES.  if74  i 

1  1870  (Ck)niinaed). 

liANB  Cassb— ejectment,  flD  CaL  490 ;  «l  CaL  238 ;  93  Cal.  208.  fVyr- 
clble  entry,  see  separate  note.  Mexican  grant,  56  CaL  260.  PnJbllc 
lands,  W  CaL  lA^aiML   Qoieting  title,  56  CaL  & 

NXGLIGXNCX— 82  CaL  164. 

NoTK— payment  of,  58  CaL  164 ;  64  CaL  466  ;  want  of  conMderatlOn 
for,  66  CaL  214. 

8AX.SB— vendor's  statements  after,  not,  4  West  C.  Bep.  601 ;  and 
■ee6We8taBep.4a 

Tbubtss'8  Dkxd~64  CaL  528. 

2  1875. 
JUDICIAL  NOTICE. 

Baitjcbuptcy  Pbocigxdikgs— while  action  pending  not  of,  £9  CbI^ 

177. 

Unitxd  STATia  Census— of  results  of,  64  CaL  9L 

SiTBB.  2.    EsTABUBKKD  BY  Law— Whatever  Is,  bnt  not  mlesoT 
Superior  Court,  60  CaL  360-367. 

StTBD.  8.  Laws  of  Natube.istc. —measure  of  time  as  sunrise  on 
morning  of  alleged  offense,  61  CaL  404 ;  streets  of  city,  M  CaL  306 ;  59 
CaL6& 

Books  akd  Documknts— almanac,  61  CaL  401 
2  1879. 

Nbitheb  Pabtibs  nob  Othbb  Intebbsted  Pebsons  —  ex- 
cluded ;  hence  grantor  may  swear  that  he  executed  a  deed  acknowl- 
edged before  a  notary,  and  if  he  does  so  falsely  is  guilty  of  perjury, 
64  Cal.  268. 

i   1880. 

Bubd.  2.    Chiij>bbn— 63Cal.  167. 

SuBD.  3.  Pabtibs  to  Action  Against  Executob,  etc.— depo- 
sitions, when  not  admissible,  61  Cal.  106  (instead  of  loi). 

I  1881. 

SuBD.  1.  Wife— maybe  witness  in  action  by  her  husband,  as  to 
community  property,  5  West  C.  Rep.  694 ;  may  testify  for  party  sep- 
arately accused  of  same  offense  as  her  husband,  64  Cal.  257 ;  incom- 
{>etency  to  testify  for,  against  her  husband  in  a  criminal  proceeding, 
tm!ted  to  cases  in  which  one  or  both  are  parties  (Pen.  Code,  {  1322), 
04  CaL  257. 

SrBD.  3.  CoNFSSSTON  TO  Pbikst  —privileged:  When  provislDn 
inapplicable,  fA  CaL  60U. 

I  1882. 

Head-note— should  have  at  end  word  '*  repealed  "  in  brackets. 

I  1884. 

Intbbpbetbb— short-hand  notes  of  testimony  taken  through. 
Inadmissible,  &4  Cal.  527  ;  56  CaL  119  ;  but  interpreter  must  be  called, 
66  Cal.  119.  Witness  may  be,  56  CaL  534.  Is  competent  witness  to 
show  former  testimony  taken  through  him,  60  Cal.  96. 

i  1888. 
Section  Cited— 59  Cal.  506.  . 
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S   1898. 

g    1894. 

8:bctio2C  CiTxa>— 59  CaL  606k 

§    1908. 

ESTOPPEL  BY  BBCORD. 

Jt7i>omknt  — or  order:  FtnalU^j  where  appeal  taken  and  oattad 
rexxianded,  see  60  Cal.  94.  Estoppel^  by  Jndgmeut,  where  certificate  of 
pvurcliase,  £9  CaL  62a. 

Jttbisoictiok— presumed  on  collateral  attack,  M  Cal.  251. 

8tTBi>.  1.  Probatk  or  Adminibtbattox  —  conclusiveness  of  pro* 
ceedin^,  66  Cal.  420,  666  ;  58  Cal.  114.  Distribution  to  assignee  does 
not  estop  person  Induced  by  fraud  to  make  the  conveyance,  8  Pac.  C. 
X..  J.  10:14. 

XiSOAii  CoN-DiTioN"  OF  PERSON— provlslou  inapplicable  to  refusal 
tx>  probate  will  of  mentally  incompetent  person,  62  CaL  201. 

Tttlb  8xrrTi.BD  by  Judgment  —  ejectment,  in,  67  Cal.  825 ;  64  Cal. 
T2,  95 ;  foreclosure,  of,  69  Cal.  178 ;  generally,  68  CaL  101 ;  Mexican 
grant,  as  to,  68  CaL  87. 

SnBi>.  2.  Mattxb  Dibectlt  Adjudged — county  court  judgment 
no  bar  to  ejectment,  64  Cal.  14 :  generally,  66  Cal.  212 ;  JV7  Cal.  668 ; 
merits  not  passed  on,  66  Cal.  212, 213 ;  nonsuit  irrelevant  evidt^nce,  8 
Pac.  C.  Li.  J.  497  ;  questions  involved,  determine  estoppel,  61  Cal.  132  ; 
same  cause  of  action,  64  CaL  S96 :  55  Cal.  21 ;  58  Cal.  18, 20  ;  61  Cal.  132  ; 
63  Cal.  80 ;  stipulation  where,  63  Cal.  30 ;  tenant,  Judgment  against, 
when  landlord  not  barred  by,  65  CaL  633. 

PARTrEs  AND  PRrviES  —  application  to  particular  cases,  55  Cal.  633 ; 
00  CaL  445, 613 ;  64  CaL  42. 

Identity— of  cause  of  action  and  parties,  61  Cal.  132. 

Notice  of  Pendency  of  Action  ok  Proceeding— verbal,  suflEi- 
dent,  63  CaL  664. 

I  1909. 

Matter  Directly  Determined  —68  CaL  564  (covenants  to  sup« 
ply  water  for  Irrigation). 

I  1910. 
Parties  Deemed  to  be  Same- 63 CaL  S61. 

I  1911. 

Same  Question  Litigated— 64  Cal.  80. 
Actually  and  Necessarily  Included— 63  CaL  564» 

\  1918. 

Judgment  Obtained  in  Another  State- after  due  service  of 
process,  not  impeachable  in  absence  of  surprise  or  fraud,  3  West  C. 
Bep.405. 

1916. 


Judicial  Bbcobd,  iMPXACKiKd— for  fraud,  C&  CaL  178, 179.  Jud|r* 
ment  of  sister  State,  after  due  service  of  process,  not  Impeachable  m 
absence  of  surprise  or  fraud,  3  West  C  ^ep.  405. 


1  1919. 

Bacnoxr  Cim> — SB  CaL  ML 

Ptbijc  Rkcorb  of  a  Privatb  WKimro  — certffled  copr  otz 
deed,  59  Cal.  806 ;  2  West  C.  Rep.  68  (aaorttna  fade  evidlence  or  gen* 
nlnenen,  doe  execution  and  deliTery  of  deed). 

{  1995. 

Cbrtificatic  or  Purchask — adverse  possession ,  defendant  claim* 
Ing,  6i  Cal.  4tt ;  annulment  of,  57  Cal.  S66 ;  Judgment  on,  wlieii  conclu- 
sive, 67  Oai.  525 ;  mortgage  of,  rights  of  foreclosure  parchaser,  6  'Weaift 
C.  Rep.  182 ;  premature,  54  CaL  630 ;  prima  facte  title  by,  50  Gal. 
628b 

Prdcart  Evidxxck— changed  to  prima  fade  hy  amendment  o£ 
1874  to  i  1883,  and  other  sections  of  this  Code. 

{  1986. 

Books— reading  medical  works  to  Jury,  erroneous,  60  CaL  68L 
PuBUSHXD  Maps  or  Charts— but  not  dfagramsyOl  CaL  BSZ, 

i  19S9. 

CoiTTBNTS  OP  Wrxtino  MAT  BB  Provxx> — after  faOnre  to  pro- 
duce, W  CaL  606. 

NoTTCK  TO  pRonircK — not  necessary,  where  writlttg  itself  a  notice. 
50  CaL  606b 

2  1948. 

Comparison  of  HANnwRrriKo— experts,  see  |  1870^  stibd.  9^  and 
notes ;  68  Cal.  289, 914. 

Nbrvousmbss  at  Timk  of  SioMiKa— release  for  Injury,  not 
proper  to  show,  64  Cal.  834. 

i  1944. 

WRiTixoa  Admittbd  or  Trbatbd  as  OsMunne — 56  CaL  474; 
and  see  68  CaL  280. 

;  1948. 

Entriks  in  Books— as  evidence  in  favor  of  pctrty  making  them, 
57  Cal.  806;  of  alleged  partnership,  55  CaL  29 ;  where  alteration,  55 
CaL20L 

2  1949. 

Head-Noti!— on  p.  601,  should  have  at  end  word  ** repealed"  in 
brackets. 

i  1959. 

Prksumptidmb;— generally,  see  1 196S  n. 

i  1961. 

tnrcoMTBOYXRTKD  PRKSTTMPTiozr  BxNBiKe— see  09  CaL  4191 

2  1962. 

ESTOPPEL. 

Bubd.  2.  BiBciTALS — consideration,  when  incpeachable,  54  OsL  19; 
deeds,  In,  62  CaL  160 ;  undertaklngto  release  attachment,  6S  GaL  5M; 
water  rights,  concerning,  57  CaL  22L 


W  ADDTaOSULL  K0TB8. 

S    1963  (Continned). 

^ic7si>.  a.   Estoppel  ix  Pais— absent,  when,  M  Cal.  67, 185, 196, 246 ; 

I  uiescence  generally,  54  Cat  140;  64  Cal.  57, 196,  801;  acquiescence 

Location  of  division  fence,  58  Cal.  113, 283 ;  63  CaL  303 ;  admissions  as 

'fco  non-negotiable  Instruments,  64  Cal.  245 ;  deception,  liability  for,  54 

OSckl.  422;  owner  conferring  apparent  authority,  see  64  CaL  303; 

slXence  as,  57  CaL  309. 

8t7Bi>.  4.  Tenant's  Duniai.  of  Landlord's  Titlk— exceptions, 
€13  Cal.  153 ;  rule  appUcable,  58  CaL  4 ;  5  West  C.  Bep.  884 ;  6  West  C. 
Step.  56. 

SiTBn.  6.    Judgment  ob  Obdeb — when  conclusive,  57  CaL  260, 525; 
6  "West  C.  Bep.  8S0. 

Otsbb  Estoppels— (subd.  7  and  section  In  general)  executor, 
Tione  against,  by  admissions  in  probate  papers  that  property  be- 
lonsed  to  estate,  2  West  C.  Bep.  68;  payment  of  money  or  incurring 
oT>ligatlon  therefor  at  request  of  party,  to  repudiate,  69  Cal.  23 ;  street 
sussessment,  by  assignment  of.  5  west  C.  Bep.  228;  title,  knowledge 
of  state  of  one's  own,  57  CaL  493. 

i  196S. 

Presumptions  of  Law— nature  of,  see  60  Cal.  419. 

DISPUTABLE  PBESUMPTIONS. 

SuBD.  1.  Innocence— of  crime,  or  wrong,  58  Oal.  219 ;  see  61  CaL 
143.  Presumption  of  innocence  neutralizes  or  overcomes  presump- 
tion of  life  in  bigamy,  58  CaL  219. 

8uBD.  2.   Unlawful  Act  and  Intent — see  55  CaL  20L 

SuBD.  3.    Obdinaby  Consequences — intended,  see  55  CaL  20L 

BuBD.  5.  Evidence  Wilfully  Suppbessed— deemed  adverse, 
see  57  CaL  146. 

SuBDs.  15, 16.  Begulab  Pebfobmance  of  Official  and  Judi- 
cial Duty— 54  Cal.  428, 480.  On  appeal,  no  presumption  that  plea 
not  passed  on  was  withdrawn  or  waived,  61  CaL  377.  Presumption 
that  Juror  sworn,  61  Cal.  654 ;  that  patent  properly  issued,  62  CaL  250 ; 
of  correct  action  of  probate  court,  63  Cal.  80. 

Subd.  18.   Mattebs  Within  an  Issue — 61  CaL  132. 

Subd.  2Sw    Identity — 61  CaL  548. 

-  Subd.  26.    Death  of   Pebson  not   Heard  Fboic  xn  Seven 
Yeabs— see  discussion,  58  Cal.  219. 

Subd.  82.  Continuance  of  Exibtino  Thino — see  58  CaL  219 ;  60 
Cal.410. 

Subd.  40.  SuBvrvoiasHip — fourth  rule — sexes  different,  male  pre- 
sumed to  have  survived ;  and  the  survivorship  of  the  wife  is  not 
conclusively  presumed  from  a  recital  to  that  effect  in  letters  of  ad- 
ministration of  her  estate,  1  West  C.  Bep.  868. 

PRESUMPTIONS  IN  VABI0U8  CASES. 

Appeal-  in  land  case,  pendency  of,  60  CaL  517. 

COKCLUBiyK  PBESUMPTIONS  —  63  Cal,  815. 

GoRTBACT — consideration  for,  64  CaL  443 ;  deemed  on  demurrer  to 
bein  wrltUig,  38  CaL  835 ;  46  Cal.  7. 

Entibe  Issue,  etc — submitted,  61  Cal.  132. 

LkW  OF  Anotheb  State — same  as  ours,  58  CaL  426 ;  61  Cal.  624. 


ADAZnOHAI.  XCOXBEL  dUl] 

2  1968  (Continued). 

I^ZTX— of,58CaL21S. 

Rbceipt— only  prima  fneie  evidence  of  payment,  but  Is  at  least 
that,63CaLS26. 

1  1968. 

Hka]>-Notb — omit  word  "  usase." 
'  Pbbjuby— one  UBcorroborated  Mrltness  Insafficlent,  61  CaL  536L 

i  1971. 

Real  Propkrtv  — morttta^e  lien  can  only  be  created  by  wr-itlos'* 
4WestC.  Bep.63i. 

i  1972. 

Part  Pierformakce— payment  not,  64  Cal.  23;  possession,   im- 
provement, and  partial  payments  for  land  as,  3  West  C.  Rep.  577. 

i  1981. 

BuRDEir  OF  Proof— where  complaint  anticipates  defense,  56  Cal- 
122.  Self-ddfense  in  action  for  wilfttUy  shooting  hnman  being,  3  West 
G.  Rep.  366.  Negligence  of  warehouaenuui,  in  action  for.  62  Cal. 
IM. 

i  1983. 

AiiTERATiON— after  execut!on,«66  Cal  214.     Record  altered  after 
made,  Inadmissible,  5  West  C.  Rep.  223^ 

}  1986. 

<    BtTBD.  3k     To  RXXiUZBB  ATTRKD/ICCK  BjBFORB  a  C0M1£IS8I0NKB  — 

66  CaL  sea. 

i  1989. 

WrrwKssN-oT  ObiiIokd  to  Attend— ont  of  county  of  residence, 
bat  la  not  QUt  of  Jurisdiction,  for  deposition  may  be  taken,  S6  CaL 
69S. 

2  2009. 

Venus- not  essential  to  affidavit, 56  CaL  588. 

Affidavit  of  MKRrra— on  opening  of  default,  56  Cal.  608 ;  61  CaL 

268. 

i  2010. 

Affidavit  of  Publication  —  once  a  week,  for  four  weeks, 57  CaL 
838. 

§  2012. 

Notary  Public  in  this  State — although  he  Is  affiant's  attorneyj 
56  Cal.  588. 

g  2021. 

Deposition  — of  witness  within  the  State  may  be  taken  though 
outside  county  and  beyond  tbbrty  miles,  see  56  CaL  589. 

§  2031. 

Notice  -'  shorter  time  not  prescribed  by  directing  service  of  notice 
"fbrthwlth,"  5  West  C.  Rep.     ' 


S74  y  jU>9SxioNAi<  jKyxm.- 

I  2082. 

OsjscrrxoiTS  TODicFOfiiTioN'—inaafficleiicy  of  afadavlt  on  which 
BUbpcBua  issued  is  ground  of,  bat  not  for  quashing  8ubpcen%  M  Cal.  401. 

X^ROOi*  MrrsT  be  Madib  at  thb  Triai.— that  witness  continues 
aJosent,  and  where  done,  depositions  admissible,  63  Cal.  807. 

I  2043. 

TScxccTxraTO^sr  of  Witkkssics— discretion  of  coart,  61  Cal.  888 ;  ez- 
oeption  proper,  of  party  In  interest,  but  not  of  record,  56  CaL  M. 

I   2046. 

DiscRSTioir  ov  THS  Court— new  trial  will  not  be  granted  for 
error  In  allowing,  nor  Ls  such  error  reviewablo  on  appeal,  63  Cal.  58 ; 
exists  as  to  such  questions  by  prosecution  to  its  witnesses,  64  Cal.  882. 

I  2047. 

HBFRBsazN'Q  MxicoRY— 3  Wost  C.  Bep.  785. 
TTiTDEB  "HsB  DiRBCTiOK— when  fact  fresh  in  his  memory,  M  CaL  489- 

I  2048. 

Cro6S-£xamikatioN|  Scofk  and  Bxtknt  ov— credibility  of  wit- 
ness, attacking,  64  Cid.  256 ;  impeachment  by  collateral  question,  55 
Cal.  627  ;  57  CaX  845 ;  50  CaL  540 ;  range  of,  67  CaL  845 ;  63  Cal.  58 ;  rec- 
ord, on  alleged  matters  of,  63  CaL  58 ;  responsive  to  direct  ezamlna* 
Hon,  58  CaL  288 ;  61  CaL  148  ;  62  CaL  IfiL 

i  2051. 

Imfbachh^o  Advsrsib  Witness  —  peruBral  reputation  bad,  for 
truth,  honesty,  or  integrity,  58  CaL  214;  64  CaL  163;  addition  of 
term  "  integrity,"  3  West  C.  Ilep.  642, 646 ;  general  reputation  alone 
in  question,  64  Cal.  163.  Pi-evioxta  conviction  of  felony ^  57  CaL  571 ;  60 
CaL  413.  Conviction  of  misdemeanor  must  be  proved  by  record,  4 
West  C.  Eep.  77. 

I  2062. 

Inconsistent  Statements  ov  Witkess— 60  CaL  95;;  61  CaL  884, 
545;62CaL14& 

I  2053. 

EviDBNCB  OF  Gooi>  CHARACTER— in  criminal  case,  60  CaL  462 ; 

and  see  61  Cal.  143 ;  rebutting  irrelevent,  54  CaL  282. 

I  2061. 

Effect  ob  Valve  or  Evidence— charge  held  not  to  oover,  8 

West  C.  Bep.  674. 

Pbovincb  ov  Jury— effect  of  evidence,  54  CaL  156 ;  55  CaL  257 ;  60 

CaL  300,677. 

8uBD.  3.  Witness,  False  in  Part  —  to  be  distrusted  In  all ;  wil- 
ful falsity  requisite,  and  must  not  be  in  another  proceeding,  59  CaL 
660;  charge  that  Jury  ought  to,  or  must,  disregard  testimony,  im- 
proper, bat  liberty  to  do  so  may  be  left  to  Jury,  People  v.  Ah  Bing, 
March  31, 1881 ;  60  Cal.  869. 

SuBD.  5.  Civil  Cases— preponderance  of  evidence,  66  Cal.  600 
(fraud) ;  2  West  C.  Rep.  145  ^inapplicable  to  charge  of  Judge  In  equity 
case  where  verdict  merely  advisory,  as  for  reformation  ox  deed). 

Cbiminal  Cases— beyond  reasonable  doubt,  Pen.  Code,  {  1096 ;'.  66 
Cal.  405 ;  57  CaL  666 ;  53  CaL  213 ;  59  CaL  388,  3U0, 395. 


I  8065. 

WiTKKss  IicpucATZKO  HDfBXur—part  admits  whole,  despite  self- 
crlminatlon,  65  CaL  S7& 

}  9074. 

OrrsR  nr  Writtwo  to  Pat  a  Pabticitiab  Bnic  or  Moxxrr — see 
M  Cad.  SO  ;  63  Cal.  228. 

Tkkvkr— effect  of.  SI  Cal.  SS ;  fiS  CaL  270»  974 ;  need  'of^n  compo- 
Bltion,  fi6  CaL  Si ;  saflociency  of,  M  Cal.  161 :  63  CaL  a(B,  367 ;  sureties, 
by,  S7  CaL  415:  waiver  of,  M  CaL  48;  63  CaL  143.;  equivalent  otter  la 
complaint,  64  CaL  60 ;  63  CaL  226. 

i  8070. 

Srwcnrr  akt  Objsctiok— 4  West  C  Rep.  606. 
Lsoal-Tkndkb  Notss — validity  of  offer  of,  87  CaL  415. 

1  8077. 

OoiraTBUCTZON  ox*  Dkko— of  trust,  87  CaL  047;  of  partition,  58 
CaL6L 

Bbscbiptiok'  in  Coxvbvancb— constmctlon  of,  64  Cal.  206;  ISS 
CaL  368,  372;  87  Cal.  607  ;  68  CaL  21, 61, 307 ;  00  Cal.  807;  62  CaL  261  ;  6S 
CaL  306 ;  64  Cal.  32 ;  4  West  C.  Bep. 683;  6  West C. Rep.  280. 

DKmnTB  BoiTKDABT— la  declaration  of  homestead  ;  monntaln, 
or  raniire  of  mountains.  Is,  61  CaL  466 ;  description  by  particular  name 
sufficient  in  action  to  recover  realty,  6  West  C.  Rep.  130l 

SuBD.  L    DBFTtUTK  PABTICUI.ABS  Pbevah. — 4  West  C  Rep.  870L 

BUBD.  2.     BOUNDABIIBS  OB  SCONUMBNTS  PaBAKOUXT  —54  CaL  206; 

but  see  55  Cal.  667. 

Bubs.  4.   Road  or  Btbkax  as  Bouxdary— "small  creek*'  ex- 
duded,  4  West  C.  Rep.  136. 

SUBD.  6.    Rkfbrencb  to  Map —64  CaL  288  ;  63  CaL  396. 

2  8098. 

UvBRT  Ofttcbr— or  person  authorized  to  take  testimony,  etc, 
does  not  Include  United  States  court  commissioner,  66  CaL  465. 

i  8101. 

QuBSTioNS  or  Fact  vob  Jctbt— 64  CaL  151;  55  CaL  236;  50  CaL 

300, 40L 

I  8108. 
FBOVcrcB  of  CotTBT — questions  of  law,  62  Cal.  205. 


I 


ADDIZIOKAL  S0XE8. 


INSOLVENT  ACT  OP  1880. 


p.  645. 

In  effect  June  16,  I88O1 
Bee  Stats.  1880,  p.  816. 

§  1. 

AssiGKifKNTs  FOK  Benkftts  OF  Creditobs — Insolvent  Act  of 
1880  does  not  repeal  Civil  Code  provisions  concerning,  61  Cal.  269  ;  68 
CaJ.  463  ;  and  such  assignment  did  not  preclude  discharge  under  Act  of 
1SS2, 63  CaL  187. 

SxTSPiareTox— of  State  Insolvent  laws  by  federal  bankrupt  law,  55 
Cal.  299, 604  :  57  CaL  197  ;  59  Cal.  267.  But  property  acquired  by  tbe 
bankrupt  after  the  adjudication  does  not  belong  to  the  assignee,  and 
may  be  thrown  Into  Insolvency  by  debtor,  61  CaL  486. 

TntK  OF  Crbation  of  Bicbts  —  not  presumed  on  collateral  attack, 
upon  Involuntary  proceedings  that  the  debts  were  not  created  after 
the  Insolvent  Act  of  1880.  3  west  C.  Bep.  639.  A  Judgment  obtained 
In  1876  may  be  discharged  under  Act  of  1880, 3  West  C.  Bep.  199 ;  and 
80  may  be  a  debt  contracted  in  1878, 6  West  C.  Bep.  162. 

.  ?»• 

Sffect  of  Falsx  Oat^ — 60  Cal.  660. 

Oath  to  Schkduijc— made  before  notary  public,  instead  of  Judge, 
under  Act  of  1852,  does  not  authorize  discharge,  1  West  C.  Bep. 
779. 

I  6. 

Order— error  In  date  of  which  may  be  corrected,  59  Cal.  267. 
Jurisdiction  to  make,  attached  on  fiUng  of  petition  and  schedules,  SO 
CaL  131. 

Not  Less  Thak  Thirty  Days— notice  of  creditors'  meeting,  55 
CaL  476 ;  see  58  CaL  244  (under  former  act). 

Order  Staying  Proceedings  — enforcement  of,  54  Cal.  87. 
Effect  of,  on  mortgage,  62  CaL  385.  Notwithstanding  such  order,  suit 
on  mechanics*  lien  may  be  begun  within  the  ninety  days  prescribed 
by  {  1190,  Code  av.  Proc.,  63  CaL  122. 

Designate  a  Newspaper— 58  CaL  244  (under  former  act). 

J  7. 

By  United  States  Kail,  Postage  Prepaid,  or  Personally 
-eWestC.  Bep.  162. 

Publication  of  Notice  to  Creditobs- Jurisdictional  import- 
ance, 67  CaL  833 ;  proof  of,  57  CaL  333  (and  see  58  CaL  244) ;  59  CaL 

"  iKvoLrNTARY  INSOLVENCY — <H«nte«rt  of  proceedififft.  Proceed- 
ings under  Act  of  1876,  may  be  dismissed  for  Inexcusable  delay  in 
their  prosecution,  64  CaL  4S2. 


I  8  (Gontinaed). 

AuJiTDiCATiON  OF  Insolvkwct— imdCT  Act  of  1878,  referred  not 
to  diacbane.  bot  to  order  made  for  meetioflr  of  creditors,  39  GSaL  LM, 
125 ;  for  wblcb  tbe  ooart  need  not  wait,  M  CaLM. 

Dkbts— presamed  to  have  been  created  after  Act  of  1880  took 
eflPect,  2  West  a  Bep.  142. 

1  10. 

No  PuBLiCATioir  or  Notictb  to  Cbbditobs— as  Involuntary  pro- 
ceedings, to  give  Jurisdiction,  2  West  C.  Bep.  UZ, 

2  16. 

ApponrriaarT  or  ak  Assioksk— alleging,  S  West  C.  Rep.  9$J  ; 
and  finding,  6  West  C  Rep.  16U  Proof  oi  nonce  of  order  ^opointing^ 
assignee  establisbed  by  redtais  in  sucb  order,  8  West  C.  Bep.  63a. 

2  16. 
Notes  Shouu>  ms  Transposed— to  1 17. 

i  "■ 

AssiGKJEK  Fboskcutin'o  ACTION— uotc  sbould  bo  transposed  to 

118. 

Whkat  Obowiko  on  HomcsTSAD— does  not  pass  to  assignee,  X 
West  C.  Bep.  2Q2. 

DuTT  or  AssiQNKS— to  hold  property  for  parties  interested,  S 
West  C.  Bep.  309. 

DissoLVK  ANY  Attachmbnt,  ETC. — 866  Under  former  act,  57  CaL 
861 ;  59  Oal.  134.  If  attachment  claimed  to  have  been  made  more  than 
thirty  days  prior,  judgment  to  be  enforced  only  sgidnst  certain 
attached  property,  wiU  be  affirmed  if  error  not  inade  apparent  on 
record,  63  Cal.  277. 

i   18. 

Bight  to  Bkootkr— effects  of  insolvent.  Insolvents  may  be 
ordered  to  turn  over  property  to  assignee  where  no  conflicting  claim- 
ants,  8  West  C.  Bep.  782. 

AssiONEK  Proskcutiko  ACTION — Assignment  must  be  alleged 
in  complaint,  63  CaL  67.  Demand,  when  need  not  be  averred  or 
proved,  3  West  C.  Bep.  368. 

i  29. 

AssiONEB  Excluding  Clain— not  subject  to  suit  in  equity,  but 
order  sastaining  his  action  should  be  appealed  from,  61  Cal.  242. 

§  80. 

CuMUiATiVB  Benedy  IN  EQUITY— to  compel  assignee  to  per> 
form  his  trust,  and  account  for  the  property  as^ned,  1  West  C.  Bepw 

784. 

§  82. 

Distributed — disturbed  T 

§  88. 

Compelling  Assignee  —  to  perform  his  trust,  and  account  for  the 

!»roperty  assigned,  cumulative  remedy  in  equity  for,  1  West  C  Bepi 
84. 


f^ 


B75  e  ABDmoMAXi  Hones. 

3   36. 


Seforib  this  BiTACTireKT —partneni  coni'l  not  themselves  applv 
tor  tlie  benefit  of  the  act,  or  be  adjudged  iQsolvent  aa  such,  6  OaL 
IAS  ;  8  Cal.  44  :  55  Cal.  902 ;  so  as  to  prevent  pursuit  of  firm  property  by 
creditors,  54  Cal.  315 ;  56  Cal.  632  ;  but  discharge  of  individual  partners 
could  bar  partnership  debts.  62  Cat  443 ;  68  CaL  187  «  (expliuniug  or 
overruling,  56  Cat  632, 639 ;  8  Fac.  C.  L.  J.  1034). 

2  44. 

MoBTGAOB  icAY  BK  FoBBCiiOSXD  --  agalnst  land,  if  persoual  Judg- 
ment for  deficiency  waived  in  complaint,  62  CaL  38o. 

§  45. 

Provablb  Dsibt  —  prohibition  against  prosecution  by  creditor 
holding,  does  not  cover  mechanics'  lien,  63  CaL  122. 

i  47. 

WiTHOTyT  ANY  APFLTCATiOK — henc6  at  instance  of  receiver,  8 
West  C.  Bep.  762. 

i  49. 

CoKcifiALBD  ANY  Pabt  ov  Hib  Estats  ^  uuloss  Very  trifling,  fiO 
CaL  287. 

i  50. 

Cbsditob — opposing  the  discharge,  included  assignee  under  Act  of 
1852,  63  CaL  328. 

Opposition'  to  Dischabgb— under  Act  of  1852  might  be  made  by 
creditor  whose  Judgment  has  been  set  aside,  62  CaL  28,  or  by  assignee, 
63  Cal.  328. 

'  Verification  of  Plbadinos  —  Bequlrement  applies  to  answer 
filed  since  Act  of  1880  in  effect,  62  Cal.  46. 

Withdrawal  of  Opposition  —  may  be  made  (under  Act  of  1852) 
without  consent  of  other  creditors,  64  Cal.  894. 

i  53. 

Dibchaboe— finding  that  court  granted,  held  sufficient,  6  West  C. 
Bep.  16L 

'  Debts— debt  will  not  be  presumed  to  have  been  created  after  Act 
of  1880  went  into  effect,  8  West  C.  Bep.  639.  Discharge  covers 
promissory  note  assigned  without  Indorsement  to  a  resident  of 
another  State,  3  West  C.  Bep.  436. 

Decree  of  Dibchargb-~  effect  of,  8  West  C.  Bep.  436,  does  not 
transfer  title  to  converted  property,  6  West  C.  Bep.  128. 

Pleading  Dischabob— in  bankruptcy,  after  Judgment,  when  too 
late  for,  62  CaL  514,  collateral  avoidance  for  fraud,  64  Cal.  233. 

Discharge  Fbaudulently  Obtained— may  be  avoided  collat- 
erally under  Act  of  185'>,  when  pleaded,  64  Cal,  233. 

Refusal  of  a  Dibchabgb— discretion  of  court  to  vacate,  12  Pac. 
C.  L.  J.  13.. 

Disposition  of  Pbopbbty— under  former  act,  where  discharge 
refused,  property  reverted  to  creditors,  57  CaL  211 ;  see  37  CaL  609. 

I  56. 

With  View  to  Pbevent  Property  Frosc  Coming  to  Assignee, 
XTC.  -finding  covering  these  provisions  sufliclent,3  West  C.  Bep.  63d. 


AJaanoiUL  vcraa.  675  d 

i  66  (Coiitinned). 
Amezm  mat  Rbcotsb  thb  Pbofkstt— see  C  CaL  4^ 

FRAFDUI.SKT  PKSFKBKKcm  AND  Traksfkrs— If  enoocrli  foimd 
by  court  to  avotd  salejit  need  not  And  more,  sach  is  Intentfon  to 
prefer  a  creditor,  2  west  C.  Bep.  142.  Insafflcient  clianse  of 
possefiston  as  against  assignee  of  insolvent,  63  Cat  4M. 

Assign VKKTS  fob  Bbkbfxt  oy  Csjeditobs— 61  OaL  209  ;  63  GaL 
187, 463 ;  see  also  6  Saw  j.  77. 

I  60. 

HoMBSTiCAD— court  may  exempt  or  set  apart,  but  ma3r  not  order 
sale  thereof.  If  over  limit  of  f5,000, 62  Cal.  44L  And  if  no  valid  borne- 
stead  in  exiKtence.  order  setting,  homestead  apart  to  insolvent  is  a 
nnllltv,  2  West  C.  Rep.  120.  Yet  under  Ant  of  1852,  failure  of  Judfire  to 
set  homestead  apart  not  conclusive  that  it  was  not  a  homestead,  nor 
equivalent  to  an  abandonment,  3  West  C.  Rep.  203.  If  sul>seanent 
and  subject  to  mortgage  by  insolvent,  no  bar  to  foreclosure,  6^  GbJL 


i  68. 

Bbceivkbs— appointment  aathorlxed  under  this  section,  58  GaL 
8S6 ;  and  see  69  Cal.  899 ;  may  be  made  by  the  court  at  chambers^  90 
Cal.  227.  Functions  not  suspended  pending  appeal  from  adjudication 
of  insolvency,  68  Cal.  856w  Bxtent  of  authority  over  disputed  prop- 
erty, 63  CaL  2W.  Person  failing  to  turn  over  property  to,  not  pan- 
tehable  for  contempt,  when  claims  title  adversely,  69  CaL  406b 

i  64. 

COKTXXPTS— 59  CaL  406. 

Attachmkxt— dissolved  by  insolvency  under  Act  of  1876,  S7  CaL 
961 ;  69  CaL  184 ;  and  see  68  CaL  277. 

i  66. 

Court  may  Dismiss  Pbockkdikos— under  Act  of  1876,  for  inex- 
cusable delay  in  their  prosecution,  64  CaL  492. 

I  67. 

Rejsctino  Crei>itob*s  CiAnc— appeal  lies  from  order  approving 
assignee's  exclusion  of  claim,  and  hence  equity  suit  improper,  61  CaL 
242. 

i  68. 

CoNFLicTiNO  Acts  Rjbfkaued— but  not  provisions  of  Civil  Code 
concerning  assignments  for  benefit  of  creditors,  61  Cal.  269 ;  63  CaL 
463 :  nor  less  stringent  provisions  as  to  discharge  contained  In  former 
act,  3  West  C.  Rep.  199 ;  but  Act  of  1880  in  effect  a  continuation  of 
prior  law,  3  West  C  Reip.  199 ;  and  a  Judgment  obtained  in  1876,  may 
be  discharged  under  Act  of  1880, 3  West  C.  Rep.  199 ;  as  may  also  be  a 
debt  contracted  in  1878, 6  West  C.  Rep.  162. 

Case  in  Insolwnct  iNSTmrrEn—not  affected  by  repeal,  but 
this  provision  not  Intended  to  keep  In  force  former  mode  of  proced- 
ure In  conflict  with  the  act,  as  non-veriflcatlon  of  answer  opposing 
discharge,  62  CaL  46. 

p.  670.    Libel  and  Blander. 

Costs — same  as  under  general  law  (except  to  cover  counsel  fees), 
and  not  carried  if  recovery  less  than  6800,  in  JHstrict  (or  Superior) 
Courts,  66  Cal.  664. 


INDEX. 


ZThe  refereneet  ar§  to  the  uetiom,^ 

Abat«ment--aotlon  not  to  abate  by  death  or  other  dlsaUiltTf  S  U5. 
action  not  to  abate  by  transfer,  380. 
of  nuisance,  action  for,  731. 

Ablnreviations— use  of,  186. 

Absence— at  trial  waives  jury,  631. 

from  State,  effect  on  Statute  of  Limitations,  351. 

publication  of  service  on,  413. 

of  evidence,  ground  for  continuance,  595. 

of  witness,  deposition  may  be  taken,  2020. 

Absentee— appointment  for,  in  probate  proceedings,  1718. 

Abstract— In  partition  suits,  800. 
costs  for,  when  allowed,  799. 
to  be  verified,  800. 
by  executors  and  administrators,  1622-1663. 

Accident— a  ground  for  new  trial,  657. 

Account— c(M>y  of,  may  be  demanded,  464. 
how  stated  In  pleadings,  454. 
items  of,  need  not  be  pleaded,  454. 
further  account  may  be  ordered,  454. 
reference  on  judjrment  by  default,  586. 
reference,  and  trial  by  referees,  639. 
to  be  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persons  trusted  with  estate,  146L 


to  be  rendered  by  surviving  partner,  1586. 
in  case  of  executors  and  administraioi 


>r8, 1636. 
ftnal  account  of,  1652. 
proceedings  In  case  of  neglect  to  render,  1668. 
order  to,  may  issue  agahist  public  administrator,  1735. 
of  public  administrator,  when  to  be  made,  1739. 
of  joint  guardian  may  be  allowed,  1775. 

Aooonnting  and  settlements— action  for,  for  rents  pending  redemp> 
tion/707. 

See£ZBOXrrO]l8  ASD  ADHimSTBATOBflL. 

Accrued  right— not  affected  by  Codes,  8. 

Acknowledgments— judicial  officers  may  take,  179. 

Act— See  Godb  of  Civil  Pbooxdubb. 

Action— Code  not  to  effect  pending,  8. 
definition  of,  22. 
are  of  two  kinds.  24. 
one  form  of,  only,  of  civil  action,  307. 
asFainst  huRband  and  wife,  when  wife  may  defend  alone»  S7L 
does  not  abate  by  death,  etc.,  385. 
against  executors  and  administrators,  1582, 1884. 
aa;aiust  joint  debtors,  9Bi>-iK}4. 
against  steamers,  boats,  and  vessels,  813-827. 

Code  Civ.  Psoo.— ft'Y.    C  673  ] 


'074  INDEX. 

.  Aetton-  Continued. 

•ffftinst  sheriff  for  official  acts.  1068. 
atjainst  sureties  on  arrest  and  ball.  190. 
against  two  or  more,  proceedings  thereoii»  414. 
arbitration  revolcing  submission  to,  1290. 
between  tiasband  and  wife,  370. 
by  whom  prosecuted,  SO,  367. 
by  assignee,  368. 

by  executors  and  administrators,  1563, 1500. 
by  father  or  mother,  for  Injury  or  death  of  child,  87S» 
•  by  father  or  mdther,  for  seduction  of  daughter,  375^ 
by  guardian,  for  Inlury  or  death  of  *ward,  376. 
by  guardian,  for  seduction  of  ward,  875. 
by  guardian,  for  property  of  ward,  1769. 
'  by  purchaser,  at  sheriff's  sale  after  eviction,  708» 
by  receiver,  668. 

by  representative,  for  death  of  person,  877. 
by  State,  446. 

by  surety,  to  compel  satisfaction  of  a  debt,  lOfiOt 
by  unmarried  female,  for  seduction,  374. 
by  whom  prosecuted,  30. 
commencement  of,  350, 405. 
consolidation  of,  1048. 
causes  of,  which  may  be  united,  427. 
continuance  in  case  of  death,  etc.,  389. 
costs,  when  allowed  In,  1022-1039. 
costs,  when -several  actions  are  united,  1023. 
depositions  in,  2020, 2021. 
dismissal  of,  581. 

for  condemnation  of  lands,  proceedings  in,  1243-1253. 
for  damages  against  defaulting  witness,  1992. 
for  damages!  or  usurpation  ofoffice  or  franchise,  807* 
for  death  or  iiijury,  who  may  sue,  876, 377. 
for  delivery  or  personal  property,  S09-52L 
for  foreclosure,  form  of,  726-728. 
for  foreclosure  of  liens,  1191-1199. 
for  libel  ami  slander,  460. 
for  liens  may  be  consolidated,  1196. 
for  nuisance,  731. 

for  partition  of  real  property,  752-797. 
for  recovery  of  estate  sold  by  guardian,  180C. 
for  determining  conflicting  claims  to  real  prop6rty»  TM-Ttt, 
for  seduction,  who  may  sue,  374, 375. 
for  trespass  on  realty,  733, 1583. 
for  usurpation  of  office  or  franchise,  802-^0i. 
for  waste,  732, 1583. 
form  of,  307. 

Kiardlan  power  to  bring,  1769. 
eludes  special  proceedings,  I6S. 
in  Justices*  Courts,  83i>-85(h 
bow  commenced,  405. 

llmitiitlun  of  action  on  guardian's  bond.  1805. 
limitation  of,  foe  recovery  of  estate  sold,  1806b 
limitation  of  actions,  313-362. 
limitations  in  other  than  real  actions,  S8&-848. 
limitations  of  actions  for  vacating  sales,  1578. 
limitation  of,  how  affected  by  Code,  9. 
limitation  of,  on  preferred  claim  for  wages,  120S. 
manner  of  commencing,  407-412. 

may  be  retried  on  failure  of  verdict  or  dischaise  of  jmr,  9tL 
may  proceed  after  Judgment  against  one  of  seyeial  defendant^ 

on  ondertaUng  in  provisional  remedies,  652. 


tNDBx.  iTir 


on  undertaklDg  aftor  dianilasal*  561. 

on  submlsslonto  arbitration  revoked,  1290. 

on  bond  of  administrator,  by  coadministrator,  1588. 

on  l>ond  of  guardian.  1804. 

parties  in,  how  designated,  306. 

parties  to,  867-38!). 

pendency  of —notice,  when  given,  409, 785. 

pending,  when  deemed,  1049. 

pending,  ground  for  demurrer,  430. 

people  not  required  to  give  bonds  in,  1058. 

personal,  may  be  had  for  lien  of  Ial>or,  etc.,  1197. 

place  of  trial  of ,  SiKMOO. 

place  of  trial,  change  of,  397-400. 

pleading  in,  420-476. 

postponement  of  trial  of,  595. 

questions  of  fact  not  In  issue,  how  tried.  909. 

reassignment  and  transfer  of,  in  Justices'  Courts,  90. 

r^^lstcr  of,  to  be  kept  by  clerk,  1052. 

State  not  required  to  give  bonds  in,  lOSB. 

successive  actions  on  same  contract,  1047. 

summons  in,  407-416. 

testimony,  when  to  be  taken  by  clerk,  1051. 

time  of  commencement  of,  312-362. 

to  be  prosecuted  by  real  party  in  Interest,  367. 

to  compel  an  accounting  for  rents  and  profits,  707. 

to  determine  adverse  claims  to  real  property,  7d8k748* 

to  determine  adverse  claims,  1050. 

to  quiet  title,  738. 

to  redeem  from  Judicial  sale,  346. 

transfer  of  the  Justices'  Courts,  90. 

trial  of  600-645. 

who  may  appear  in,  in  Justices'  Courts*  842. 

Action,  oanses  of— Joinder  of,  427. 

successive,  on  same  contract,  1047. 

Aotlona— in  Justices'  Courts,  how  entitled,  89. 
appearance  in,  842. 
arrest  of  defendant  In,  861-86{. 
attaclmient,  when  may  issue,  866-669. 
claim  and  delivery,  proceedings  in,  870. 
how  commenced,  839-850. 
pleadings  in,  851-^59. 
place  of  trial,  832-838. 
place  of  trial,  change  of,  832. 
proceedings  after  change  of  venue,  896. 
provisions  of  Code  applicable,  925. 

Acts— of  foreign  executive,  as  evidence,  1918. 
of  municipal  corporation,  as  evidence,  1918. 
declaration  of  iMuty,  as  evidence,  lu70. 

Adyonmment— for  term  for  absence  of  Judge,  139. 
till  next  regular  session,  140. 
of  Superior  Court,  when,  74. 
In  absence  ofjury,  from  time  to  time,  617. 
of  Supreme  Court.  46. 

testimony  may  be  taken  by  deposition  on,  596. 
to  non-Judlclal  day,  effect  of,  135. 
In  contesting  certain  elections,  1121. 

A^jntant-general— see  Natioital  Guabd. 

Administration— of  estate,  to  whom  granted,  136S. 
who  <*isqualifled,  1369. 


'  attoraer  to  pnctlM,  T 


SttllantattiUj 
fact,  to  RTold  poMiHHiaiiieiii.  ssi. 
afenaioaneM  ot  InnnuneDt  I17  fsUnn  to  verlfr 
pnuloenN*  ol  laaCtaiacnC  by  plalnUff.  4U. 


whenisnniiaenaM  or  iiutnunent  not  admitted.  449. 
AdTNM  olalm— to  ml  property,  netlaa  to  detarmlne,  ns. 

to  penoual  property,  aotloa  to  determlDe,  igM. 
AdntM  pirtr— oa  appad.  vtw  it,  ua. 

In  inMrTeniiaii.  SSL 

wUau  DotUed  to  prodneo  mitteii  luKmment,  Isn. 
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Ixk  proceedings  to  try  right  of  office,  804. 

iim  proceedinprs  to  perpetoate  testimony,  2084. 

in  replevin  wnere  flelivery  is  claimed,  510. 

juror  may  make,  as  to  misconduct  of  jury,  657. 

znay  be  taken  by  Judicial  officers,  179. 

of  concealment  or  materiality  of  witness,  1988. 

of  costs  and  disbursements,  1033. 

of  justification  of  bail,  495. 

of  mariners'  claim  of  wages,  825. 

of  notice  of  filing  award,  1260; 

of  plaintiff  dei]>1ng  execution  of  instmmeat,  448k 

of  printer,  evidence  of  publication,  2010. 

of  property  due  judgment  debtor,  717. 

of  sole  trailer,  1818. 

of  service  and  mailing  of  notices,  1306. 

of  return  of  sunmions,  410. 

of  service  of  summons,  415. 

of  sureties  on  bonds,  1057. 

of  publication,  what  to  specify,  2010. 

of  publication,  where  filed,  2011. 

of  title  to  property  claimed  by  third  party,  619. 

of  witness  for  exoneration  from  contempt,  2069. 

on  application  for  writ  of  review,  1069. 

on  application  for  injunction,  626,  627. 

on  application  to  perpetuate  testimony,  2084. 

on  Claim  and  delivery,  510. 

on  motion  for  continuance,  695. 

ou  motion  to  dissolve  injunction,  532. 

on  motion  for  a  new  trial,  when  to  be  filed  and  served,  6581* 

on  objections  to  appointment  of  referee,  642. 

on  submission  of  controversy,  1138. 

service  of  copy,  in  arrest,  484. 

service  of,  in  replevin,  512. 

service  of,  in  injunction,  527. 

to  accompany  summons  against  judgment  debtor,  991* 

to  bo  filea  by  sheriff  in  replevin,  520. 

to  bill  of  costs,  1033. 

to  compel  judgment  debtor  to  answer,  715. 

to  copy  of  assWnment  to  redemptioner,  705. 

to  (liscnarse  attachment,  556. 

to  oppose  discharge  of  attachment,  557. 

to  oppose  dissolution  of  injunction,  532. 

to  petition  to  obtain  further  security  from  admlnistiator,.  1397* 

to  show  misconduct  of  jury,  659. 

to  vacate  order  of  arrest,  503. 

verifying  pleadings,  44H. 

when  affiant  Is  non-resident,  446. 

when  affiant  is  a  corporation,  446. 

when  State  is  a  party,  not  required,  446. 

when  valid  though  defective,  1046. 

when  may  be  used,  2009. 

AfSnity— disqualifies  judge,  170. 
disqualifies  juror,  602. 
dlsqualifl  es  referee,  641. 

Afiinnatioa— equivalent  to  oath,  2097. 
oath  includes,  17. 

Agsnt-appolntment  of,  to  take  property  on  distribution,  1601« 
to  furnish  bond  in  such  case,  1692. 
liability  of,  on  bonds,  16S5. 
to  render  aimiial  account  to  Probate  Court,  169li 
declarations  of,  1870. 
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AUeo— effect  of  alienage  on  limitation  of  actions.  354. 

Alienation-«fter  salt  commenced,  effect  of,  in  real  actions,  740,  747. 

Allegntions^-afflrmatlye,  by  whom  most  be  proved,  1868. 
denials  of,  bow  made,  437. 
if  not  controverted,  deemed  admitted,  462. 


In  complaint  for  injunction,  what  essential,  826. 

uUuKsaffali 
sliam  and  irrelevant  lo  be  stricken  ont,  453. 


In  pleaOiJiKS  anUnst  joint  debtors,  993. 


material,  wliat  are,  463. 
material  only  need  be  proved,  1867. 
negative,  when  must  be  proved,  1869. 
to  ue  liberally  constmed,  4JS2. 
redundant,  strUdng  out,  453. 
when  deemed  admitted,  462. 
when  deemed  controverted,  462. 
burden  of  proof  of,  1869, 1961. 
TBriance,4eM71. 

Allowance— for  support  of  family  of  decedent,  1461, 1467. 
how  to  be  paid,  1467. 

Altwration—ln  writing  must  be  accounted  for,  1962. 

▲mbigoity— as  a  ground  for  demurrer,  «30. 
grounds  of  demurrer  to  answer,  444. 

Amendments— after  demurrer  filed,  472. 
by  lulding  or  striking  out  party,  473. 
by  correcting  name  of  party,  473. 
must  be  filed  and  served,  432. 
of  course,  472. 
of  process,  128. 
terms  may  be  Imposed,  473. 
to  compUunt,  when  allowed,  464. 
to  complaint,  service  of,  432. 
to  pleauings  or  proceedings  generally,  47S. 
to  pleadings  in  Justices'  Courts,  859. 
upon  affidavit  and  notice.  473. 
errors  and  defects  to  be  disregarded,  475. 
fictitious  name,  where  real  name  discovered.  474. 
service  of,  432. 472. 
supplemental  pleadings,  464. 
vanance.  469-471. 

Amicable  actions— 1138-1140. 

Another  action  pending— ground  for  demurrer,  439. 

Answer— as  a  pleading,  422. 

amendment,  when  allowed,  464-472. 

as  an  appearance,  1014. 

by  whom  verified,  and  form  of  verification,  446. 

construction-of ,  452. 

copy  of  instrument  in,  effect  of  pleading,  448. 

crossKlemands  in,  440. 

counter-claim  in,  438-440. 

defenses  in,  must  be  separatdly  stated,  44L 

demanding  items  of  account,  454. 

defenses  not  raised  by,  waived.  484, 439. 

demurrer  at  same  time  with,  431. 

demurrer  to,  443-444. 

denials  in,  437. 

disclaimer,  739. 

effect  of  omission  to  set  up  counte»clalm  In,  866b 

effect  of  demurrer  on  answ^,  472. 

errors  and  defects  m,  475. 

I* . 


rry?Sfr" 


1n  pnoeeilliig  lelulf s  to  «» 
"-^^ -^niet  rafeea  by . »». 

ibUHifMnrwHisdlngi  Bflar  Judgment,  an. 


BuperluT  Oonrl,  9tfc 
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jpealfl  to  Superior  Oonrts— CM/toiied. 
trial  de  novo,  when*  976. 

Iadsrment  on,  980. 
ees  on,  980. 
Code  sections,  99&-9B8,  not  to  apply  to,  9S9. 

kjpp^az'cuice— accusation  against  attorney  to,  293. 
basbaQcl  and  wife,  370, 371. 
time  for,  to  be  inserted  in  summons,  107. 
"Waives  service  of  summons.  406, 418. 
by  demurrer  or  answer,  1014. 
failure  of,  waives  findings,  634. 
failure  of,  waives  J  urv,  631. 
failure  of,  in  Justices^  Courts,  884. 
of  parties,  is  waiver  of  notice,  1306. 
waives  issuance  of  summons,  406. 
what  constitutes,  1014. 

JELppellant— must  file  undertaking.  941. 

executors  and  administrators,  wben  need  not  file*  Mi, 

must  furnish  papers,  S60. 

what  to  famish,  on  appeal  from  order.  951. 

what  to  f lunish,  on  order  for  new  trial,  982. 

who  is,  938. 

iLppellate  jurisdiction— of  Supreme  Court,  80, 52. 
of  Superior  Court,  75, 77. 

Application— to  court,  repetition  prohibited,  182. 
repetition,  a  contempt,  183. 

Appraiser— may  be  appointed  at  chambers.  166. 
to  be  appointed  oy  Superior  Court,  1444. 
who  are,  and  by  whom  appointed,  1444. 
to  be  sworn,  1445. 
duty  of,  1445. 

appointment,  what  to  Include,  1445. 
inventory  to  be  signed  by,  1449. 
of  af ter^llscovered  property,  1481. 
duty  of,  as  to  homestead,  1476. 
report  of,  on  homestead,  1477. 
report,  how  confirmed,  1478. 
appointment  of,  on  estate  of  ward,  1778. 

Appraisement— of  estates  of  deceased,  1444, 1476. 
of  ward's  estate,  1773. 

Arbitration— what  may  be  submitted  to,  and  when,  1281. 
titles  cannot  be  submitted,  1281. 
submission  to  be  in  writing,  1282. 
submission  entered  as  order  of  court,  1283. 
revocation  of,  1283. 
powers  of  arbitrators,  1284. 
adjournments,  1284. 
oath  of  arbitrators,  1288. 
power  to  administer,  1284. 
majority  may  decide  question,  1285. 
arbitrators  must  be  sworn,  1285. 
must  all  meet,  1053. 
bnt  two  acting  is  sufficient,  1053, 1285. 
award  must  be  in  writing,  1286. 
Judgment  on  award,  when  entered,  1286. 
grounds  for  vacating  award,  1287. 
award  vacated  in  certain  cases.  1287. 
court  may  modify  or  correct  awards,  1288. 
deeislon  on  motion  subject  to  appeal,  1289. 


fidgIIlant.  wtwn  not  BiMsct  to  ■ppal,  >33a. 
ttibmliiloa  to,  liTeToked»cieaaiireoC  <laiuAgcs»  J2ML 
»  TCHmd  for,  wb«n  to  be  broo^t  np,  CSS. 


If  sstMe,lM>. 


r«Bt  and  ball— (tontfswd. 

^  Judffmeoc  against  M  ball,  SM. 

I  on  an  etcme.  sn. 

BnrreiUlerof  llettaOaatbybaa,  M. 
naniper Aif  office  may  be  moMed,  SH. 

nndflTtaUnsof  i^Mulauttor  releMe,  m. 
TaoUogonler of  ureat,  tOt-WI. 
wltueSB,  wiifln  eioMintaa  rrom,  IWI. 
wttoess.  when  eulltlea  ta  Oiscliaiso  ITom,  im. 

Bee  DlBOHABOa  VBOM  iHPBISOBIIEirT. 

.A^satdt  and  batterj^JdHadliitlon  of  JoaCIeea'  Courta,  ILL 
.AnmiiM anl— of  vain*  of  propert;  oraaemned.  IMS. 

.Asalgnment— dT  sccoontB.  etc.,  3B8. 
oi  tbing  111  actiDii.  wa.  sail. 

teUempUoiier  Co  produce  copy  ot,^la.' 

Ana< 


Mnon— of  Kltaeu,  power  at  JudleUl  oS 

In  pro1at«  proceeiUiigs,  io  compel  MtenilHim  at  ei 

or  person  cited  to  appear,  14ec. 
ot  aieCQtor.  sccretnslngtoqipearaiulTenanreili 
idanue— of  wltoenea  maj'  be  eonipeUed,  m, 
ol  wltaesMa,  Uow  procured,  13Cii-r»T. 
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fcAlci  Ji  ncy— <}^wKnnierf. . 

Pintles  of,  282.  ^ 

<dei]aa]Ter  of,  to  accmatioiif  294. 
examination  for  admission.  27&-279. 
exempt  from  Jury  dnty,  200. 
Tees  of.  1021. 

general  duties  of,  282.       ^^  ,^, 
1  certain  cases  not  to  testify,  1881. 
in  Justices*  Courts,  842.        ^       ,»^  ,„ 

Iiistice,  or  ju(Lge  may  not  act  as,  170-171. 
udgment  agamst  on  accusation,  299. 
lcen8eof,277,281.^^     ^  .x     ^    v  r.« 

may  instruct  sheriff  what  to  attach,  643.      .    .     

may  require  sheriff  to  take  property  In  repleylOi  611. 

may  consent  to  waive  luir*  <>3i. 

may  waive  findlnff  of  facts,  e34. 

measure  and  mode  of  compensation,  1021. 

must  not  be  receiver,  866. 

name  of,  to  be  indorsed  on  summons,  407. 

notice  of  change  of,  in  action,  285. 

oath  of,  on  admission,  278. 

of  other  State,  how  admitted,  279. 

papers  to  be  served  on,  1015. 

practicing  without  license,  a  contempt.  281. 

pleadings  to  be  signed  by,  446. 

power  of,  283.  ,    ^         ^  ,^^, 

privileged  communications  of,  1861. 

proceedings  for  removal  of,  287-299. 

qualifications  necessary  for  admissionr  275-^6. 

reference  on  accusation  asalnstr^S. 

removal  and  suspension  of,  28&-2d9. 

roU  of.  to  be  kept,  280.  ,    ,  ^ 

service  of  papers  on,  to  be  made,  lOlS. 
striking  off  roil,  286-299. 
trial  of,  on  accusation  filed,  297. 
verification  of  accusation,  291. 
who  may  practice  in  Justices'  Courts,  842. 
Attorney-general— duty  of,  in  proceedings  for  escheated  estates,  1272. 

need  not  verify  pleading,  446.,       ^    _      ^^ 

may  bring  action  for  usurpation  of  office,  803, 804. 

Awards-see  Abbitsatioit. 

Bsll--def endant  discharged  on  giving,  486. 
deposit  made  instead  of,  497. 
In  contempts,  1215, 
Justification  of,  493-495. 
may  be  given  by  defendant  on  arrest,  487. 
may  surrender  defendant,  488. 
may  arrest  defendant,  489. 
may  be  exonerated,  491. 
may  be  examined  las  to  quaIificatlons»  495. 
qualifications  of,  494. 

substituting  for  deitoslt,  499.  ^       ^.      ««. 

to  be  given  oy  usurper  of  ofAce  or  franchise,  804. 
when  charged  on  undertaking,  4891 
when  finally  charged\490. 
when  sheriff  liable  asX501. 
on  supplementary  proeeeding,  715. 

Bailiff  of  Supreme  Court— how  appointed,  265. 

tenure  of  office,  266. 
Beneficiary— Joinder  of,  as  plaintiff,  imneceesary,  SflO. 

CODB  CiY.  Fboo.— 58* 
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Bid— At  admlntstrstioii  sale,  how  recelyed,  1549. 
wbat  amoant  to  be  bid,  1550. 
ft(  execution  sale,  <i91. 

Bidder— refasal  to  pay  bid  at  execntioii  sale,  G95-697. 
extent  of  UabUit7,6»7. 
when  officer  may  refuse  bid,  698. 
recovery  from,  (i96. 

BUI  of  costs— verification  and  filing  of,  103S. 

Bill  of  ojcchange-Hiotice  to  drawers  and  indorsers.  How  constniedi 

1865^ 
aBsignment  of,  368. 
IMtfues  Joined  as  defendants,  383. 

Bill  of  partictdars— obtaining,  practice  oa,  454. 
need  not  be  pleaded.  454. 
complaint  In  Justices'  Court  may  be,  853. 

Blank— In  process  In  Justices'  Courts  to  be  filled,  920. 

BoBta— liability  of,  liens  for,  813. 
actions  may  be  brougtit,814. 
complaint,  what  to  designate^  815. 
summoDS,  how  served,  816. 
attachment  may  Issue.  817. 
Issuance  of  writ,  818. 
writ,  how  directed,  819. 
execution  of  writ,  820. 
appearance  and  defense,  821. 
proceedings,  how  conducted,  832. 
discharge  of  attachment,  terms  of*  828. 
sale  under  Judgment,  824. 
proceeds,  how  disposed  of,  824. 
claims  for  wages  preferred,  83fiw 
claims,  how  enforced,  825. 
claims,  how  proved,  826. 
notice  of  sale,  827. 

Bond— of  administrator,  form  and  requisites  of,  1388. 
additional,  when  required ,  1389. 
separate  bonds  required,  1391. 
not  void  on  first  recovery,  1392. 
sureties  must  Justify,  1393. 
additional  security,  1394. 
when  right  ceases,  1395. 
when  may  be  dispensed  with,  1396. 
of  administrator,  with  will  annexed,  1438. 
of  purchaser  at  administrator's  sale,  when  reqoired,  198l« 
action  on  administrator's  bond,  1536. 
to  executors  by  distributees  of  estate,  1661. 
suit  upou  distributees*  bond,  1662.  ^^^ 

of  agent  appointed  for  absent  distributees,  1692. 
of  public  aoministrator  on  special  letters*  1727« 
of  guardian,  conditions  of,  1754. 
of  testamentary  guardian,  1758. 
of  guardian  on  sale  of  property,  1788. 
new  bond  of  guardian;  when  required,  1803b 
must  be  filcil.  action  on,  1804. 
provisions  of  Code  to  apply  to,  1809L 
court  commissioners  may  take,  259. 
qualifications  of  sureties,  1057. 
See  UNDEBTAKiiros,  Bail. 

Books— containing  laws  presumed  to  be  correct,  1900. 
entries  in  omcial,  evidence,  1920. 
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of  science,  art,  etc.,  as  evidence,  1936. 

oC  records  of  wills  to  bo  kept.  1318. 

ludgment  book  to  bo  kept,  GUS. 

luUgmcnt  to  bo  entered  In  amicable  actions,  1132. 

Inspection  may  be  ordered  and  copy  given,  1000. 

SresLcli  of  peape— Jurisdiction  in  actions  for,  115. 

S-oildizigs— proceedings  to  enforce  liens  on,  1183-1199. 
\rh»t  public,  exempt  from  execution,  690. 

Sxurden  of  proof— on  wbat  it  rests,  1981, 1982. 

Oalendar— causes  to  be  entered  on,  by  clerk,  593. 

Oa-pacity— want  of,  ground  for  demurrer,  430. 

Oase  agreed—controversy  without  action,  1138-1140. 

CanseB  of  action— may  be  joined,  427. 

must  be  separately  stated,  427.  . 

-where  tried ,  392-396.  <\ 

misjoinder  of,  around  for  demurrer,  430.  , 

insufficiency  of,  ground  for  demurrer,  430.  \ 
rights  not  wai  veu  by  not  demurring,  434. 

summons  must  contain  statement  of,  407.  ' 

Certiflcate— of  sale  of  personal  property  under  execution,  698. 
of  sale  of  Immovable  personal  property,  699. 
of  sale  of  real  property,  700. 
what  must  show,  700. 
duplicate  to  be  filed.  700. 
of  proof  of  lost  will,  1340. 
of  proof,  to  be  attached  to  will,  1317. 
of  service  of  summons,  419. 
of  clerk  to  papers  furnished  on  appeal,  953. 
of  written  law  or  publio  writing,  for  evidence,  1901. 
of  copy  of  foreign  judicial  record,  1806, 1907. 
of  copy  of  document,  for  evidence^  1019. 
of  juuicial  record  of  States  or  United  States,  1905. 
of  sale  of  personal  property,  capable  of  delivery,  698. 
of  sale  of  personal  property  incapable  of  delivery,  699. 
of  sale  of  real  property  on  execution,  700. 
of  location  of  lanci  as  evidence,  1925. 
of  purchase  as  evidence,  1925. 
of  foreign  justice  to  transcript  of  docket,  1922-1924. 

ofilclal,  what  to  contain,  1923.  i 

official  seal  to  be  affixed  to,  1923. 

on  review,  what  to  be  certified,  1076.  I 

to  transcript  on  appeal,  953.  .  | 

Oertiorari— to  be  hereafter  known  as  review,  1067. 

generally,  1067-1077.  ] 

See  RBViBW.  ^ 

Oestni  que  trust— when  not  necessary  to  join  as  plaintiff*  869. 

Oballenges— peremptory,  four  allowed,  601. 
grounds  of,  for  cause,  602. 
for  cause,  how  trlod,  G03. 
in  Justices'  Courts,  885. 

Chambers— power  of  supreme  justices  in,  165)  176. 
i  of  superior  judge  in,  166,  ud,  1305. 

provisions  for  judges  in,  144. 
all  writs  and  orders  may  issue  in,  106, 1108. 
writs  may  be  made  returnable  in,  1103. 
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Ohango— of  iMutles,  3S5. 

of  placo  of  trial,  8^7-399. 

of  place  of  trial,  JusUces'  Ck>iul3, 832-88S. 

Change  of  names— appUcatlOQ  for,  how  made,  127I8* 
hearing  application  anU  remonstraace,  1278. 
jiU'Lsdiction  In  proceedings  for,  1275. 
pabllcatlou  required,  I27tf. 

Change  of  place  of  trial— grounds  for,  397. 
where  causo  may  be  transferred  to,  398. 
transfer  of  actions,  affecting  real  estater400. 
costs  on  transfer,  399. 

ill  Justices' Courts,  b33.  .    

on  disability  of  justice,  other  justice  may  sit,  S22* 
not  to  be  changed  more  than  once,  834. 
whero  cause  must  be  transferred  to,  83&. 
proceedings  ou,  in  Justices'  Courts,  836. 
effect  of  order  of  justice  for,  837. 
transfer  to  Superior  Court,  838. 

Charge  to  jury— what  to  contain,  €06. 

fenerallT,  607, 608. 
urther  instructions,  how  given,  614. 

Chief  jtutice— election  and  term  of  office,  40. 
to  assign  justices,  43. 
to  apportion  business,  44. 
may  convene  comt,  45. 
in  case  of  absence,  place  how  filled,  46 

Chose  in  action— assignment  of,  368. 

Citation— generally,  1707-1711. 

to  attorney  to  auswer  accusation,  292.  i 

to  heirs  resideu t  in  county,  1304. 

to  executor  luuued  in  will,  1304. 

to  parties  interested  in  estate,  1328.  i 

on  contest  of  grant  of  letters,  1364. 

on  justification  of  sureties  in  probate,  1S94. 

on  application  for  new  sureties.  1398-1402. 

ou  application  for  release  of  sureties,  i4(n. 

service  on  absconding  administrator,  etc.,  1439. 

service  of  summons  on,  411.  I 

security  not  required  in  actions  by,  lOfiS. 

to  person  in  charge  of  decedent's  property,  149l^l4iL 

to  minor,  by  superior  judge,  1749. 

to  render  an  exhibit,  1623-1625. 

to  render  an  account,  1628. 

time  of  service  aud  return,  1711. 

when  Issued,  1708. 

how  served,  1709, 1710. 

City— summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1058. 

Civil  actions— arise  from  oblteation  or  injury,  28. 
when  and  how  prosecuted,  30. 
by  whom  prosecuted,  30. 

f  lending  rlgtits  not  affected  by  Code,  8. 
or  reaiproperty,  limitation  of,  315-328. 
may  be  consolidated  on  lien,  1196. 
how  commenced,  405. 

when  to  be  commenced,  312.  , 

when  deemed  commenced,  350.  ( 

limitation  of,  against  corporation,  350.  I 
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Im  probate  matters. 

to  file  petition  for  letters,  1871. 
to  post  notices,  1373. 
to  Issue  citation,  1U84. 
to  reconl  letters,  etc.,  1387. 
to  si^n  and  seal  letters,  1396. 
.        to  issue  letters,  1412. 

to  glTo  trauscrlpt  and  certificate,  1429. 
when  to  issue  subpoenas  and  citations,  1707, 1708. 
to  enter  claims  on  register,  1437. 
to  sign  citation,  1707. 

Oode  of  Oivil  Procedure— existing  actions,  not  affected  by,  8. 
liow  divided,  1. 

limititioti  of  actions  not  affected  by,  9. 
not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  liens,  1198. 
provisions  of,  effect  on  exlstin.:;  statutes,  5. 
provisions  applicablo  to  Justices'  Courts,  869. 
provisions  of,  applicable  to  proceedings  for  condemxuitloii  of 

land,  1256. 
mle  of  construction  of,  4. 
interpretation  clause,  17. 
repealing  clause.  18. 
terms,  how  employed,  16. 
words  defined,  17. 
when  to  take  effect,  2. 

Oodes— construction  of,  generally,  4. 

Oodicil>-wlll  includes,  17. 

Oommencement  of  action— actions,  how  commenced,  40S. 
summons,  issuance  of,  407. 
alias  summons,  when  to  issue,  408. 
notice  to  1)0  filed  in  real  actions,  409. 
in  Police  Courts,  929. 

Oommiasion  to  take  tsstimony— within  State,  2021, 2031-2088. 

without  State,  2024-2028.  ^ 

Oommittee— see  Ouasdiait.  | 

Common  law— Codo  not  construed  as  in  derogation  of,  4. 

Oompensation— to  tenants  in  partition,  sales  to  be  madd,  778* 

to  be  fixed  by  courts  in  such  cases,  779. 

to  owner,  on  condemnation  of  land,  1249. 

on  unequal  partitiou  of  land,  792. 

of  appraisers  in  probate,  1444. 

of  attorneys,  regulated  by  a.qrreement,  1021. 

of  referee  lu  probato,  1508, 1636. 

of  executor  by  will,  1616. 

renunciation  of  same,  1616. 

further  allowance,  1618. 

of  agent  of  absentee  on  partition,  1692. 

of  guardians,  1776. 

Complaint— as  a  pleading,  422. 
first  pleading  in  action,  425. 
allegations,  admitted  if  not  denied,  462. 
allegations,  material,  what  are,  463. 
answer  to,  437. 

answer  to,  failure  to  verify,  446. 

assignment  of  chose  in  action,  etc.,  368.  I 

commencement  of  action  by  filing,  350, 409. 
contents  of ,  426.  I 

I 


Oomplaint— ront^nuetf. 

dcf  cctlTO  heading,  1048. 

denials,  general  or  spcciflc,  437. 

fictitions  name,  snlnjr  by,  474. 

liasl>audan(l  wife,  370, 371. 

parent  for  Injury  or  death  of  chud,  978>  >77. 

gold  coin,  etc.,  667. 

f:uardian,  as  party,  376, 377. 
ntcrvention,  on,  387. 

Irrelevant  matter  may  he  stricken  oat,  453. 
ladjpneut,  how  pleaded,  456. 
in  Justices'  Courts,  853. 
limitations,  3  li-363. 
lis  pendens,  iOO. 
lost,  how  supplied,  1045. 
objections  to,  how  waived.  434. 
objections  to,  when  mode  by  ansver,  433. 

Sartlculars  of  claim,  454. 
escription  uf  real  estate,  455. 
redundant  and  sham  matter,  453. 
statutes,  how  pleaded,  459. 
stock  sold  for  delhiquent  assessment,  341. 
against  surety.  1050. 

amendments  to  bo  filed  and  served,  432, 472, 473. 
amendments,  of  course.  472. 
causes  of  action  which  may  be  joined,  427. 
causes  of  action  must  be  separately  stated,  427. 
conditions  precedent,  how  pleaded  in,  457. 
demand  for  relief,  426. 
demurrer  to,  430-434. 
for  injunction,  must  be  verified,  627. 
in  Justices'  Courts,  what  to  contain,  853. 
indorsement  of  clerk  to  bo  mado  on,  406i. 
In  actions  for  seduction,  374, 375. 
hi  action  for  a  nuisance,  731. 
hi  f  oi-ctblo  entry  and  detainer,  118&-1178. 
hi  actions  aj^ainst  steamers  or  boats.  813-615. 
In  actions  for  usurpation  of  office,  804. 
in  actions  for  partition,  753, 755, 761, 763. 
In  actions  for  causiug  death  or  injury,  377. 
In  actions  to  remove  cloud  on  title,  738, 1060. 
In  forcciosuro  suits,  726. 
iu  actions  for  slander,  460. 
In  proceeding's  for  condemnation  of  land,  1242. 
on  application  for  voluntary  dissolution  of  corpcrattoa,  VBi» 
on  usurpation  of  office  or  franchise,  803, 804. 
picadinpr  performance  of  condition  precedent,  467. 
part  of  judgment  roil,  670. 
signature  to.  446. 
clerk  to  indorse,  406. 
servico  to  bo  made  of  copy  of,  410. 
statement  of  cause  of  action,  how  made,  426. 
statement  in  proceedings  to  contest  elections,  1115. 
suggestion  or  death.  885. 
supplemental,  when  may  be  made,  464. 
to  lie  amended  in  certain  cases,  1173. 
what  to  contain,  426. 

Oompromise— offer  of  defendant  to,  997. 
proceedings  on  offer  to.  997. 
of  debt  duo  estate  of  decedent,  1688. 
of  debt  duo  estate  of  ward,  1769. 
offer  admits  nothing,  2078. 


objections  to  tender  must  be  specifiedt  2076. 
receipt  may  be  demanded,  2075. 
in  Justice's  Ck>ort,  8M. 
generally,  2074-2076, 2078. 

Oompotation  of  time— bow  made,  12. 

time  of  performance  of  act  may  be  extended,  1054. 

Ooncealed— property,  possession  of,  how  demanded,  517. 
defendant,  service  bow  made  on,  412. 
witness,  subpcena,  bow  served  on,  1968. 

OondaaiTe  evidence— defined,  1837. 
how  restricted,  1978. 

Oondemnation  of  land— see  EicnrBirT  DojicAnr. 

Condition  precedent— performance  of,  how  pleaded,  457. 

Confession  of  judgment— may  be  made  for  debt  doe  or  for  coatia> 
gent  liabiUty,  1132. 
statement  on,  ll33. 

filing  statement  and  entering  judgment,  1134. 

in  Justices'  Court,  bow  made,  1135.  1 

jurisdiction  governed  by  amount  due,  1132. 

Oonsanguiziity— as  a  disqualification  in  a  judge,  170. 
ground  of  challenge  to  juror,  (502. 
ground  of  objection  to  referee,  641.  ' 

Consolidation— of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands,  1243. 
of  actions,  when  may  be  ordered,  1048. 

Construction— of  words  and  phrases  in  Code,  2-18. 

Contempt— judicial  officers  may  punish  for,  178. 
second  application  for  order  deemed  a,  183. 
generally,  120:M222. 

of  juror  for  failure  to  attend,  238.  ! 

compelling  obedience  generally,  and  preserving  order,  128, 177. 
disobedience  of  witness,  128, 177, 1991-1994. 
what  octa  or  omissions  are,  12U9. 

ro-eutry  on  property  after  eviction,  1210.  i 

in  presence  of  court,  how  punished,  1211.  I 

in  absence  of  court,  what  necessary  to  show,  12U. 
warrant  may  issue  on  notice  to  show  cause,  1212. 

Contempt— what  acts  or  omissions  are,  1209. 
re-entry  on  property  after  eviction,  1210. 
in  and  out  or  presence  of  court,  proceedings  on,  1211. 
warrant  of  attachment  may  issue,  1212. 
bail  may  bo  given  by  party  arrested  for,  1213. 
duty  of  sheriff  on  arrest,  1214. 
bail  bond,  form  and  conditions  of,  1215. 
officer  to  return  warrant  and  undertaking,  1216. 
hearing  on  charge  preferred,  1217. 
judgment  and  penalty  for,  1218. 
omissions,  how  punished,  1219. 

failure  to  appear  at  hearing,  proceedings  thereon,  1220. 
illness  sufficient  excuse  for  non-appearauce,  1221. 

Judgments  and  orders  in  cases  oi ,  are  final,  1222. 
allure  to  attend  as  juror,  238. 
disobedience  to  mandate,  1097. 
disobedience  by  witness;  1091-1994. 
refusal  to  obey  citation  in  Probate  Court  is  a,  1460, 1461. 
in  Justices'  Courts,  acts  and  omissions  constituting,  906. 
In  presence  of  justice,  how  punished,  907. 
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Oontempt—  ConHnued, 

not  in  presence  of  justice,  proceeding  on,  906. 
punislimeut,  measure  of,  in  Justices'  Court,  909. 
conviction  for,  to  be  entered  in  justices'  doclcet,  910. 

Srovisions  of  Code  as  to  service  of  process  not  to  apply,  1018. 
Isobedience  to  mandamus,  1097. 

Oontesting  elections -who  may  contest,  grounds  of,  1111. 
elections,  wlienannuUed  for  iregularity,  1112. 
"When  not  annulled  for  uialconduct,  lll^i. 
illegal  votes,  >vtien  not  to  vitiate  elections,  1114. 
proceedings  on  contest,  1115. 
statement  of  cause  of  contest,  1116. 
list  of  illegal  votes,  when  to  be  furnished,  1116. 
want  of  form  of  statement,  not  to  vitiate,  1117. 
special  term  of  court  for  trial  of,  1118. 
citation  to  issue  to  respondent,  1119. 
"Witnesses,  attendance,  iiow  enforced,  1120. 
powers  of  court  in  proceedings  on,  1121. 
adloununent  may  be  ordered,  1121. 
rules  to  govern,  on  trial,  1122. 
decision  on  trial,  what  court  may  declare,  1123. 
costs  in  proceedings,  who  liable  for,  1125. 
appeal  lies  from  decision  on,  1126. 
appeal,  when  to  be  taken  within  ten  days,  1127. 

Oontosting  probate—See  Probate  of  Will. 

Oontinnance— for  absence  of  testimony,  what  required,  595. 
In  proceedings  for  mandate,  when  may  be  ordered,  1090. 
not  allowed  on  amended  complaint  in  forcible  entn;,  1178. 
for  uon-retum  of  commission  to  take  testimony,  2W1. 
costs  as  a  condition  for,  in  discretion  of  court,  1029. 
in  forcible  entry  and  detainer,  1173. 
in  mandamus,  lOSO. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  party,  what  must  be  shown,  876. 
afftdavit  when  required,  H76. 
not  for  more  tlian  ten  days'  exception,  undertaking,  877. 

Oontractors— liens  which  may  be  secured  by,  118^1199. 
See  LiSN,  Enfocoement  of. 

Oontracts— conditions  precedent  in,  how  pleaded,  457. 
express  or  implied,  may  be  united  in  complaint,  427. 
attachment,  when  may  issuo  in  actions  on,  537. 
when  defendant  may  be  arrested  in  actions  on,  479. 
trial  by  jury,  how  waived  in  actions  on,  631. 

Judgment  by  default  may  be  taken  in  action  on,  585. 
udgments  in  gold  coin,  when  may  be  taken  on,  667. 
of  purcliase,  by  decedent,  1565. 
enforcement  of,  1597. 

Oontribution— enforced  by  one  of  several  judgment  debtors,  7Q9l 
among  legatees  on  distribution  of  estate,  1564. 

Oonvenience— of  witnesses,  ground  for  change  of  venue,  397. 

Obnveyance— judicial  ofQcers  may  take  acknowledgment  of,  179. 
mortgs^e  not  to  be  deemed  a.  744. 
of  laud  on  execution  sale,  when  to  be  made,  703. 
under  administrator's  sale,  1555. 
of  land  by  executors  and  administrators,  1597-1607. 
and  sale  of  lands  to  pay  decedent's  debts,  153&-1576. 

Oerporations— pleadings,  how  verified  by,  446. 
summons,  now  served  on,  411. 
appointment  of  receiver  in  insolvency  of,  564. 


OaponUdiu.  (UMOlutloa  of— may  b«  ralimtarlly  iUmoItwI,  11 
wcrilcitlPii  (or,  ntut  to  contala.  IfiD. 
abpUciUMi,boiTSlgiw(luiUrerUteJ,  1!^. 
JTfiiiapMifatlTin  mn  pabUBblnE  notice,  1230. 
PUmUoui  mw  bB  fllsa.  mi. 
taorlBS  o[  miiiiac«tlaB.U3S. 
Mginrat  itMl.  wln|  ORnMltntes,  ro). 
ippeal  IIM  turn  Juiamuf,  13M. 
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Ooaitm— Continued, 

on  revocatlou  ot  probate  of  wlU,  1332. 
in  Justices'  Courts,  wben  allowed,  896»  9S4. 
afi^nst  county,  how  paid,  1039. 
against  State,  how  paid,  1038. 
sater  tender,  1030. 

Oonnsellors-at-law— see  AfTOBiTEYS. 

Counter-claim— may  be  demurred  to,  443. 
not  barred  by  death  or  assignment,  439. 
may  be  set  up  by  defendant  on  answer,  487. 
allegations  in,  deemed  denied,  462. 
effect  of  filing  on  motion  to  dismiss  action,  661. 
omission  to  set  up,  effect  of,  in  Justices'  CoartSkSIW* 
what  constitutes,  438. 
aemurrer  to,  443, 444. 
dismissal  on,  581. 
must  be  specially  pleaded,  438. 
omission  to  set  up,  fatal,  439. 
each  must  be  separately  stated,  441. 
allegations  in,  deemed  denied,  462. 
judgment  for  excess,  (M. 
findings  of  jury  on,  626. 

Oonnty— summons,  how  served  on,  411. 
place  of  trial  of  action  against,  894. 
verification  by,  446. 

costs  in  actions  against,  how  paid,  1039. 
need  not  give  security  in  actions,  1056. 

Oonnty  clerk— see  Clxbe. 

Oonnty  officers— exempt  from  jury  duty,  200. 

Oonrt  commissioner— how  appointed,  256. 
powers  of,  259. 
to  have  seal,  259. 
fees  of,  259. 

not  to  have  partner,  172. 
reference  may  be  made  to,  640. 
to  report  within  twenty  days,  259,  64S. 
effect  of  findings  of,  644. 
exceptions  to  findings,  review  of,  259, 649. 

Ooorts  of  justice— enumerated,  33. 
which  aro  courts  of  record,  34. 
for  trial  of  Impeachments,  36-39. 
Supreme  Court,  4(Mi6. 
Superior  Courts,  65-79. 
Justices'  Courts,  85-98. 
Justices'  Courts  in  townships,  108-107. 
Police  Courts,  121. 
sittings  to  be  public,  124. 
exception  in  certahi  cases,  125. 
powers  of,  128-130. 
place  of  holding  to  be  provided,  144. 

J»lace  of  holding,  when  may  be  changed,  142. 
udlcial  days.  133. 
non-judicial  days,  134. 
appointments  on  non-judicial  days,  135. 
powers  respecting  conduct  of  proceedings,  128, 177. 
courts  of  record  may  make  rules,  129. 
wben  rules  take  effect,  130. 
proceedings  In  case  of  absence  of  judge,  139. 
adjournment  till  next  regular  session,  140. 
provisions  as  to  places  of  holding  courts,  142. 


cooDtlea,  IM. 
vbea  oaeO,  tai. 
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ODnru  of  racoid— 1 


pmceedlDgiot, 
maj  >pplf for  i 
may  raqaba  la 


lued  opon  Inilgmenl.  IMS. 
u  tor.  In  Criminal  Code,  31. 


Otdh  dsmandi-not  barred  by  death  or 
compeDaats  eocb  other,  UO. 
tUlqn  to  BSt  up.  latat.  in,  U9. 

OnmnlatlTa  aridanca— deflued,  len. 


ObMo^'— of  abstract  or  title.  In  partlUon,  7M. 
of  will,  duty  of  cDitoillBn.  12n§. 
coBtodiiui  of  will,  wbea  subject  to  amat.  IXO. 

euModlaa  at  pubUo  writings,  bound  to  give  coplea,  IBM. 


double.  In  proce;  JbigB  to  recover  embsiiled  eats 

tteble-laactlona  for  waste,  733. 

trebled,  Id  aotlons  for  nulavlal  entiy,  10,1114. 

tntfle.  in  Ctanm,  m 

■ ■ 'enietolt,  to  claim  for.  T41. 


ra^Sf" 


formlMaulDct  In  probate  sale.  11 


JNDBX,  687 

T>«fnageg— CVwtfwttftl. 

on  appeal  taken  for  delay.  967. 
on  inaffment  by  default,  585. 
on  disobedience  to  subpoena,  1992. 

X>ay8— Judicial  and  non-Judlclal,  13&-135. 

'Death— of  party  not  to  abate  action,  885b 
not  to  bar  counterclaim,  440. 
of  attorney,  reappointment  to  be  nmde,  288. 
effect  on  limitation,  327, 353. 
effect  of.  on  risht  to  possession  of  land,  828. 
after  Judgment,  not  to  stay  execution,  686. 
set-off  not  affected  by,  440. 
not  to  invalidate  Judgment  In  partition,  768. 
after  verdict.  Judgment  may  be  rendered,  669. 
who  may  sue  for  injury  causing.  876, 877. 
wages  in  case  of,  a  preferred  claim,  1205. 
when  presumed,  1963. 
to  be  reported  to  public  administrator,  1728. 

Debtoz^required  to  answer  as  to  his  property,  714. 
proceedings  to  compel  appearance,  715, 
when  may  be  arrested,  715. 
what  bailmay  be  given,  715. 

Debtor  of  debtor— may  pay  claim  of  creditor.  716, 
examination  of,  how  conducted,  717. 
trial,  how  conducted,  718. 
property,  how  applied,  719. 
proceedings  on  aenial  of  Indebtedness,  720. 
attachment  of. 542, 547, 688. 

1)aymcnt  of,  from  estates,  1643-1653. 
evy  on  execution  under,  548, 688. 
pasrment  to  sheriff,  647,716. 
disobedience  of  order,  how  punished,  721. 

Debt8>-of  decedents,  estate  to  be  listed,  1445/ 1447, 1448. 
to  be  collected  by  executor,  1581. 
when  may  be  compounded  and  compromised,  1068. 
when  executor  not  accountable  for,  1615. 
statement  of,  wlien  to  be  nied,  1512. 
payment  of  debts  of  decedent,  1643-1653. 

Debts  and  credits— how  attached,  542. 

how  seized  on  execution,  688. 

may  be  collected  by  sheriff  on  attachment,  547. 
Decision— of  court,  must  be  in  writing,  632. 

must  be  filed  within  thirty  days,  632. 

demurrer  on,  notice  of,  476. 

of  motion  for  a  new  trial,  660. 

facts  and  conclusions  must  be  separately  stated.  688. 

exceptions  to.  when  may  be  talten,  646. 

when  deemed  excepted  to,  647 .  • 

when  subject  to  review  on  appeal,  956. 

on  motion  to  modify  award  is  final,  1289. 

Declaration— of  parties,  how  far  binding,  184ft-1854. 
of  parties,  when  may  be  proved,  1870. 
of  deceased  as  to  pedigree,  effect  of,  1852. 
"  oath  ••  includes,  2097? 
See  EviDBNOB. 

De&nlt— on  failure  to  answer  amended  complaint.  43S. 
when  Judgment  to  be  rendered  on,  585. 
relief  from  judgment  on,  473. 
mandate,  not  granted  by,  1068. 

CODB  ClY.  PBOO.— 59. 
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relief  to  be  awarded  to  plaintiff  on,  SM. 
injustices'  Courts, 871. 

Defect— of  parties,  ground  for  demurrer,  430. 

of  account,  further  account  may  be  ordered,  454. 
in  pleadings,  when  disregarded,  479. 

Defendant-Klefinition  of,  308. 

summons  must  be  directed  to,  407. 
absent,  apiiointraent  of  attorney  for,  412. 
pablicatlon  of  summons  against,  412. 
time  for  appearance,  84^. 
judgment  oy  deliiult  injustices'  Court,  STL 
loinder  of  several,  380. 
landlord,  when  made,  397. 
parties  who  to  be,  370, 384. 

Defenses— several  may  be  set  forth  in  answer,  441. 
must  be  separately  stated  in  answer,  441. 
when  plaintiff  may  demur  to,  443. 
when  founded  on  written  instrument,  448. 
in  actions  for  libel  and  slander,  461. 
assignment  not  to  prejudice,  368. 
genei-ally,  437-442. 
order  pf ,  on  trial,  607. 

Definitions— of  terms  and  phrases,  16. 
courts  take  judicial  notice  of,  1875. 
See  Eyidbnob. 

Degrees  of  evidence— enumerated,  1828. 

Deliyery— of  property,  at  execution  sale,  how  made,  696, 6M. 

Demand— of  bill  of  items,  how  and  when  made,  454. 
in  unlawful  detainer,  1161. 

Demnrrer— must  specify  grounds,  431. 
may  accompany  answer,  431. 
to  amended  pleadings,  432. 
to  amend  pleadings  In  Justices'  Court,  860. 
raises  issues  of  law,  689. 
waives  summons,  406. 
enlargement  of  time  to  amend,  47S,  1054. 
not  waived  by  simultaneous  answer,  472. 
amendments  of,  course  and  effect  of,  472^ 
overruled,  effect  of,  on  answer,  472. 
time  to  amend,  476. 

grounds  of,  to  petition  for  probate,  1312. 
grounds  of,  generally,  430. 
may  be  talcen  to  part  of  pleading,  431. 
may  be  taken  to  answer  In  mandate,  1091. 
to  answer,  when  to  be  taken,  443. 
to  accusation  against  attorney,  295-296. 
objections,  when  deemed  waived,  434. 
what  issues  are  raised  by,  589. 
exceptions,  when  deemed  taken  to  decision  On,6l7. 
when  defendant  may  demur,  430. 
in  Justices'  Courts.  854. 
proceedings  on  in  Justices'  Courts,  858. 
judgment  on,  636. 

Denial— effect  of  failure  to  deny.  462. 

must  be  specific,  to  verified  complaint,  437. 

Depose— includes  every  mode  of  written  oath,  17. 

Deposit— to  secure  discharge  from  arrest,  486. 
may  be  made  instead  of  bail,  497. 
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>opo8it—  C&nHnued, 

sheriff  to  pay  Into  court,  498. 

released,  on  glvinfirbail,  499. 

Instead  of  undertaking  In  Justices'  Ck>nrt8, 928. 

bow  appUed,  In  satisfaction  of  Judgment,  000, 550. 

of  fees,  on  trial  of  rights  to  property,  689. 

of  summons,  in  post-offlce,  415. 

surplus  on  sale  of  ship,  825. 

tn  postK>£ace,  on  service  by  mail,  1013. 

no  limitation  to  action  for  money  left  on,  848. 

Oeposit  in  court— of  money  in  hands  of  trustee,  572. 

to  be  placed  by  clerk  witli  county  treasurer,  Sti,  2104. 

order  for,  how  enforced,  574. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  825. 

on  substitution  of  new  defendant,  386. 

on  appeal,  941-049. 

on  appeal,  may  be  waived,  948. 

for  costs,  injustices'  Courts^  923. 

depositions— depose,  term  defined,  17. 
court  commissioners  may  take,  259. 
defiuitlou  of  deposition,  2004. 
form  of  taking,  2006. 
when  may  be  used,  2019. 
of  witness  out  of  State,  when  taken,  2020. 
of  witness  In  the  State,  when  taken,  2021. 
of  witness  out  of  State,  how  taken,  2024. 
commission,  to  whom  to  issue,  2024. 
Interrosfatorles,  when  to  be  prepared,  2025. 
authority  and  duties  of  commissioners,  2026. 
non>retum  of  commission,  when  trial  continued,  005, 2027. 

Eostpouemeut  for  taking,  595, 2027. 
7  whom  may  be  used,  2028. 
of  witness  in  the  State,  before  whom  taken,  2031. 
how  taken,  and  by  whom  may  be  used,  2032. 
when  may  be  excluded,  2033. 
once  taken  may  be  read  at  any  time,  2034. 
to  be  used  in  other  States,  2035. 
of  witness,  how  procured  upon  commission,  2036. 
how  procured  if  no  commission  issue,  2037. 
when  may  be  taken  without  commission,  2037. 
testimony  of  witness,  how  taken,  2038. 
of  witness  may  be  taken  in  case  of  adjournment,  696. 
See  EviDBNCB. 

Derogation  of  common  law— Code  not  deemed  in,  4. 

Descent— right  of  possessors  not  affected  by,  329. 

Description— of  real  property  in  pleadings,  455. 
order  of  survey,  743. 

Devisee— See  Pbob^tb  ov  Will,  Estatbs  of  Dboxabxd  Fbb- 

SONS. 

Direct  evidence— defined,  1831. 

what  sufficient  to  prove  facts,  1844. 

Disability— not  to  abate  action,  385. 

of  justice,  proceediuffs  thereon,  922. 
when  to  be  availed  of,  357. 
when  two  or  more  exist,  358. 
limitation,  how  affected  by,  352. 

limitations  must  exLst.  when  right  nccrues,  to  avoid,  347. 
See  Abatbmbnt.  Ltmitatton  of  Aotioitb. 
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DifltmrMBMBt*— when  allowed  In  acttont,  1(BL 
bill  of,  by  whom  verifled,  1033. 

XMsduurgo— ftt>m  arrest,  exonerates  badl,  49L 
from  arrest,  effect  of,  486. 
of  sick  Jaror,  615. 
of  prisoners,  1143-1151. 

Dlscbaxge  firoxn  imprisonment— of  persons  in  drll  aetiona,  ^41 
for  failure  of  plaintiff  to  f urnlsli  weekly  support,  UH. 
notice  of  appncatioii  for,  1144. 
service  of  notice,  1145. 
examination  of  prisoner  before  judge,  1146. 
intcrroantories  may  be  in  writing,  1147. 
oath  to  be  admliiLstered,  1148. 
order  of  dlscbiirge.  1149. 
successive  apulications  for,  1150. 
when  final.  1 151. 

jud;n°ent  may  be  enforced  i^iainst  estate,  1152. 
prisoner  not  subject  to  rearrest  after,  1158. 
See  Abasst  ahd  Bail. 

Discharge  of  ezecntors— fi*om  debt  due  decedent.  14(7, 1448. 
from  debt  by  wiU,  1448. 
order  for,  1647. 
by  judgment  or  decree,  1097. 

See  EXECUTOBS  ahd  Adxikistbatobs. 

Disclaimer— generally,  739. 

Discontinnance— entering,  581. 

ZMacretion  of  court— on  allowance  of  costs,  1025. 
costs  of  appeal,  when  in,  1U27. 
costs  on  postponement  of  trial,  are  in,  1029. 
costs  ou  proceediugs  for  condenmation  of  land  in,  12SSw 
granting  stay,  under  writ  of  review  in,  1072. 
ordering  issues  in  mandate  to  be  tried  by  Jury  in,  1090. 
evidence  on  collateral  questions,  admitted  in,  16i^. 
view  by  jury  of  premises,  allowed  in,  1954. 
order  of  trial,  607. 
order  of  proof  in,  2042. 
form  of  administering  oath,  in,  2095. 
expenses  of  referees  ih  partition,  768, 796. 
to  order  reference  in  accusation  against  attorney,  298. 

Dismissal— of  action,  for  failure  to  furnish  security  for  costs,  107. 
when  either  party  may  take  a,  594. 
when  action  may  be  dismissed,  581. 
of  appeal,  for  failure  to  furnish  papers,  954. 
of  appeal,  effect  of,  855. 

Disobedience-H3ee  Contempts. 

Disqualifications— of  judge,  170. 

of  judge,  ground  for  removal  of  cause,  397. 
executor  may  qualify  on  removal  of,  1354. 
of  judge  in  prooate,  proceedings,  1430. 
of  jurors,  enumerated,  602. 
of  referee,  enumerated,  641. 

Distribution—see  Estates  of  Dboeasbd  Pebsoits, 

Divorce— sittings  of  court  may  be  private  in.  125. 

Docket— of  judgment,  to  be  kept  by  clerk,  67i. 
what  constitutes,  672. 
entries  in,  how  made,  672. 
to  be  open  for  public  inspection,  673, 
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DooYttl^Continued, 

transcript  of ,  may  be  filed  in  other  conntles,  674. 

satisfaction  of  Judgment,  to  be  entered  in,  675. 

In  Justices'  Courts  In  cities  and  counties,  93. 

of  justice  of  peace,  pleadings  to  be  entered  in,  85L 

of  instice,  what  to  contain,  911. 

of  justice,  as  primary  evidence,  912. 

index  to  be  kept  by  Justice,  913. 

of  Justice,  to  be  delivered  to  successor,  914. 

proceedings,  on  office  becoming  vacant,  915. 

execution  may  Issue  on,  916. 

transcript  of  docket  of  foreign  Justice,  as  evidenoe,  1921. 

transcript,  how  authenticated.  i92i. 

copy  of,  to  be  produced  by  redemptioner,  706. 

Sjeotment— action  of,  not  prejudiced  by  alienation,  1411k 
costs  allowed  in  actions  of,  1022. 
set-off  for  improvements,  741. 
survey  of  property,  742, 743. 
title  terminating  during  suit,  740. 
claims  may  be  united  in  actions  of,  427. 
fludlngs  of  Jury  in  actions  of,  625. 

Bleetion'-of  supreme  Justices,  40. 
of  superior  Judges,  65. 
eUgiblllty  to  Juaiclal  office,  156, 157. 
contesting,  proceedings  thereon,  1111-1127. 
See  CONTSSTINO  Elbotioits. 

Zilisor— compensation  for  summoning  Jurors,  228. 

Embezzlement— of  money,  a  ground  for  arrest,  479. 
of  estate  of  decedents,  145S-1461. 
letters  of  administration  may  be  revoked  for,  1628k 
of  property  of  ward,  lyOO. 

Sxolnent  domain— all  former  laws  abolished,  1258. 
Code,  when  to  take  effect,  1258. 
definition  of,  1237. 
porposes  of  Its  exercise,  1238. 
estates  which  may  be  acquired  wider,  1239. 
private  property  defined,  classes  enumerated,  1240. 
facts  to  be  lomid  before  condemnation,  1241. 

ftartles  may  locate,  may  enter  thereon,  12^. 
urisdiction  in  Superior  Court,  1243. 
complaint,  contents  of,  1244. 

summons,  what  to  contain— issuance  and  service,  1245. 
answer,  what  to  show,  and  how  verified,  1246. 
counter-claim,  438, 442. 

1  urisdiction  to  regulate  crossings  and  common  use,  1247. 
tearing,  1248.  ^^ 

court  or  Jury  to  assess  damages,  1248. 
compensation  and  measure  thereof,  1249. 
new  proceedings  to  cure  defective  title,  1250. 
payment  of  damages,  1251. 
payment,  to  whom  made,  1252. 
final  order  of  condemnation,  what  to  contain,  125*« 
order  when  filed,  title  vests,  1253. 
putting  plaintiff  in  possession,  1254. 
costs  apportioned  la  discretion  of  court,  1256b 
rules  of  practice  in  proceeding  under,  1266. 
new  trials  and  appeals,  1257. 
construction  of  Code  as  to,  1258. 

English  language— court  proceedings  to  be  In,  18ft. 


*Zf  of  jndgnunt— tit  aiqr  time,  M. 
lnncMloD,<s,78. 
Brron— limmterlal.  to  ba  dlsregudHl,  IT«. 
<a  Uw.KTaimillaruewtilal.UT. 

«M— priMeeilliigB  relatlvB  (o,  how  commencml.  13 
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ZSartsL^es  of  deceased  persons— CVm^fotied. 
'"^^  the  homestead* 

successors  to  rights  of  homestead  owners,  powers  and  xlghts  of; 

certified  copies  of  final  order  to  be  recorded,  1^6. 

elaime  against  the  estate. 

notice  to  be  given  to  creditors,  1490. 

notice,  how  given,  14S0. 

removal  of  executor  for  neglect  to  give  notice,  1511. 

time  expressed  in  notice,  1«)1. 

copy  of  notice  and  affidavit  to  be  filed,  1492. 

time  within  which  to  present  claims,  14S9. 

claims  to  be  sworn  to,  Interest,  1494. 

claim  may  be  presented  by  superior  judge,  148ft. 

allowance  to  be  indorsed  on  claim,  1498. 

rejection,  what  deemed,  1496. 

approved  claims  or  copies  to  be  filed,  1497. 

duty  of  clerk,  1497. 

claims  secured  by  liens,  how  described.  1497. 

rejected  claims,  when  to  be  sued  for.  1498. 

claims  barred  by  statute  not  to  be  allowed,  14IM. 

examination  of  claimant  on  oath,  1499. 

claims  must  be  presented  before  suit,  1500. 

exceptions  as  to  liens,  1500. 

limitation  of  time,  how  affected  by  vacancy  of  admlnlftrattflo* 

ISOl. 
claims  in  actions  pending  before  decease,  1502. 
allowuice  of  claim  in  part,  1503. 
judgment  against  executor,  effect  of,  1504. 
execution  not  to  issue  after  death,  when,  1505. 

Jtroperty  levied  on  may  bo  sold,  proceeds,  howtippUedrUOft* 
udgment,  when  not  a  lien,  1506. 
doubtful  claims  may  be  referred,  1507. 
allowance  or  rejection  by  referee,  effect  of,  1507. 
trial  by  referee,  how  confirmed,  effect  of,  150S. 
costs  on  contest  of,  liability  for,  1509. 
claim  of  executor,  to  whom  presented,  1510. 
suit  by  executor  for  claim  rejected,  how  commenced,  I5M. 
executor  to  return  statement  of,  1512. 
statement,  what  to  contain,  1512. 
JBfales  and  conveyance  of  property  of  decedents. 
personal  estate  first  chargeaole  for  debts,  1516. 
real  estate,  when  to  be  sold,  1516. 
no  sales  valid,  except  by  order  of  court,  1517. 
petitions  for  orders  of  sale,  showing  required,  1518. 
but  one  petition,  order  and  sale  to  be  had,  1519. 
perishable  and  depreciating  property  to  be  sold,  1522. 
order  to  sellpersonal  property,  1523. 
partnership  interests  and  choses  in  action,  how  sold,  ISM* 
order  of  sale,  what  to  direct,  1525. 
what  to  be  first  sold,  1525. 

sale  of  personal  property  to  be  made  at  auction,  1526. 
mines  may  be  sold,  now,  1529. 
petition  for,  who  may  file  and  what  to  contain,  1530. 
order  to  show  canse,  now  made,  notice,  1531. 
order  of  sale  of  mines,  how  and  when  made,  1532. 
provisions  of  Code  applicable  to  sale  of  mines,  153t. 
real  estate  may  be  sold,  when.  1536. 
verified  petition  for  sale,  what  to  contain,  1587. 
to  what  petition  may  refer,  1537. 
order  to  Interested  persons  to  appear,  1538. 
order  to  show  cause,  must  be  previously  served,  1539. 
notice,  when  to  be  served,  159i. 
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Bihrtw  of  deceased  penonB--C<mH»ued. 
Sota  and  eonveyanee  of  propertp  qf  deeedenU, 
notice  to  be  dispensed  with,  wnen,  1539. 
hetrlng  ot  petition  after  proof  of  service,  1540. 
presentation  of  claims  at  nearlng,  1540. 
who  may  be  examined  at  hearing,  1941. 
coort  may  authorize  sale  of  all  or  part  of,  1542. 
order  of  sale,  when  to  be  made,  1543. 
order,  what  to  contain,  1544. 
sale  may  bo  public  or  private,  1544. 
any  person  interested  may  apply  for  order,  154S. 
form  of  petition  by  party  interested,  1545. 
executor  to  be  served  with  copy  of  order,  1540. 
notice  of  sale  to  be  posted  and  published,  1547. 
time  and  place  of  sale,  1548. 
private  sale,  how  made ;  notice,  how  given,  1549. 
bids,  where  and  how  recorded,  1549. 
ninety  per  cent,  of  appraised  value  must  be  offered,  IKML 
purchase-money  on  credit  sale,  how  secured,  155L 
return  of  proceedings  on  sale  to  be  made,  1552. 
hearing  upon  return,  proceedings  thereon,  1552. 
when  a  resale  may  be  ordered,  I5S2. 
objections  to  connrmation.  who  may  file,  1553. 
order  of  confirmation,  when  and  when  not  to  be  made,  lOBL 
conveyance,  when  to  be  executed,  1555. 
order  of  confirmation,  what  to  state,  1558. 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given.  1556. 
sale  of  real  estate  to  pay  legacy,  I55d. 
where  payment  of  debts  is  provided  for  by  will,  1600. 
sale  without  order,  when  may  be  made,  1501. 
where  provision  by  will  is  insnflQcient,  1562. 
estate  subject  to  debts,  proportionate  liability,  1509. 
contribution  among  legatees,  when  to  be  had,  1504. 
Interest  in  contract  for  purchase  of  lands  may  be  sold,  1865. 
conditions  of  sale  of  interest  in  contract,  1500. 
ptircbaser  to  give  bond,  1507. 
assignment  of  contract  on  confirmation  of  sale,  1508. 
sales  of  lands  under  mortgage  liens,  1509. 
holder  of  mortgage  or  lien  may  purchase,  1570. 
his  receipt  for  claim  a  valid  payment,  1570. 
administrator  or  executor  liable  for  misconduct  In  sale,  ISAr 
liability  in  double  the  value  for  fraudulent  sale,  1572. 
limitation  of  actions  for  vacating  sale,  1573. 
minority  and  other  disability  to  avoid  limitation.  1574. 
account  of  sale  to  be  returned,  1575. 
executor,  etc..  not  to  be  purchaser,  1570. 
surviving  partner  to  settle  up  business,  1580. 
executor  may  compound,  1568. 
when  executor  to  sue,  1590. 
disposition  of  estate  recovered,  1591. 
€tf  conveyance  cf  real  estate  in  certain  ctuee. 

executors  to  complete  contracts  for  sale  of  real  estate,  IWT. 

eetition  for  conveyance  and  notice  of  hearing,  1596. 
iterested  parties  may  contest,  1599. 
conveyances,  when  ordered  to  be  made,  1000. 
execution  of  conveyance  and  record,  how  enforced,  lOOL 
rights  of  petitioner  to  enforce  contract,  1002. 
effect  of  conveyance,  1003. 
effect  of  recording  copy  of  decree,  1004. 
recording  decree  not  to  supersede  power  of  court.  lOOB. 
successors  to  party  having  right  to  convejrance,  lOOO. 
when  decree  to  direct  possession  given,  1007. 
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Lies  of  deoeased  penons^Con/cMMdL 
Payment  qfdebti  cf, 

order  m  which  to  be  paid,  1643. 

-where  property  insufflcieut  to  pay  mortgage,  1644. 

dividend,  when  to  be  paid,  1645. 

expenses  of  funeral*  and  of  last  sickness,  and  famllT  anowasDOOt 

1646. 
order  for  payment  of  debts  and  diseharffe  of  executor,  1647. 
proYision  for  disputed  and  contingent  claims,  1648. 
after  decree,  executor  personally  liable,  1649. 
claims  not  included  In  order,  how  disposed  of,  16S0. 
order  for  payment  of  legacies  and  extension  of  time,  16SL 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  16S8. 
Partial  distribution  prior  to  final  settlement  of. 
payment  of  legacies  uuon  giving  bonds,  1658. 
notice  of  application  for  legacies,  1659. 
who  may  resist  application,  1660. 
decree  to  require  bond,  which  must  be  given,  1661. 
decree  may  order  whole  or  part  of  share  delivered*  1661. 
partition,  where  necessary,  now  made,  1661. 
costs  to  be  paid  by  applicant,  1661. 
order  of  payment  of  bond,  and  suit  thereon,  ie62. 
JHstribution  on  final  settlement. 

distribution,  how  made  and  to  whom,  1665. 
what  the  decree  must  contain,  1666. 
decree  of  distribution  final,  1666. 
distribution  when  decedent  was  foreign  reatdent*  1667. 
decree  to  be  paid  only  after  notice,  1668. 
taxes  to  be  paid  before  distribution,  1669. 
JHstribution  ana  partition. 

partition  to  be  made  of  estate  in  common,  167S. 

commissionera  for  partition,  1675. 

petition  f  orpartition,  notice  thereof  to  be  given,  1676. 

estate  in  dUierent  counties,  how  divided,  1677. 

partition  after  some  heirs  have  parted  with  their  Intereitp 

1678. 
shares  to  be  set  out  by  metes  and  bounds,  1679. 
whole  estate  may  be  assigned  to  one.  when,  1680. 
equality  of  partition;  payment  for,  by  whom  nmde^  1681* 
estate  may  be  sold  and  proceeds  distributed,  1682. 
notice  before  partition,  to  whom  given,  1688. 
commissioners,  duties  of,  1683. 

commissioners,  to  report  and  partition  to  be  recorded*  1681. 
commissioners,  when  not  necessary  to  appoint,  1689. 
advancements  made  to  heirs,  how  heard  and  deteiminedf  1686, 
Agents  for  absent  interested  parties. 

court  may  appoint  agent  for  absentee,  1691. 

agent  to  give  bond,  compensation  of,  1692. 

nnclalmeu  estate,  how  disposed  of,  1693. 

real  and  personal  property  of  absentee,  when  to  be  Bold,  1604* 

liability  of  agent  on  his  bond,  1699. 

certificate  to  claimant  of  money  in  treasn^,  1696. 

final  settlement,  decree,  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  1698. 

proceedings  to  apply  to  proceedings  as  to  guardian  and  ward, 

1808. 

See  EZBOUTOBS  ASD  ADimriSTIlATOBS,  PVBLXO  Adhdt* 
ISTSATOB. 

Bitoppel-generaUy,  1908. 

when  presumptions  conclostve,  1962. 
sureties  bound  by,  1912. 
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J>dMticma<if. 

JufUcUI  ovidenee,  I82S. 

Sroof .  1824. 
kw  of  evidence.  182S. 

dcflfree  of  certainty  required,  182& 

primary  evidence,  1820. 

secondary  evidence.  1890. 

direct  evidence,  1831. 

Indirect  evidence,  1832. 

indirect  evidence  classified,  1957. 

prima/aeie  evidence,  1833. 

partial  evidence,  1334. 

satisfactory  evidence,  1833. 

Indlspensable.evidence,  1836. 

eonclusive  evidence,  1837. 

conclusive  evidence,  bow  restricted*  1978, 

cumulative  evidence,  1838. 

corroborative  evidence,  1839. 

inference  defined.  1958. 

presumption  defined,  19S0. 
J>tgree<i/procif. 

wrbM  required  to  establl^  fact,  IS^ft. 

kinds  of  evidence,  1827. 

degrees  of  evidence,  1828. 

one  witness,  wben  sufficient  to  prove  a  fact,  1844. 
ffmeral  principles, 

direct  evidence,  wbat  sufficient  to  prove  a  fact,  1844. 

testimony  conflued  to  personal  knowledge,  1S45. 

testimony  to  be  in  presence  of  persons  a£Eected,  1848. 

witness  presumed  to  speak  tlic  truth,  1847. 

presumption,  how  repelled,  1847, 2051, 2052. 

one  person  not  affected  by  acts  of  another,  1848. 

declarations  of  predecessors  in  title,  as,  1849. 

declarations  whicti  are  part  of  transaction,  1860. 

evidence  relating  to  third  person-^prlmarr  when,  1851. 

declaration  of  decedent,  evidence  of  pedijgTee,  1852. 

declarations  of  decedent,  evidence  against  successor,  185S. 

part  of  transaction  proved,  the  whole  admissible,  1854. 

contents  of  writing,  how  proved,  1855. 

agreement  in  writing,  deemed  the  whole,  1856. 

construction  of  writing,  relates  to  place,  1857. 

construction  of  statutes  and  Instruments,  rule  of,  1858. 

Intention  of  Legislature  or  parties  to  be  pursued,  1859. 

circumstances  to  be  considered,  1860. 

terms  to  be  construed  by  general  acceptation,  1861. 

written,  to  control  printed  words,  in  blank  form,  1862. 

persons  skilled  to  decipher  chaiacters,  1863. 

of  two  constructions,  which  to  be  preferred.  1864. 

written  instrument  construed  as  understood  by  parties,  1861. 

construction  to  be  in  favor  of  natural  right,  1866. 

material  allegations  only,  need  be  proved,  1867. 

evidence  to  be  relevant  to  questions  in  dispute,  1868. 

evidence  on  collateral  questions  in  discretion  of  court,  1868. 

affirmative  allegations  oulv  to  be  proved,  1869. 

facts  which  may  be  proved  on  trial,  1870. 

Judicial  notice,  of  what  facts  court  wiU  take,  1879. 

persons  who  cannot  testify,  1880. 
Kino*  and  degrees  cf  evidence. 

knowledge  of  court,  facts  wltliin,  1879. 

©f  witnesses— see  Witnesses. 

•f  writings— see  Wbitiwos,  Fublio  W^txhos,  Pbivatj 

WfilTZNOB. 
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Z-^ridence— Continued, 
.^inds  and  degrees  cf  evidence. 

acknowledged  writings  as  evidence,  1951. 
entry  in  court  minutes,  1376, 1429. 
of  material  objects  presented  to  the  senses,  1954^ 
wben  an  inference  arises.  1S60. 
presumption,  wben  may  bo  controverted,  1961.. 
speciflcation  of  conclusive  presumptions.  1962. 
specification  of  controvertible  presumptions,  1968. 
wliat  evidence  indispensable,  1&67. 
perjury  and  treason,  evidence  required  to  prove^  1968. 
Statute  of  Frauds. 

will,  to  be  in  writing,  1969. 
revocation  of  will,  wbat  required  to  prove,  1970. 
transfer  of  real  property,  evidence  required,  1971»  1972. 
agreement  not  in  writing,  wben  invalid.  1973. 
representation  as  to  credit  of  tbird  party*  1974. 
Production  of  evidence, 

by  wbom  to  be  produced,  1981. 

writing  altered,  wbo  to  explain,  1982. 

warrants  to  commit  witnesses,  1994. 

wben  witness  prisoner,  1995. 

manner  of  productions-testimony,  how  taken,  2002. 

testimony  of  witness  in  State,  2021. 

testimony  of  witness  out  of  State,  2024. 

bow  to  procure  testimony  on  commission,  2036. 

discbarge  of  witness,  2070. 

See  Affidavit,  Dbpositioits,  Exauiitatiok  op  Wit* 

HESSBS. 

means  of  production— see  SnBF<ENA,  Witkessxs. 
Effect  of  evidence. 

jury  to  judge  of,  2061. 

conclusive  evidence,  jury  not  to  judge  effect  of,  2061. 

to  be  instructed  by  court  as  to,  2061. 
Miscellaneous  provisions  as  to  evidence. 

accounts,  wben  not  admissible.  454. 

an  offer  equivalent  to  payment,  2074. 

wboever  pays  is  entitled  to  a  receipt,  2075. 

objections  to  teuder,  at  wbat  time  to  be  taken,  2076. 

rules  for  construing  description  of  land,  2077. 

offer  of  compromise  not  an  admission  of  debt,  2078. 

confession  of  adultery,  effect  of  in  divorce,  2079. 

proceedings  to  perpetuate  testimony.   See  TBSTixoirr.  • 

administration  of  oatba  and  af&rmatlons.   See  Oath. 

questions  of  fact  to  be  decided  by  jury,  2101. 

wbat  questions  to  be  decided  by  court,  2102. 

questions  of  fact  to  be  decided  l>y  court  or  referee,  2103. 

Sjcsmination— of  debtor  of  judgment  debtor,  proceedings  In*  717. 
trial  of,  how  conducted,  718. 

Examination  of  witness— oral  examination  defined,  200S. 
order  of  proof,  bow  regulated,  2042. 
wben  witness  may  be  excluded,  2043. 
court  may  control  mode  of  iutcrrogation,  2044. 
direct  and  cross-examination  defined,  2445. 
leading  question  defined,  2040. 
witness  may  refresh  memory  by  notes,  when,  2047. 
dross-<^xamination.  as  to  wbat,  2048. 
party  producing  not  allowed  to  lead  witness,  2049. 
witnesses,  wben  and  how  examined,  2050. 
how  impeached,  general  reputation,  2051. 
impeacumont  of  witness,  incousistent  statementSf  2ML 
evidence  of  good  ciiaracter,  when  allowed.  2053. 


wiHlDSitMxni  to  wltaui  tobjecl  t 
See  WiTBisiEB. 
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SaEeon11on->ConffntM(f. 

for  deficit  on  foreclosure,  728. 

proceedlDj^sBupplemoutary  to  execution— see  SufplxusstabT' 

Pboobedinos. 
m^iust  steamers  and  boats,  proceeds  of  sale,  how  applied*  8S4« 
notice  of  sale  of  steamers  to  be  given,  8'i7. 
stay  of,  on  appeal  to  Comity  Court,  979. 
from  Justices*  Courts,  within  what  time  may  Issue,  901. 
contents  of  jastices'  execution,  902. 
may  be  renewed  In  Justices'  Court,  903. 
duty  of  officer  receivlngexecution,D04. 
proceedings  supplementary,  provisions  of  Code  to  apply,  SOS- 
may  issue  against  married  woman  in  forcible  entry,  1164. 
what  wages  are  preferred  claims  under,  1206. 
in  contempts,  1209, 1210. 

Executors— appointment,  304. 
appeals  by,  i>65. 

acts  of,  where  appointment  vacated,  966. 
to  whom  letters  on  proved  will,  to  issue,  ISti. 
must  appear  and  qualify,  1349. 
who  iucouipeteut  to  serve  as,  1350. 
who  may  file  objections  to  granting  letters  to,  1351. 
marriage,  when  it  extinguishes  right  to  administer,  18A3. 
executor  of  an  executor,  disability  of.  1353. 
absence  or  minority  of  coexecutor,  effect  of,  1354. 
acts  of  a  portion  of  executors,  valid,  1355. 
form  of  letters  testamentary,  1360. 
to  take  oath,  1387. 
to  file  bonds,  1388. 
to  record  letters,  etc.,  1387. 
suspension  of  powers  of  executor,  1436, 1437. 
to  be  removea  for  contempt,  1721. 
may  sue  without  joining  party  Interested,  369. 
may  sue  for  death  of  person,  377. 
renunciation  of  right  to  probate  by,  1301. 

transcript  of  proceedings,  evidence  of  executor^  authority,  142I;. 
to  return  inventory  including  homestead,  1448. 
to  deliver  estate  to  heirs,  1453. 
effect  of  judgment  against.  1504. 
to  return  statement  of  claims,  1512. 
claim  of,  against  estate,  1510. 
sales  of  lauds  under  mortgage  or  liens,  1509. 
when  may  sue  on  partnership  estate,  1590. 
petition  to  make  conveyance,  and  notice,  1596. 
See  ExKouToss  and  Aduhtistratobs. 

Ezecntom  and  administrators— to  take  oath  and  file  bonds,  1387. 
bonds  to  bo  recorded,  1387. 
fonn  and  requirements  of  bond,  1388. 
additional  bond,  when  required,  1389. 
conditions  of,  1390. 
each  to  give  separate  bond,  1391. 
successive  suits  on  bond  may  be  maintained.  1392. 
sureties  must  justify  and  bonds  be  approved,  1393. 
requirement  of  judge  on  deficient  bond,  1394. 
right  ceases  on  Insumcient  security,  1395. 
bond,  when  may  be  dispensed  with,  1396. 
further  bond  may  be  required,  1397. 
citation  to  executor  to  snow  cause,  1398. 
further  security  may  bo  ordered,  1399. 
revocation  of  letters  for  neglect  to  obey  order,  1400. 
suspension  of  powers  of,  1401. 
further  security  ordered  without  application,  1402. 

CODK  Civ.  Pkoo.— ao. 
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nuHiulDD  ot  poKcn  of.  for  embezzlement,  lUt. 
noma  to  be  given  imd  el  Cation  to  sppou.  lUT. 
irha  nay  ■npeu'  on  lienrlug,  l(U8. 
DoticstouwcoodUijieieaiton.etc.,  1MB. 
Mten  nrDlEeffforfallun  to  fuinlili  InnntoTT,  lUt. 
ef  Ma  aHMncHl  AaMnaA 

aitltltd  MpEBMBloiioIalldecedenfi  property.  UM. 
to  Bto  wiaimlon  of  entire  estate,  1M1. 
lB«r*<>°tndlwnieafarT0C0iei7a[  iirapenT.  IHI. 
IMffWBtpTcnbeiileoent  pMar  to  Emot  of  letten.  US8. 

aMymalaMInaMkini  t(n«iBle,c«qTenIoD,SDd  treapaaa. 

■iiir  baioiHl  lOr  vuto  ortreapu*  14  dwedent.  lest. 

uthmaouiioiKiof  exonUoTUimTbelKaiuilitUyuioUim',  li 

what  axeeoMn  need  Botbs  Mrllai^  VM. 

majr  componiul  witli  doMor,  iwa. 

nup  recover  propeitT  fiandnlenllr  dbnotad  of  b*  taatatei 

(U^oidtiDn  of  ertue  recovered,  m. 

luv  ompleta  «DntiMti  of  aale  of  real  tatate,  U8T. 

•UDWaiMaaiuInJeotionof  claims  by. 

Bee  EiTATia  or  SECBAasD  PBuoaa. 

when  nemmia^bble,  iKi 

to  bo  ebaind  vHliaU  otate,  I«I3. 

»t  to  pnBt  or  Ion  by  estate,  1014. 

tar  un^oueetoddebts  imiKml  OuU,  ItU. 

eomiBUalOBsalloned  toTlGIB. 

JfauaUKt  and  irtlltnmu  t  y. 
to  render  exIiiULC.  nrlien,  M2L 
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Sxeotitort  and  administratora—CSMi/iiiiied. 
Accounting  and  teUlementt  by* 

vrtio  may  file  excepUons  to  aceonnt,  16tS. 
^rbat  matters  may  be  contested  by  heirs,  1698. 
postponement  of  hearing  in  contest  of  accoimt,  1687. 
settlement  of  accounts,  when,  and  when  not  conclusiyef  1687. 

ftroof  of  notice  must  be  made  before  settlement,  1638. 
unds  pending  settlement,  1640. 

Eersonal  liability  of,  after  decree  for  payment  of  debts,  1649. 
ability  for  failure  to  give  notice  for  presentation  of  claim,  1660. 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  1663. 
final  settlement,  decree  and  discharge,  1697. 
costs  allowed  in  actions  by  and  against,  1931. 
on  appeal,  security  may  be  limited  or  modified,  946. 

fizemption— property  exempt  from  execution,  690. 
from  jury  duty,  who  are  exempt,  200. 

Szoneration— of  balL   See  Asbest  Aim  Bail. 

Sxperts-Hskilled  persons  may  decipher  characters,  1863. 
facts  which  may  bo  proved  on  trial  by,  1870. 
may  prove  unwritten  law  of  sister  State,  1902. 
See  EviDBNOB. 

Sztenaion— of  time,  1054. 

Facts— to  be  stated  in  complaint,  428. 

Insufficiency  of,  ground  for  demurrer.  430. 

special  issues  not  made  by  pleadings,  how  tried,  309. 

degree  of  certainty  required  to  establish,  1826. 

what  facts  may  be  proved  on  trial,  1870. 

Issue  of,  how  it  arises,  590. 

how  tried,  692. 

findings  of,  633, 634. 

agreement  on.  on  submission  of  controyersy,  1138. 

of  which  court  will  take  judicial  notice,  1875. 

Jury  as  Judges  of,  2101. 

Fanner— property  of,  exempt  from  execution,  690. 

Father— may  sue  for  seduction  of  daughter,  37S. 
mav  sue  for  death  or  injury  of  child,  376. 
rank,  in  order  of  persons  entitled  to  admlnlstsr,  II681. 
entitled  to  guardianship  of  minor,  1751. 

Fees-ofAcers  entitled  to,  91. 

of  court  commissioners,  239. 
of  official  reporter,  274. 

tender  of,  to  be  made  to  witness,  1967.  '«K< 

of  attorney,  how  to  be  paid,  1021. 
of  referees,  1028. 

on  recording  mechanics*  lien,  1189. 
of  witnesses,  1987. 
See  Costs. 

Feminine— included  in  masculine,  17. 

Fictitions  name— party  may  be  sued  by,  474. 

ignorance  of  real  name  to  be  stated  in  complaint,  474. 

Findings— referees  to  report  within  twenty  days,  643. 
effect  of  findings  of  referees,  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived,  634. 

must  be  in  writing  and  filed  within  thirty  days,  633. 
of  fact  and  conclusions  of  law,  must  be  separatoly  stated,  633. 


bow  pnparcd,  M. 
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■oiRal  uclopeeUl  defliwi],  S4. 

%Mn  (tiunl  or  ipedal  mv  be  ghrco.  Bl. 


Impoaed  in  StaM  i^een,  bow  •afOKeO.  IW. 
Bm  FoarairnsB. 
Tin  tagliiBi   tmnpt  trom  axeentlaD,  NO. 
Totaltda  moar  anil  ilataliMr— inrlBdletlou  In  acUoiu  for,  7S> 

Jnmeei'^ConrtJiii'lidlettoti,  HI.  11). 

t»bl«  ilanugta,  wbeDkUowed,  ]». 

lURlUe  dafihier  Oeflnea.  11(0. 
QDlawnu  ditalncr  deBnsd,  lUL 

ooUte  iiy  uadioTd.  i  isi. 

BDtlen.kaw  Hr««d  Id,  lUL 

tuMulktIoii.llSS. 

iuitln  dcfCDdaat  in  mUoiu  Inr,  ItU. 

putluaeugnlir.  11^ 

nai^ilaliit  to  hUoiu  for,  IIH. 


FonlgD  rosldent— wminoiH 

FewdosiiTs— place  ot  trial  I 
iDtervenlliHitSeT. 
Htpnrlflif.eiB. 
iSaiTar.HI. 
imeeedliin  In  action  Cc 
idtplDMneraala.  lioir  i 


lectlver  rnHM  M;ipalnt«d  Id,  K4 
MnuOy  ia,  u  exdoslie.TU. 

BltDKl,  lit. 


ID  Ilea  i«BtnBt  deeedenn  ettate,  1«M,  im. 
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Ign  wUl—proeeedlogs  In  probftto  of,  IXOAXU, 

See  Wills. 

JTorfieitare— limitation  of  action  for,  340. 
place  of  trial  In  actions  for,  893. 
on  sale  under  execution,  without  notice,  09S. 
liability  of  sheriff.  697. 
form  of  action,  307. 
of  lease,  relief  ^^Inst,  1179. 

SPrcuiohise— actions  for  usurpation  of,  802-800. 
See  UsuBFATioir  or  Offiob. 

Z*rsind— a  ground  for  arrest,  479. 

Z'raads— see  Statutb  of. 

Fiumitare— exempt  from  ezecation,  660. 

Fntnre— included  in  present  tense,  17. 

Gtaxnishee— citation  to  issue  to,  545. 

memorandum  to  be  f  umlsned  by,  54A. 
wben  liable  to  plaintiff,  544. 
to  be  served  with  notice  of  attachment,  543« 
property,  how  attached  in  hands  of  542. 
See  Attaohmbkt. 

Qamiflhinent— see  Attaohheht. 

Gk>ld  coin— legal  tender  notes  receivable  as,  607. 

Oold  dnst— return  on  execution,  688. 

See  JUDOKJBNT. 

OoTemor— to  appoint,  In  case  of  absence  or  incapacity  of  judge,  160. 
may  tequire  superior  Judge  to  hold  court,  160. 

Grading— see  lAESfs,  EsjtonamussT  of. 

(3rand  jury— defined,  192. 

bailot-bot,  209. 

drawing,  214-220. 

when  to  be  impanneled,  241. 

how  constituted,  242. 

panel,  how  filled,  242. 

proceedings  regulated  by  Penal  Code,  24S. 

Growing  timber-action  for  trespass  for  cutting,  73S. 

Guardian— ad  litan,  of  infiint,  to  appear  in  actions,  372. 
how  appointed,  373. 
how  appointed  in  Justices'  Courts,  843. 
power  of  court,  how  affected  by  Probate  Act,  1750. 

Guardian  and  ward— appointment  of  goardlan,  bow  prorided  for, 

general,  to  appear  for  infant,  372. 
ad  litem,  in  actions,  372. 
ad  litemt  how  appointed,  373. 
of  insane  person,  in  partition,  794. 
in  Justices'  Court  cases,  843. 
Guardians  <tf  minors. 

service  ofjprocess  on,  for  removing  executor,  1722. 

Superior  Court  to  appoint,  when,  1747. 

petition  for  appointment,  1747. 

minor  may  nominate,  when,  and  when  not,  1748. 

power  of  Judffo  at  chambers,  167, 1808. 

when  appohihncut  made  by  court,  sec.  1749. 

nomination  by  minor  after  fourteen,  1750. 

fftther  and  mother  entitled  to  appointment,  when,  1761. 
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Cfraardian  and  "waxd-^Continued. 

General  and  miseellaneoua  provisiotu. 

ezamluation  of  person  suspected  of  defraadlng  ward*  1800. 

or  of  concealinff  ward's  property.  1800. 

removal  and  resignation  of  guardian,  1801. 

surrender  of  estate,  1801. 

guardianship  how- terminated,  1802. 

now  bond  when  required,  1803. 

bond  to  be  filed,  action  on,  1804. 

limitation  of  action  on  guardian's  bond,  180S. 

limitation  for  recovery  of  property  sold,  1806. 

more  tlian  one  guardian  may  be  appointed,  1807. 

order  appointing  guardian,  how  entered,  1806. 

nndertalungs,  requisites  of,  1809. 

Sabeas  corpus— jurisdiction.  Issuance  of  writ,  51, 54, 78. 

Sandwriting— how  proved,  1943. 

evidence  respecting,  how  given,  1944. 
comparisons  of.  how  made,  1945. 
entries  of  decedents  as  evidence,  1946. 
proof  of,  when  admitted  in  probate  of  win»  1AU» 

Highways— damages,  for  trespass  on,  73S. 
measure  of  damageSf  734. 

Solidays— defined,  10. 

non-Judicial  days,  134. 

Somestead— setting  apart  to  survivor,  1474, 1486. 
See  Estates  ov  Dboeasbd  Pbbsons. 

Householder— property  of,  exempt  from  ezecution»  690. 

Hnsband— not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  be  witness  against  wife,  1881. 
when,  must  testify,  1882. 
when  to  be  Joined  with  wife  as  party,  870. 

Xmmatexlal— errors,  may  be  disregarded,  475. 

Impeachment— court  for  trial  of,  how  composed,  36.  • 

Jurisdiction  of,  36. 
officers  of  court,  37. 
trial,  provided  for  in  Penal  Code,  38. 

Imprisonment— effect  of,  on  limitation  of  actions,  362. 
of  Judgment  debtor,  when  may  be,  715. 
for  contempt  of  court,  1219. 
for  disobedience  of  mandate,  1097. 

SeeDisoBABoxPBOM  iMFsisoinasirT. 

Lnprorements— value  of,  when  allowed  as  set-off,  741. 
estimation  of  value  of,  in  eminent  domain,  1248. 
when  not  assessed  in  eminent  domain,  1249. 

Inadvertence— relief  from  by  amendment,  473. 

Inconsistent  statutes— Code  repeals,  18. 

Indemnity— action  against  sheriff,  1055. 

Indirect  evidence— defined,  1832. 
See  EviDEzroB. 

Indispensable  evidence— defined,  1836. 
See  EviDBNOis. 

Inlant— to  appear  by  guardian,  872. 

effeet  of  infancy,  on  limitation  of  actions,  828, 868. 
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8Qmm<ni8,  how  served  on,  411.  ^  ^ . 

one  yew  after  lemoTal  of  disability  given  to  infant  to  eoatess 

probate  of  will,  1333. 
letters  of  adminlstrHtion  durante  tninore  astate,  1354. 
eliare  of,  on  partition,  to  be  paid  to  guardian,  793. 
share  of.  on  partition,  securities  may  be  taken,  777. 
^ect  of  infancy,  on  claim  to  escheated  estates,  1272. . 
who  entitled  to  guardianship  of,  1751. 

IhfeTenco— defined,  1358. 
on  what  founded,  1960. 

ZAJiinctlon— what  is,  and  who  may  grant,  S28. 
when  it  may  be  granted,  526. 
■    at  what  time,  may  be  granted,  627. 
what  required  to  obtsun,  631. 
after  answer,  upon  notice,  528. 
security  required  upon,  629. 
order  to  show  cause,  53U. 
to  suspend  business  of  corporatilon,howand  by  whom  grantea, 

531. 
motion  to  vacate  or  modify  application,  how  made,  633. 
when  will  be  vacated,  533. 
limitation  not  to  run,  356. 

ury  during  foreclosure,  746. 
ury  after  execution,  745. 


to  restrain  In: 
to  restrain  in. 


to  restrain  injury  during  probate,  1341. 

Z^jnrles— civil  action  arises  from,  25. 

kinds  of,  enumerated,  37.  t 

to  property,  defined,  28. 

to  person,  defined,  29. 

child,  father,  mother,  or  guardian  mar  sue  for,  876. 

action  for  death  or,  377. 

claims  for,  may  be  united,  427. 

{>laco  of  trial  in  actions  for,  395, 832. 
lability  of  steamers  and  vessels  for,  813. 
liability,  on  entry  for  survey  of  land,  743. 
liability  for,  after  sale  on  execution,  746. 

Iniuest-jury  of,  what,  195. 
impanneling  Jury  of,  254. 

Xnaane  persons— guardian  ad  Mem,  873.  ^ 

when  guardian  may  bo  appointed  for,  1763.  ' 

appointment  of.  on  hearing.  1764. 
powers  and  duties  of  guardians  of,  1765. 
proceedings  for  restoration  of,  1766. 

guardians  to  recover  share  of,  on  partition,  794.  j 

may  consent  to  partition  and  execute  release,  TW.  1 

service  of  summons  ou,  how  made,  411. 
cannot  be  witnesses,  1880. 

Insanity-Deflect  of,  on  limitation  of  actions,  852. 
effect  of,  on  claim  to  escheated  estates,  1272. 

Insolvency— proceedings  under  statute  to  continue,  1822. 
Jurisdiction  in  actions  of,  76. 
Subject  in  general. 


Insolvent  may  be  discharged.  1,  p.  645. 
compliance  with  act,  required,  l,  p.  64J 
act.  now  known  and  cited,  1,  p.  64o. 


Voluntary  insolvency. 

application  for  discharge,  how  made,  2,  p.  645. 
amount  of  debts  required,  2,  p.  645. 
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Dooks  of  debtor  to  bo  deposited  in  court,  22^.  IIS4. 

debtor  to  deliver  all  papers  and  Becoritles,  23,  p.  65i. 

books  and  papers  to  be  banded  to  assignee,  22,  p.  €34. 

persons  liibui  for  doable  amount  of  property  embentodU  Si 

p.  651. 
anignee  to  recoTer  for  properly  embecsled,  23,  p.  CM. 
penalties,  f orfeitoree,  and  proceedings  in  case  of  <>wr»yw»gyi#»m«mt. 

t4,p.654. 
trtiat  aections  of  Code  to  appiy,  21,  p.  654. 
assU?nees  to  conyert  estate  into  money,  25,  p.  69S. 
to  keep  accounts  accessible  to  creditors,  25,  p.  65S. 
private  Kales,  when  allowed,  25,  p.  655. 
notice  of  sale  by  publication.  25,  p.  G55. 
perlsbable  property*  sale  of,  26,  p.  655. 
sale  of  outstaudluff  debts,  27,  p.  ISi. 
expenses  allowed  to  assignees.  28,  p.  665. 
commissions  allowed,  28,  p.  655. 
statement  to  be  f  iimlsbed  In  three  montb8,29,  p.  696L 
statement,  what  to  contain,  29,  p.  656. 
ftuther  accounts,  when  made,  29,  p.  656. 
court  may  require  accounting  anudlstribntion,  96,  p.  656. 
creditors  entitled  to  share  funds  pro  reaa,  31,  p.  656. 

8 roof  required  of  bail  or  surety  of  debtor,  31,  p.  65& 
iTldenda  already  declared  not  disturbed,  32,  p.  656. 

Bubsequeni  debts,  proTed,  right  to  distribution,  32,  p.  656. 

discharge  of  assiraiee  for  refusal  to  account  or  pay  over  divi- 
dends, 33.  p.  656. 

discharged  assignee  to  deliver  estate,  etc.,  to  court,  S3,  p.  698. 

flnnl  account,  auditing  and  setticment.  34,  p.  657. 

distribution  of  estateltnd  dlscbarge  of  assignee,  84,  p.  657. 
Partnerships  and  corporations. 

partners  may  bo  adjudged  insolvents,  35,  p.  657. 

petition,  number  of  creditors,  35,  p.  (8^7. 

order  to  show  cause  to  Issue,  35,  p.  657. 

what  property  to  be  taken,  85,  p.  637. 

creditors  to  prove  debts  and  choose  assignee,  85,  p.  6S7. 

assignees  to  keep  separate  accounts,  85,  p.  657. 

proceeds,  how  applied,  35,  p.  657. 

certificate  of  discharge,  35,  p.  657. 

parts  of  acts  applicable,  35,  p.  ^7. 

petition  for  adjudication,  where  filed,  35,  p.  657. 

partners  not  Joining  In  to  show  cause,  35,  p.  657. 

what  provisions  of  act  to  apply,  36,  p.  656. 

to  apply  to  every  officer  of  a  corporation,  36,  p.  GW. 

property  to  be  distributed,  but  no  discharge  granted,  86,  p.  6SB. 
Proof  of  deots. 

what  debts  may  be  proved,  37,  p.  659. 

rebate  of  Interest,  37,  p.  659. 

demands  for  goods  converted  by  debtor,maybe  proved,  88,  p.691. 

contingent  liabilities  of  debtor,  when  may  be  proved,  39,  p.  6S9. 

creditor  may  claim  contingent  credits  and  share  dividends,  40, 
p.  659. 

ball, surety,  or  guara&tor  of  debtor,  entitled  to  prove,  41,  p.6BBL 

bail,  surety,  etc.,  stand  in  place  of  creditor,  41.  p.  659. 

creditor  may  provo  debt*  due  ^  stated  periods,  42,  p.  660. 

mutual  debts  and  credits,  accounts  to  b^  stated.  43.  p.  660. 

setoff  and  counter-claim,  43.  p.  660. 

mortgage  or  pledge,  value  of  claim  how  ascertaf'>«od  M-  n.  680. 

pledged  property  to  bo  sold,  44,  p.  660. 

releases  ana  deeds  to  be  made,  44,  p.  660. 

when  creditor  not  allowed  to  prove,  44,  p.  660. 


JHtcelloiWDiit. 


... iyttaneTilB,\>,flsi. 

eibmptlais  for  Inuflt  of  loBolTeDt,  60,  p.  WI. 
lunuaMia  to  In  iMaparti  Sh  p.  fi67. 
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peWkm  nwlw  (Ilaalnei1,&  p.  «t& 
iVPiaUto  enpcons  c;inii^n,p.  ea. 
npcalol  cmiiUctliia  acta, «,  p.  «ffi. 
InqMotton  of  wiltliiga— renia^otlCseJteet.Ulk 
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|s,  and  hmt  mtdo,  KT. 

bncnlarltr-^t  proccedltiES,  tcroand  for  new  trial,  K7. 

effecE  or»  In  proceetUu^  on  JoiUcUl  flato,  7DS^ 
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6tlbioM^C<mtinwd, 
pleadbiffs.  wbat  constitate,  898. 
Issues,  now  tried.  994. 
verdict,  what  to  be,  094. 

Jadgment,  where  some  defendants  only  are  9enre<l»'414. 
contribution,  709. 
proceedings  a^^iinst  those  not  served,  969-694.  ^ 

J'lidses— of  Saperior  Courts,  elections,  65. 
counties  naving  two  or  more,  6ft. 
of  San  Francisco,  67. 
terms  of  office.  68. 
computation  of  years  of  ofDice,  69. 
Tacancies  in  office  of,  70. 
courts  held  by  other,  71. 
pro  temporct  72. 
supreme,  quailfleations  of,  196. 
superior,  qualifications  of,  167. 
superior,  residence  of,  158. 
holding  courts  at  request  of  goyemorf  160. 
Ineligibility  of.  161. 
powers  of,  at  chambers,  166, 176. 
when  dlsqmdified  to  act,  170. 
not  to  act  as  attorney,  171. 
must  not  have  attorney  for  partner,  172. 
powers  of,  out  of  court,  176. 
powers  of,  as  to  conduct  of  proceedings,  177. 
to  pxmish  for  contempt,  178. 
to  take  acknowledgments,  179. 
to  refuse  subsequent  application  for  orders.  182. 
proceedings  not  to  be  affected  by  vacancy,  l84. 
shall  have  means  to  carry  jurisdiction  Into  effect,  187. 
when  not  to  act  as  executors,  430. 

when  dlsquidifled,  proceedings  transferred,  431.  ' 

may  present  claim  against  estate  of  deceased,  495. 
relieved  from  office,  to  settle  exceptions,  653. 
may  be  a  witness,  1883. 
See  Tbbk  of  Offiob. 

Judgment— definition  of.  677. 

against  whom  may  be  given.  578. 

against  administrator,  etc.,  1504. 

against  attorney  at  law.  for  suspension  or  removal,  290. 

against  one  of  several  debtors,  costs  may  be  severed,  1026. 

against  one,  and  action  proceed  as  to  others,  579. 

against  married  woman  in  forcible  entry,  1164. 

against  sheriff  for  official  acts,  conclusive  on  soreties,  lOM, 

against  decedent,  when  not  a  lien,  1506. 

award,  when  it  has  effect  of,  1286. 

by  default  generally.  A85. 

confession  ny,  1132-1134. 

by  default,  relief  against,  473. 

by  default  on  amended  complaint,  432. 

by  default  in  forcible  entry,  1169. 

costs,  when  allowed  to  plaintiff,  1022. 

costs,  when  allowed  to  defendant,  1024. 

costs,  when  allowed  to  one  of  several  defendants.  1026, 

costs,  to  be  Included  on  judgment,  1035. 

costs  on  appeal,  In  discretion,  1027. 

currency  In,  667. 

docket  of,  effect  of,  899. 

deposit,  to  be  applied  to  satisfy,  500, 600. 

estoppel,  1908. 

effect  of,  upon  rights  of  parties,  1908. 

CoDB  Civ.  Fsoo.- 
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effect  of,  asaiost  discharged  prisoner,  1158. 
errors  to  be  disregarded,  475. 
effect  of  appeal  from,  1176. 
effect  of  death  after  Terdict,  609»  1508. 
for  contempt,  final.  1222. 
final,  mav  bo  appealed  from,  639. 
final,  in  District  Court— api>eal  from,  969. 
how  enforced,  after  five  years,  685. 
how  pleaded,  456. 
how  reviewed,  636, 937. 

In  Justices'  Court,  not  a  lien  motless  recorded,  900. 
interest  and  costs  to  be  included  in,  1035. 
in  Supreme  Court,  concurrence  necessary,  47. 
may  be  appealed  from,  939. 
may  be  filed  and  docketed  in  other  county,  898. 
memorandum  of  costs  to  be  furnished,  1033. 
modified  on  appeal,  costs  in  discretion,  1027. 
on  counter-claim,  666. 

of  dismissal  and  nonsuit,  581.  / 

of  dismissal  against  non-resident,  1087. 
of  Justices,  abstract  of,  897. 

of  Justices'  and  Police  Courts,  how  appealed  from,  974. 
on  appeal  from  inferior  court,  may  be  appealed  from,  919. 
on  answer  filed,  relief  granted,  580. 
on  failure  to  answer,  relief  granted,  580. 
on  failure  to  answer,  in  what  cases  granted,  585. 
on  demurrer,  636. 
on  confession,  how  entered,  1134. 
on  submission  of  controversy,  1139. 
on  the  merits,  582. 

on  report  of  referee  In  partition,  766. 
on  usurpation  of  office,  808. 
on  review  of  case,  1075. 
on  review,  what  constitutes,  1077. 
on  appeal,  part  of  judgment  roll.  958. 
on  appeal,  remittitur  to  bo  certified  by  clerk,  958. 
renewal  of,  in  foreclosure,  on  eviction  of  purchase,  706. 
satisfaction  of,  under  attachment,  550. 
Supreme  Court  nlwaysiopcn  to  render,  48. 
Supreme  Court  to  render  within  six  months,  note  under  Ml 
what  deemed  adjudged  on  former  Judgment,  1911. 
what  rights  determined,  in  actions  for  usiu*pation,  806. 
when  reversed,  restitution  to  be  made,  057. 
when  conclusive,  1908. 
when  conclusive  in  foreclosure,  726. 
what  treatment  of,  constitutes  contempt*  1209. 
appeal  from,  639. 
Manner  qf  giving  and  entering. 
book,  to  be  kept  by  clerk,  668. 
case  may  be  brought  for  argument,  665. 
docket,  how  kept  and  contents  of,  673. 
docket,  to  be  open  for  inspection,  678. 

Sold  coin  or  currency,  667. 
en  of,  defined,  671. 
no  lien  on  estate  where  death  occurred  after  Terdict,  IMl 
roll,  what  to  constitute,  670. 
satisfaction  of,  how  made,  675. 
transcript  of,  may  be  filed  in  any  county,  674. 
to  be  entered  within  twenty-four  hours,  664. 
upon  death  after  verdict,  not  to  be  a  lien,  660l 
when  counter-claim  exceeds  demand,  666. 
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Jniidlotion— Cimfffiued. 

of  Justices'  Courts,  civil,  112. 

of  Justices'  Ck>urts,  coDcurrent,  113. 

of  Justices'  Courts,  ciril,  restricted,  114. 

of  Justices'  Courts,  criminal,  115. 

of  Police  Courts,  121, 932. 

means  to  carry  into  eSect,  187. 

wben  acquired,  416. 

want  of,  a  ground  for  demurrer,  430. 

want  of,  ground  for  impeadiment  of  reeohL  UlA. 

what  required  to  sustam  record,  1917. 

Jaror— qualiflcations  of,  who  competent,  196. 

duquaUflcation  of.  199. 

may  be  wiiaiess,  when,  1883. 

who  exempt  from  serrice  as.  200. 

affldavit  of  claim  to  exemption,  202. 

discharge  of,  for  sickness  at  trial,  61ft. 

affidavit  of,  to  impeach  verdict,  657. 

who  may  be  excused,  201, 615.  "! 

faUure  to  attend,  238.  '*' 

oath,  604.  * 

JSMeeting  and  retumingtfor  courts  of  retard. 

list  of  persons  to  serve  as,  to  be  made,  204. 

selection,  how  made,  205. 

lists,  what  to  contain,  306. 

list  to  be  placed  with  clerk,  208. 

duty  of  clerk  on  receiving  list,  209. 

regular  jurors  to  serve  one  year,  210. 

Jurors  to  be  drawn  from  boxes,  211. 
JhxnrinQ,  time  and  manner  cjf, 

how  drawn,  211. 

to  be  drawn  upon  order  of  Judge,  214. 

clerk  to  draw  m  presence  of  court,  215. 

number  to  be  drawn,  214. 

drawing,  how  conducted,  219. 

disposition  to  be  made  of  ballots,  220. 
MaxmerijfewnMncyMngjarora. 

sheriff,  how  to  summon,  225. 

special  drawing  and  summoning  may  be  ordered,  226. 

summoning  to  complete  panel,  227. 

compensation  of  elisor  for  summoning,  228. 

lurora  for  Justices'  and  Police  Courts,  by  whom  smnmoiied«  230. 

now  summoned,  231. 

return  of  officer,  232. 

Juries  of  Inquest,  how  summoned,  235. 

obedience,  to  summons,  how  enforced,  238. 
Impannelinq  iaron, 

of  grand  jury,  when  to  be  impanneled,  241. 

how  constituted.  242. 

impanneiing  under  Penal  Code,  243. 

clerktocalTlistof  trial  jurors,  246. 

muiner  of  impanneiing,  247. 

proceedings  on  forming,  in  courts  not  of  record»  SMK 

manner  or  impanneiing,  251. 

Impanneiing  Juries  of  inquest,  254. 

Jnry— defined,  190. 

different  kinds  of,  191. 

grand,  192. 

for  trials,  defined,  193. 

for  trials,  of  what  to  consist.  194.  : : 

of  Inquest,  defined,  195.  ^ 

how  summoned,  235.  ^ 


796  zin>EX. 

Snrf—Continued, 

1>allot>ljox,  1209. 

when  crand  jury  to  be  Impanneled,  241. 

grand  jary,  bow  constituted,  242. 

to  bo  impanneled  as  prescribed  In  Penal  Code*  24S. 

ImpannellDff  trial  jury,  clerk  to  call  list,  246. 

manner  of  Impannelluff  trial  jury,  247. 


jury,  bow  drawn.  214-2*20,  COO. 
cballenges,  f our  peremptory 
gronnds  or  challenge  for  cam 


allowed,  801. 
'  canse,  602. 
challenge  for  caused  how  tried,  603. 
jury  to  bo  sworn,  form  of  oath,  C04. 
on  trial  of  rlc[ht  of  property,  levied  on,  689. 
bow  obtained  in  contest  of  probate  of  will,  131S. 
bow,  and  when  may  be  waived,  031. 
how  waived  in  Justices*  Coarts,  883. 
may  try  facts  not  in  issne,  when,  309. 
may  be  conducted  to  view  property,  610. 
admonition  on  separation,  61 1. 
may  tako  certain  papers  on  withdrawing,  613. 
chaurge  to,  608, 600. 21(e. 
further  charge.  614. 
deliberations  of,  bow  conducted,  613. 
three-fourths  may  render  verdict,  613. 
dlschargo  of.  616. 
while  out.  couit  may  adjoom,  617. 
polling?,  618. 
verdict  of,  what  is.  634. 
when  may  correct  Informal  verdict,  619. 
In  contest  of  probate  of  will,  1313. 
See  Fin DiNQS,  Verdict. 

Jury  lists— by  whom  and  when  made,  204. 
•elections,  how  made,  205. 
to  contain  how  many  names,  206. 
to  be  placed  with  clerk,  203. 
duty  of  clerk— jury-box,  209. 
regular  jurors  to  serve  one  year.  210. 
jurors  to  be  drawn  from  box,  211. 

Jnstioes'  Ooorta— 
Jn  citia  and  counties. 

courts  and  justices,  85. 

clerk  of,  86. 

sherilt  and  deputies,  ex-<iffMo  offteers,  87. 

officers,  and  office  hours,  88. 

actions  in,  89. 

reassignment  and  transfer  of  acti<«8,iML 

payment  of  fees.  01. 

inmscripts  and  other  papers,  92. 

dockets  93 

jurisdiction,  territorial  extent,  94. 

practice  and  rules,  95. 

clerk  of,  not  to  act  as  attorney,  96. 

salaries,  97. 

what  Justices  successors  of  others,  98. 
In  toumsnips. 

at  least  one  In  each  township,  103. 

where  held,  104. 

what  justice  may  hold  for  another,  lOB. 

territorial  jurisaictlon,  106. 

what  justices  successors  of  others,  107. 
Jn  general. 

terms  of  office,  110. 
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Jtistioes'  Oovaia-'ConHnued. 
In  general. 

Tacancies,  how  filled.  111. 

ciYil  Jarisdlction  of,  113. 

concurrent  Jurisdiction  of,  113. 

civil  Jurisdiction  restricted,  114. 

criminal  jurisdiction  of,  115. 

Justice,  whereto  reside,  199. 

cUsqualiflcation  to  sit  or  act,  170. 

not  to  practice  before  Justices'  Court,  171. 

not  to  nave  attorney  for  partner,  172. 

may  take  acknowiedj^euts  and  a&davits,  179L 

Jurors  for,  230. 

now  summoned,  231. 

return  of  officer,  232. 

proceedings  in  forming  jury,  250. 

msumer  or  impanneling,  251. 

transfer  of  cases  to  Superior  Courts,  838. 

may  issue  subpoenas  and  final  process,  919. 

blanks  lu  papers  to  be  filled,  except  subpoenas,  920. 

Justices  to  receive  moneys  and  pay  to  parties.  921. 

In  case  of  disability,  anotber  Justice  may  attend,  928. 

may  require  security  for  costs,  923. 

who  entitled  to  costs,  924. 

what  provisions  of  Code  I4>pllcable  to,  925. 

may  receive  deposit  in  lieu  of  undertaking,  926. 
Place  cf  trial  cf  actions  in. 

in  what  townsliip  or  city  may  be  commenced,  832. 

place  may  bo  changed  in  certain  cases,  833. 

limitation  on  right  to  change,  834. 

to  what  court  transferred,  835. 

proceedings  after  order  changing  venue,  838. 

effect  of  order  changing  venue,  ^37. 

tramrfer  of  cases  to  District  Court,  838. 
Actions,  how  commenced  in, 

by  filing  complaint  and  issuance  of  summons,  839. 

summons  may  issue  within  a  year,  840. 

Issuance  of  summons,  bow  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guardian,  how  appointed,  843. 

summons,  how  issued,  and  what  to  contatn,  844. 

time  for  defendant  to  appear,  845. 

alias  siunmons.  when  may  issue,  846. 

several  alias,  may  be  issued,  847. 

limitations  upon  time  of  service.  848. 

summons,  by  whom,  and  how  served,  848. 

hour  given  for  appearance,  850. 
Pleadings  in. 

form  of,  851. 

what  constitutes  the,  892. 

complaint  defined,  853. 

when  demurrer  may  be  put  in,  854. 

answer,  what  to  contain,  855. 

omission  to  set  up  counter'^iaim,  effect  of,  896. 

when  plaintiff  may  demur  to  answer,  857. 

proceedings  on  demurrer,  858. 

amendment  of  pleadings,  when  allowed,  859. 

costs  on  allowance  of  amendments,  when,  899. 

time  in  which  to  demur  or  answer  to  amended  pleadings,  860. 
Jrrest  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

affidavit  and  undertaking  for  order,  862. 

defendant  arrested,  must  be  taken  uef ore  Justice,  863. 
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oincer  to  glTe  nottee  to  plaiiitiff  of  amst.  8BL 
oAcer  to  dotaOn  defendiuit,  86S.       •"'"•»  ***• 


writ  to  lasiie  npon  affldATit,  86B. 

imdertiUiig  reqaired,  867. 

writ,  sabstance  of.  868. 

vndalakiiijr  may  be  taken  by  officer,  868. 
Cto£?2S&S'^'*"***^  to  jnsflces'  attaduaents,  BSk 

bow  enforced,  870. 
Jwdgmeni  6y  dtfrnOU 

on  failure  of  defendant  to  wpear.  871. 

on  demurrer.  872.  -v«r— » 

wnen  trial  must  commence,  879. 

postponement  on  moti(Mi  of  conrt,  874. 

postponement  by  consent  of  parties,  87S. 

postoonement  on  application  of  party,  8TB. 

conditions  imposea  for  postponement.  877. 
Irtalt,€omii$ctqf.  ^^ 

tenes,  defined,  878. 

Issoes  of  law,  defined,  879. 

tone  of  fact,  defined,  880. 

JMne  of  law,  how  tried,  88L 

lasne  of  fact,  bow  tried,  882. 

Jmy,  how  waived. 883. 

Wal  to  proceed  if  either  party  fUls  to  »Dpear,  884. 

ctalleMres,  peremptorr  and  for  canse,  afiowed,  885. 

Inspection  and  copy  of  writing  may  be  ordered.  88& 

^jenulneness  of  sisnatu'es,  when  deemed  admitted.  887. 

^mmenU  other  thanhy  default.  -*««**t«wi,  ooi. 

by  confession,  8d9. 

by  confession,  proceeding  on,  1135. 

of  dismissal,  witbout  pi-ejndice,  890. 

npon  verdict,  when  to  be  entered.  891. 
.  on  trial  by  court,  when  to  be  entered.  892. 

on  arrest,  wh  it  fact  most  be  stated.  893. 

sum  In  excess  of  jurisdiction  may  be  remitted.  8M. 

on  offer  of  compromise  liefore  action.  895. 

costs  to  be  included  in.  896. 

abstract  of,  form  of.  897. 

abstract  to  be  filed  and  docketed,  898. 

execution  thereon  may  Issue,  when,  899. 

not  a  lien  on  lands  unless  recorded,  900. 
Appeals  from. 

to  Supreme  Court,  964. 

to  Superior  Ck>urt,  974-880. 
Exeeutum, 

may  issue  withlnfive  yean,  90L 

contents  of,  902. 

how  renewed,  90S. 

duty  of  ofilcer  recelrlng,  904, 

supplementary  proceetuogs  on,  90S. 
Contempts  in. 

fisQce  may  punish  for,  906^ 
««1?°J®**^*5.^1®^<>'  justice,  how  punished,  907. 
not  In  immediate  view,  warrant  tolssue,  908. 
punishments  for.  extent  of.  909.  ' 

Doe^sifj^ti^  entered  in  the  docket.  910. 
what  to  contain,  911. 
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Jtktldcea*  Oovati— Continued. 
Dockets  of  justices. 

entries  in,  primary  CTldence  of  foct,  913. 

index  must  be  kept,  913. 

must  be  delivered  to  successor  by  county  clerk,  914. 

J  proceedings  on  vacancy  of  offtce.  and  before  app<dntmeiiti  91S. 
ustlcomay  issue  process  on  docket  of  predecessor,  91& 
successor  of  justice,  who  deemed,  917. 
superior  judge,  \frlien  to  designate,  918. 

Justices  of  peace— In  cities  and  counties,  85. 
criminal  jurisdiction,  115. 
election  and  term  of  office  of.  85. 
extent  of  clvU  jiu:lsdlction,  112-114. 
jurisdiction,  how  restricted,  114. 
disqualifications  of,  170. 

notto  practice  before  another,  In  same  coimty,  171. 
not  to  nave  lawyer  for  partner,  172. 
may  take  acknowledgments,  179. 
may  take  affidavits,  n9. 
cannot  issue  writ  of  review,  1068. 
cannot  issue  mandate,  1085. 
cannot  issue  prohibition,  1103. 

Justices  of  Supreme  Court— qualifications,  IM. 
ineligibility  of,  161. 

Sowers  of,  at  chambers,  165. 
isquallfications  of,  170. 
not  to  practice  law,  171. 
not  to  nave  partners  practicing  law,  172. 
powers  of,  out  of  court,  176. 

Justification— of  sureties  to  undertaking,  1057. 
of  sureties,  on  claim  and  delivery,  513. 
of  sureties,  on  arrest  and  bail,  493, 495. 
in  defense,  to  action  of  libel  and  slanderv  Ml. 
court  commissioners  may  take,  269. 

Laborers— liens  of,  1183. 

See  LIBNS,  ElTTOBOBMXKT  OF. 

Land— defined,  17. 

Landlord  and  tenant-^adrense  possession,  826. 
may  be  joined  as  defendants,  379. 
notice  of  proceedings  to  be  given  tenant,  8791. 
unlawful  detainer,  ll61. 

Lav  of  evidence— defined,  1825. 

Laws— ore  either  written  or  unwritten,  1825. 
written  law  defined,  1896. 
Constitution  and  statutes,  1897. 
public  and  private  statutes  defined,  1896. 
unwritten  law  defined,  1899. 
books  containing,  admissible  in  evidence^  1900. 
how  authenticated,  1901. 

Laws— ond  evidence  of  foreign  laws.  1S02. 

recitals  in  statutes,  how  far  evidence,  1903. 
See  EviDSif  OB. 

Leasehold— when  subject  to  redemption,  700. 

Legal  capacity— want  of  ground  for  demurrer,  430. 

Letters  of  administration— with  will  annexed,  to  be  signed  by  derk, 
1361. 
how  signed  and  form  of,  1362. 


L«tlen  of  adminislratioii— (7<Nitfffu«(f. 

who  may  obtain,  order  in  whicli  to  gnmt,  136Sw 

not  to  issue  to  partner,  1389. 

preference  of  persona  equally  entitled  to,  13G6. 

when  granted  in  discretion  of  court,  1367. 

minor,  when  entitled,  to  whom  granted,  1368. 

who  disqualified,  1369. 

not  to  issue  to  married  women,  1370. 

to  bo  recorded,  1387. 

when  to  issue  ou,  foreign  will,  1334. 

may  be  issued  on  lost  will  established,  1340. 

when  Issued  after  final  settlement,  1698. 

sperial  letters  may  be  issued  out  of  term  time,  141S. 
Application  for. 

applicatlou  for,  how  made,  1371. 

may  be  granted  at  regular  or  special  term,  1372. 

notice  of  application,  1373. 

contesthig  applicatiou,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1370. 

must  bo  granted,  when,  1377. 

proofs  required  b^ore  grant  of,  1378. 

may  be  granted  to  others  than  those  entitled,  1379. 
Bevoeaiion  <if, 

when  will  be  revoked,  1383. 

petition  filed,  citation  to  issae,  1384. 

hearing  of  petition,  1385. 

prior  ncbts  of  relatives,  1380. 

revocation  on  subsequent  probate  of  will,  1^3. 

See  ExEcuTOBs  and  ADMimsTBAToss,  Wills. 

XiOtterB  testamentary— form  of,  1360. 

may  issue  after  final  settlement,  1698. 
jurisdiction  of  court  in  issuance  of,  76. 

See  EXEGVTOBA  AND  ADMIN I8TSATOB8. 

Letters  with  will  annexed— form  of,  1361. 
-when  to  issue,  1350. 

Eetltion  for.  when  to  be  filed,  1351. 
1  case  of  disability  of  executor,  1354. 
authority  of  administrator  with,  1356. 
to  bo  signed  by  clerk,  1356. 

See  ^xscuTO&s  and  Adxinistsatobs. 

Liability— confession  of  Judgment  for  contingent,  113S. 
of  officer  arresting  witness,  2068. 
olficer,  when  not  liable,  2069. 
of  omccr  on  execution  sale,  limit  of,  687. 
See  Shebiff. 

Libel  and  slander— how  stated  in  complalntr^OOi 
answer  in  actions  for,  461. 
what  may  be  given  in  evidence, -461. 
undertaking  ou  action  for,  p.  670. 

Libraries— of  whom,  exempt  from  execution,  6Sv. 

License— of  attorney  to  practice,  277. 
penalty  for  practicing  without,  28L 

Lien— definition  of,  1180. 

of  mechanics,  laborers,  etc.,  1183-1190. 

for  salaries  and  wages,  1204-1206. 

of  Judgment  not  to  attach  on  death  of  party,  669. 

from  time  of  docketing  Judgment  becomes  a,  67L 

of  Judgment  ou  fiiing  transcript,  674. 

holder  of,  as  purchaser  on  partition,  788. 

actions  for  foreclosure  of  mortgage,  726-728. 

See  FOBECLOSUSB. 
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Ztiens,  enforcement  of— 
Jfeeh<mie$  and  laboren, 

what  property  subject  to  liens,  for  labor,  etc..  1181 

liens  for  (rradinflr  and  filling  lots  and  streets,  1184. 

wbat  interest  in  land  subject  to  lien,  1185. 

effect  of  Hen,  1186. 

claim  of  lien  to  be  filed  in  recorder's  ofllce,  1187. 

liens  upon  separate  parcels,  bow  designated,  1188. 

claim  to  be  recorded,  fees  of  recorder,  1189. 

time  of  continuance  of  lien,  IISO. 

service  of  summons  by  publication,  1191. 

notice  by  owner  to  avoid  lien,  how  given,  1192. 

what  contractor  entitled  to  recover,  1198. . 

court  to  declare  rank  of  liens,  1194. 

actions  may  be  consolidated,  1195. 

what  allowed  as  costs,  li*j6. 

materials  furnished  not  subject  to  attachment,  1198. 

lien  not  to  Impair  right  of  recovery  of  debt,  1197. 

rules  of  practice,  1198, 

new  triab  and  appeals,  1199. 

for  salaries  and  wages,  assignment  of,  1204. 

preferred  creditors  on  assignment  of  propoty.  1904. 

preferred  creditors  against  estates,  1205. 

preferred  claims  on  attachment  and  execution.  1208. 1207. 

upon  vessels,  steamers,  and  boats,  813-827. 
Ziife  estate- termination  of,  1723. 

Ziife  insurance— policy  of,  when  exempt  ftom  execution*  800. 

Ziimitation— of  time  for  Issuance  of  execution,  681. 

of  time  for  redemption,  702. 

of  civil  actions,  812. 
For  the  recovery  of  real  property, 

when  the  people  will  not  sue,  318. 

when  action  cannot  be  brought  by  graAtee  of  State,  818. 

when  actions  by  people,  to  be  brought  within  five  years,  817. 

seizin  within  five  years,  when  necessary,  818. 

when  necessary  in  actions,  or  defense  arising  out  of  title  4o»  or 
rents,  819. 

entry  on  real  estate,  820.  ^ 

possession,  when  presumed,  321. 

occupation  deemed  under  legal  title,  unless  adverse,  321. 

occupation,  when  deemed  adverse,  322. 

adverse  possession  under  instrument  on  Judgment,  323. 

actual  occupation  under  claim  of  title,  deemed  adverse,  824. . 

adverse  possession  under  claim  of  title  not  written,  what  ooii- 
stitutes.  325. 

adverse  possession,  how  affected  by  relation  of  tenancy,  828. 

right  of  possession  not  affected  by  descent  cast,  327. 

dtsabilities  excluded  from  time  to  commence  actions*  S28. 
Or  aetiona  other  than  for  recmery  of  property. 

periods  prescribed,  335. 

within  five  years,  336. 

within  four  years,  837. 

within  three  years,  338. 

within  two  years,  839. 

within  one  year.  S40. 

within  six  months,  341. 

within  six  months,  claim  against  county,  342. 

for  relief  not  hereinbefore  provided,  843. 

where  cause  of  action  accrues  on  muxnal  account,  844. 

actions  by  the  people,  345. 

no  limitation  to  actions  for  recovery  of  money  placed  on  do* 
posit,  following,  345. 


lo  be  filed  Iti  pBitlUou,  7U. 
Sea  KoiIO*. 
Loit  papm-copr  of,  when  may  li«  flled,  IDU. 
LoMvlll— proceedlDga  In  piDMCa  at,  IS9S. 

In  refereara  to,  938,Ut. 


imfter  deatgnated  DUndite,  IW 


writ  may  iaaue  and  be  heard  at  chamben,  1106. 

writ,  wben  and  upon  wbat  to  issue,  1060. 

subetance.  must  be  either  altematlTe  or  peremptory*  1087. 

aUeinatlTe,  wben  to  issue,  1088. 

peremptory,  wben  to  issue,  1068. 

adverse  party  may  answer  under  oath,  1069. 

jury  trial,  when  may  be  ordered,  1090. 

applicant  may  demur  to,  or  countervail  answer,  1091. 

motion  for  new  trial,  where  made,  1092. 

provisions  to  govern  new  trials  on,  1110. 

clerk  to  transmit  verdict  to  court,  1098. 

hearing  on  motion,  1093. 

hearing  in  default  of,  or  InsulOclency  of  answer,  1094. 

damages,  costs,  and  peremptory  mandate,  when  decreed»  1066b 

service  of  writ,  1096. 

penalty  for  disobedience  of  writ,  1097. 

Sfopt  and  charts— when  primary  evidence,  1936. 

lyCaiiner-^Hroceedtngs  to  enforce  claims  of,  625. 
proof  of  claims  of,  826. 
See  Boats. 

SffariE— included  in  signature  or  subscription,  17. 

Maniage— effect  of,  on  Statute  of  Limitations,  852. 
breach  of  promise,  Bittings  private.  129. 
effect  of,  on  claims  to  escheated  estates,  1273. 
no  defense  in  actions  for  unlawful  detains,  116i» 
extinguishes  autbority  of  executrix,  1358. 
administratrix,  effect  of,  1870. 
how  affects  limitations,  328, 832. 
testimony  to  establish,  may  be  perpetuated,  2084% 

Married  woman— when  may  sue  alone,  370. 
may  defend,  in  her  own  right,  37L 
may  become  sole  trader,  1811. 
as  sole  trader,  responsibilities  of,  1820. 
proceedings  of,  on  application  as  sole  trader,  1812-182L 
not  to  be  executrix,  unless  named  so  in  will,  1352. 
cannot  be  appointed  administratrix,  1370. 
not  to  be  witness  against  husband,  when,  1881. 

MaaonHno— convertible  with  feminine  and  neuter,  17. 

lAaterial  allegations— defined,  463. 
only,  need  bo  proved,  1867. 
evldenco  to  correspond  with,  1868. 

Sffatarial  object8-K>ne  kind  of  evidence,  1827. 
as  evidence,  admitted  in  discretion,  1954. 
jury  may  be  taken  to  view  the  premises,  610. 

lAatter— hi  avoidance,  deemed  controverted,  462. 
redundant,  may  be  stricken  out,  453. 

Mechanics— property  of,  what  exempt  from  execution,  69QL 
liens  of,  1183-1199-600  Lisva,  EaroEOiausaT  of. 

Memorandum— of  costs,  to  be  furnished,  1033. 
of  costs,  on  appeal,  1034. 

Merger— remedies  not  merged,  32. 

Metes  and  bonnda— description  by,  455. 

Miner-property  and  implements,  exempt  firom  execution.  696i 

Mining  claims— customs,  rules,  and  usages  to  govern,  748. 
liens  of  mechanics  upon,  1183. 
how  sold,  In  probate  proceedings,  1529. 

Cods  cit.  Pitoo.— 419. 
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Mining  clalnu^CMffAtied. 
petition  for  Bale,  1530, 
order  to  show  cause,  1531. 
order  of  sale,  1532. 

BCning  cuttoms— proof  of,  In  actions  concerning  mining  clalms»  748. 

Ministerial  officers— election,  powers,  and  duties  of,  283. 
conduct  of,  controlled  by  law,  128. 
SeeCLESK. 

XSlnor— See  IVFAiTT. 

Minority— effect  of,  on  limitation  of  actions,  sees.  328, 3S2. 

Miscondnct— of  Jury,  ground  for  new  trial,  657. 

Misdemeanor— jurisdiction  of  Justices'  Courts  in  actions  for,  115. 

Misjoinder— of  parties  or  causes,  ground  for  demurrer,  430. 

Mistake— relief  flrom,  may  be  had  by  amendment,  473. 
in  written  agreement-evidence,  1856. 

Mitigation— may  be  alleged  and  proved  In  libel  and  slandOT,  4i61. 

Mob— action  for  damages  by,  340. 

Modiflcation— of  award  by  court,  whCTi,  1288. 

See  AWABD,  JUDOMSKT. 

Montib— means  calendar  month,  17. 
Mortgage— not  deemed  a  conveyance,  744. 

See  FOBE0LO817RB. 

Mother— may  sue  for  seduction  of  daughter,  when,  375. 
may  suo  for  injury  or  death  of  child,  when,  376. 
rank  iu  order  of  persons  entitled  to  administer,  1365* 
when  entitled  to  guardianship  of  minor,  1751. 

Motions  and  orders— order  and  motion,  defined,  1003. 
definition  of,  applicable  to  special  proceedings,  1064. 
where  made,  1004. 

notice  of  motion,  at  what  time  to  be  given,  1005. 
transfer  of,  to  show  cause,  1006. 
order  for  payment  of  money,  how  enforced.  1007. 
notices,  filing  and  service  of  papers,  1010-1017. 
order,  service  by  telegraph,  1017. 
motion  for  postponement,  upon  what  made,  595. 
motion  for  discharge  of  attachment,  grounds  of,  656. 
motion  for  new  trial,  when  to  be  heard,  6G0. 
motion  for  new  trial  in  mandate,  where  made,  1092. 
subsequent  applications,  when  prohibited,  182-183. 

See  OSDBB,  NOTIOB. 

Names— jurisdiction  on  application  for  change  of,  1275. 

Eetition  for  cimnge,  1276. 
earing  and  proceedings,  1278. 
clerk  to  make  return  to  secretary  of  State,  1279. 
complaint  to  contain  names  of  parties,  426. 
fictitious  names  may  be  used,  474. 
summons,  to  contain,  407. 
entry  of  juror's  name  on  verdict,  628. 

Negative  allegations— when  may  bo  proved,  18(9. 

Neglect— In  pleadings,  relief  from,  may  be  had  by  unendment,  47S. 
action  for  injury  or  death  caused  by,  376, 377. 

Negligence— relief  from,  may  bo  had  by  amendment,  473. 
resulting  In  injury  or  death,  who  may  sue  for,  376, 377. 

Negctiablo  Instruments— cross  demands,  in  actions  on,  440. 
neuter  included  iu  masculine,  17. 
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XVewrly-disoorered  eTidence— ground  for  new  trlalftf 7* 

IXeyKr  matter—answer  may  contain.  437. 
wlien  deemed  controverted,  «63. 
wltbln  what  time  to  demur  to,  443. 
when  Issue  arises  on,  590. 

If  erw  promise—must  be  In  writing,  960. 

New  trial— defined,  656. 

when,  may  be  granted,  grounds  for,  657. 

on  what  papers  moved  for,  (i58. 

notice  of  motion,  upon  whom  served,  and  what  to  contain,  659. 

motion  to  be  heard  at  time  specified,  or  dismissed,  660. 

judge  to  make  written  statement  on  decision  of  motion*  661. 

record  on  appeal  from  order,  what  constitutes,  661. 

Jury  resorting  to  cliance,  657. 

verdict  against  law,  657. 

excessive  or  insufficient  damages,  657. 

Insufficient  evidence,  657. 

Irregularities  or  misconduct  of  Jury,  657. 

newly-discovered  evidence,  657. 

surprise,  657.. 

what  deemed  excepted  to,  647. 

motion  for,  on  minutes  of  court,  659. 

statement,  what  to  contain,  661. 

motion  for,  in  mandate,  when  to  be  made,  1092. 

motion  for,  in  proliibition,  1106. 

Non^oinder-eee  Pabties. 

Non-judicial  days— adjournment  to,  effect  of,  134-135. 
holidays,  what  are,  10. 
falling  on  Sunday.  11. 
time,  now  computed,  12. 
performance  of  acts  on  holidays,  13. 

Non-resident -place  of  trial,  In  actions  MEataist,  396. 
service  of  summons,  how  made  on,  418. 
pleadings  of,  by  whom,  and  how  verified.  446. 
when  allowed  to  open  judgment  by  default  and  answer,  473. 
attachment,  when  may  issuo  against,  538. 
proof  required  of  plaintiff  in  action,  on  default  of,  585. 
summons  in  partition  suits,  how  served  on,  757. 

Sroceeds  of  sales  of  estates  of,  in  partition,  how  invested,  788. 
nties  of  clerk  making  such  investments,  791. 
service  of  notices  ancl  papers  on,  how  made,  1015. 
corporation,  to  furnish  security  for  costs,  103i3. 
effect  of  failure  to  furnish  such  security,  1037. 
Umitation,  on  time  to  claim  escheated  estate,  1272. 

Nonsuit— when  judgment  of,  may  be  entered.  581. 

Notarjr  public— seal  of,  exempt  from  execution,  630. 
may  administer  oath  or  affirmation,  2093. 
may  take  deposition,  in  this  State,  2031. 

Ndioe-after  appearance  in  action,  who  entitled  to,  1014. 
effect  of,  on  priority  of  liens,  1186. 
for  inspection  of  books  and  documents,  1000. 
how  construed  when  written,  1865. 
insufflcieiicy  of.  no  ground  for  dismissal  on  appeal,  964. 
must  be  in  writing,  1010. 
without  title,  when  valid.  1046. 
not  required,  to  vacate  order  made  out  of  court,  937. 
of  motion,  at  what  time  to  be  given,  1005. 
Serviee  of. 

how  and  on  whom  made,  1010. 
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form  may  be  raried,  how,  2095. 
form  of,  in  dls<Tetion  of  court,  2006. 
afflrmatlon,  equivaleut  to,  2097. 

Olijectioxui— in  practice,  when  taken  by  demurrer  or  answer,  4tt. 
when  not  taken,  deemed  waived,  484. 
to  appointment  of  referee,  how  tried,  642. 
to  granting  letters  of  administration,  when  filed,  1S51. 
may  be  taken  to  dissolution  of  corporation,  1231. 

Obligation— defined,  26. 

Occupant— of  real  property,  in  forcible  entry  and  detainer,  1160. 
See  LiMiTATioir  or  Aotionb. 

Ofito  to  compromise— proceedings  on,  997. 

is  not  an  admission  that  anything  is  due,  2078. 
in  Justices'  Courts,  896. 

Office— eligibility  for  ofAce  of  superior  judge,  157.  ■, 

justices  ana  judges  ineligible  for  other  offices,  161.  ^ 

actions  for  usurpation  of,  803-810. 
tenure  of,  preserved,  6. 

See  USUBPATION  OF  Offiox. 

Offloera— of  Court  of  Impeachment,  38. 
ministerial,  elections  and  terms,  262. 
actions  for  usurpation  by,  803. 
ministerial,  elections,  etc.,  where  provided, 262. 
judicial,  incidental  powers  of,  176-179. 

Official  documents— how  proved,  1918. 
See  Public  Rbcosdb. 

Olographic  will— how  proved,  1309. 

Opinion— of  Supreme  Court,  to  be  in  writing,  49. 

Oral  examination— defined,  2006. 

See  EzAKiHATioir  of  Witnesses. 

Order— definition,  1003. 

definition,  in  special  prooeedlogs,  1064. 
where  made,  1004. 
transfer  of,  to  show  cause,  1006. 
may  be  enforced,  177. 

for  payment  of  money,  how  enforced,  1007. 
second  application  for,  refused,  182. 
how  reviewed,  936. 

made  out  of  court,  may  be  vacated,  987. 
du^  of  supremo  clerk,  on  appeal  from,  968. 
in  Superior  Courts,  what  appealable,  963. 
may  be  served  by  telegraph,  1017. 
for  new  trial,  in  supreme  Court,  costs  on.  1027. 
copy  of,  to  be  filed  in  eminent  domain,  1253. 
copy  of,  to  form  part  of  judgment  roll,  670. 
luuiclal,  effect  of,  1909. 
In  actions, 

relief  from  inadvertence  or  mistake,  473. 

relief  from  neglect  or  surprise,  473. 

to  show  cause  in  injunction,  630. 

for  investment  of  funds  in  hands  of  receiver,  MB. 

for  salo  of  property  attached,  548. 

to  deposit  money  in  hands  of  trustees,  672. 

to  deposit  money  in  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discharging  sick  juror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to,  647. 


738  htdkx. 

Jn  oefiofM. 

dtsobe<Uence  of.  In  supplementary  proceedings,  72L 

for  surrey  of  luida  in  real  actions,  742. 

for  Sfurey.  what  to  contain,  743. 

of  sale  In  foreclosure,  728. 

sranting  or  refusing  new  trial,  appealable,  9S9. 

dissol^mg  attachment,  effect  of  appeal  from,  946. 

of  Boperibr  Court,  for  transmission  of  appeal  papeny4y77. 

for  inspection  of  documents,  1000. 

dismissing  action  for  want  of  new  security,  1087. 
/» tpeeial  nrocetdingt. 

requiring  debtor  to  appear  and  answer,  714.  v 

forezaniination  of  debtor  of  debtor,  717. 

for  application  of  property  of  such  a  one,  719. 

for  trial  of  issue  in  mandate,  wliat  to  state.  1090. 

of  discliarge  of  person  imprisoned  on  civii  process,  11491 

committing  f orcoutempt,  1222. 

onapplicanon  for  dissolution  of  corporation,  1230 

final,  for  condemnation  of  land,  -when  made,  1253. 

In  relation  to  escheated  estates,  1269. 

changing  name  of  person,  1278. 

on  snbnusslon  to  arbitration,  1283. 

of  new  hearing  by  arbitrators,  1287. 

to  custodian  to  produce  will,  1302. 

to  show  cause  why  probate  should  not  be  revoked,  1S28. 

of  right  to  administration,  precedence,  1365. 

for  probate  sales,  1516-1576. 
Bee  HOTIOK8. 

Order  of  arrest— how  obtained,  481. 
what  required  to  obtain,  482. 
In  Justices'  Court,  when  made,  861. 
See  A&iUBST  AND  Bail. 

Order  of  proceedings— on  trial  of  action,  (07. 
powers  and  duties  of  courts,  128. 
courts  may  make  rules,  129. 
powers  of  Judges  at  chambers,  165, 16ft. 

Original  evidence— defined,  1829. 
Original  jurisdiction— of  Supreme  Court,  5L 
of  Superior  Court,  76. 

Fmpers— filing  and  service  of,  1010-1017. 
lost  papers,  how  supplied,  1045. 
what  papers  valid,  1046. 
to  be  furoished  by  appellant,  on  appeal,  950. 
copies  of,  to  be  certified,  !)53. 
what  may  be  taken  by  jury,  on  retiring,  612. 
See  KoTiOB. 

Partial  evidence—defined,  1834. 

Partiality— of  judge,  ground  for  change  of  venue,  397. 

Particnlars— obtaining  bill  of,  454. 

Rurties— designation  of,  308. 

demurrer  for  misjoinder,  430. 

action  to  be  In  namo  of  party  in  Interest,  367. 

assignment  not  to  prejudice  defense,  368. 

executor,  trustee,  etc.,  may  sue  without  joining  beneficiary,  KB. 

executors,  who  to  be  Joined,  1587. 

married  woman,  actions  by  and  against,  370. 

husband  and  wife, Joinder  of,  870, 371. 

when  wife  may  defend,  871. 
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vho  may  bo  jolDed  u  SofeuduiU,  379. 

landlDTCt  ST9. 

parties  In  inWrest.  when  to  bojolnea.  W). 

wben  one  ot  more  may  sua  or  aeteaAloT  tH.  3K. 

holding  title  under  common  source,  irtaen  m^  Join,  tSl. 

■Uuulr  be  Joined,  M!. 

plM^muwnwlu  oneaeOon  dlffeient  pirUea  to  conunerclal 

MiriraEimcomnMDmuaeTeran>clIon,384. 
deatb.  or  oUwr  illaSnitT,  not  abate  action,  S8I. 
pTDnMiuira  on  dlnbllity  of,  369. 
■uMMTp^WQ  inaj  beanbsHMleil  defenduit.  !8S. 
tuMmiiilui,  vben  tiftCB^ce,  and  bon,  337. 
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Intenrentlon  of  parties,  987. 

must  be  made  according  to  rlgbts  of  i>artle8, 764. 

referees  to  report  proceedings,  765. 

action  of  court  on  report,  inagment  thereon  conduaiTe,  76S. 

Judgment  in,  how  enforced,  686. 

judgment  not  to  affect  tenant  for  years.  767. 

expenses  of  partition  to  be  apportioned,  768. 

lien  on  undivided  interest,  a  charge  on  what,  769. 

estate  for  life  or  years,  how  may  bo  set  off  in.  770. 

application  of  proceeds  of  sale  of  encumbered  property,  77L 

pvty  holding  other  securities,  required  to  first  ezliaust  them,  771 

dedttotion  from  proceeds,  773. 

cause  may  be  continued  tor  deteimlnation  of  claims,  774. 

sales  by  referees,  to  be  at  public  auction,  779. 

court  most  direct  terms  of  sale,  776. 

referees  may  take  security  f orpurchase^noney,  777. 

tenants,  whose  estates  are  sold,  to  receive  compensation,  77B. 

court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  780. 

court  must  ascertain  value  of,  and  secure  future  contingent  In- 
terests, 781. 

terms  of  sale  to  be  made  known  at  time,  782. 

tots  must  be  separately  sold,  782. 

who  may  not  be  purchasers,  783. 

referees  must  make  report  of  sales,  784. 

conve]ruice  may  be  executed  on  confirmation,  TBS. 

proceedings*  If  lien-holder  becomes  purchaser,  786. 

conveyance,  must  be  recorded,  787. 

conveyance,  a  bur  against  parties,  787. 

proceeds  belonging  to  unknown  parties  must  be  Invested,  788. 

mvestment  to  be  made  in  name  of  clerk,  789. 

■ecnritles  to  be  taken  for  interests  of  parties,  when  ascertained, 
790 

duUesof  clerk  making  Investments,  791. 

on  unequal  Dartition.  compensation  may  be  adjudged,  792. 

share  of  inrant  may  be  paid  to  guardian,  703, 1772. 

share  of  insane  person  may  bo  paid  to  guardian,  794. 

guardian  may  consent  to  partition  without  action,  and  ezeents 
releases,  785, 1772. 

costs  of  partition,  a  lien  on  share,  796. 

court,  by  consent,  may  appoint  8inj;rle  referee,  797. 

expenses  of  previous  lit4igatlon  allowed,  798. 

abstract  of  title,  when  furnished,  799. 

abstract,  how  made  and  verified,  800. 

Interest  on  disbursements,  in  discretion,  SOL 

Partner— administratrix  cannot  be,  1365. 
sued  by  firm  name,  388. 
rights  in  estate  of  deceased,  1585. 

Payment  of  debts  of  decedent— when  will  provides  for,  it  must  gov- 
em,  1560. 
If  provision  insulBctent.  proceedings  thereon,  1562. 
esuite  subject  to  debts,  1563. 

See  Estates  ov  Dbobasxd  Ysbbovb,  Ezxoutobb,  ahp 
ADiciiriaTSAToas. 

Penalty— for  failure  to  deliver  will,  1296. 

attachment  for  refusal  to  produce  will,  1902. 
for  practicing  as  attorney  without  license,  281. 
for  disobedience  of  roandRte,  1097. 
See  FiirBS,  Contbicfts. 

Pendency  of  action— when  action  deemed  pending,  1049. 
notice  of,  to  be  filed  in  real  actions,  409. 
as  a  ground  for  demurrer  to  subsequent  suit,  430. 
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People— execution  to  be  In  name  of,  681. 
do  not  give  security,  629. 
State,  or  State  officer,  does  not  glye  8eciiTit7f  lOSS. 

Performance— of  conditions  precedent,  how  ayerred,  457, 
time  of,  of  act,  may  be  extended,  1054. 

Perpetuating  testimony—mode  of,  2083. 

deposition,  when  may  be  produced,  2068. 
effect  of  deposition,  2089. 

Person— defined,  what  It  includes,  17. 
Personal  injury— who  may  sue  for,  S74r377. 
Personal  property— defined,  17. 

how  attached,  M2. 

when  may  be  sold  under  attachment,  650. 

order  for  sale  of,  648. 

trial  of  claim  of  tlilrd  person  to,  649. 

Pestilence— ground  for  removal  ol  court,  143. 
Petit  larceny- Jurisdiction  In  Justices'  Courts,  116. 

Petition— for  chanee  of  name,  what  must  specify,  1276. 
must  be  published  four  weeks,  1277. 
for  sole  trader,  what  to  contain,  1813. 
petitions  in  probate  proceedings,  1371, 1397. 
petitions  for  sales  of  property  mprobate.  1618, 1530,1617. 

8ee  Wills,  Pbobatb  of  wills,  MsasaxitORB,  ASD  ASh 

KIiriSTBATOBS. 

Pkonographio  reporter— appointment  and  duties,  269. 
how  appointed,  269. 
effect  of  report  of,  270. 
compensation  of,  271.   ^ 
personal  attendance  required,  278. 
transcript  of  notes  prima  facie  evideiice,  270. 
when  clerk  to  take  down  testimony,  1051. 
oath  of,  274. 
qnalilfications,  testing,  272. 

Physician— not  subject  to  jury  duty,  200. 

what  property  of,  exempt  from  executtom,  690. 
when  dLsquallfied  as  a  witness,  1881. 
when  must  testify,  1882. 

Hace  of  holding  courts— when  may  be  changed,  142. 
appearance  at  place  appointed,  compulsory,  143. 
when  judge  may  order  rooms,  etc.,  144. 

Place  of  trial— to  be  tried  where  subject-matter  sltoated,  S93. 

other  actions  where  cause  thereof  arose,  398. 

when  local,  892-393. 

of  actions  aj^r^tinst  counties,  894. 

other  actions  according  to  residence  of  parties,  396. 

in  any  county,  unless  defendant  demands  In  proper  coimty» 
896« 

exceptions,  when  deemed  taken,  647. 

may  DO  changed  in  certain  cases,  397. 

when  judge  disqualified,  cause  to  be  transferred,  898. 

proceedimi^s  in  probate,  where  to  be  transferred,  1431. 

papers  to  be  transmitted,  costs,  jurisdiction,  etc.,  399. 

proceedings  after  judgment  in  cases  transferred,  400. 

tnuasf  er  of  probate  proceedings  not  to  change  right  to  adminis- 
ter, 1432. 

Totransf  er,  how  made.  1432. 

when  proceedings  to  be  returned  to  original  court.  1433. 
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Police  Oaaxtt—ConHnued. 
Proceedings  in  civil  aetioni  in, 
bow  commenced,  029. 
pleadings  in,  h3(^-931. 
sommons  ninst  Issae.  wbnn,  930. 
defendant  luay  plead  orally  or  in  writing,  931. 
trial  by  jury,  ^vhen  defendant  entitled  to,  932. 
proceedings  to  be  conducted  as  in  Justices'  Oonits,  93S. 
appeals  from  judgments  of,  074. 

Police  jndge— may  take  acknowledgments  and  aflidaTits,  179. 
See  Judicial  Offiobbs. 

PoMesBion  of  land— wben  presumed.  323. 

occupation  deemed,  under  legal  title,  828. 

occupation,  when  deemed  adverse,  824. 

what  adverse  possession  under  written  instmment.  825. 

actual  occupation  under  claim  of  title  deemed  adverse,  824. 

adverse Vossesslon  imder  unwritten  claim  of  title,  82/}. 

Eossesslon  of  tenant,  when  deemed  possession  of  landlord,  S28. 
mitationof  adverse  possession  of  tenant,  827. 
right  of,  not  affected  by  descent  cast,  823. 
certain  disabilities  excluded  from  time  to  commence  actioD8,828, 

Postponement— of  civil  trial,  fidS. 
See  CovTizruANOB. 

Powers— of  Supreme  Gonrtjnstlces  at  cbambers,  16ft. 
of  Judges  of  Superior  Courts,  166. 

Powers  of  court— amendments,  128. 
to  administer  oaths,  128. 
to  compel  obedience,  128. 
to  control  othcers  and  process,  128. 
to  enforce  orders  and  coerce  witness,  128. 
on  contempts,  120^-1222. 

Present  tense— includes  the  future  but  ezdodea  the  past*  17.. 

ZVesmnptions— defined,  1959. 

when  may  be  controverted.  1961. 

conclusive,  specified,  1962. 

controvertible,  specified,  1963. 
Fllest— when  may  be  excused  from  testifying,  1881. 

when  must  testify.  1882. 

Primary  evidencd— defined,  1829, 1883. 
as  to  third  parties,  1851. 
entries  on  pvbllc  records  are,  1920. 
entries  in  justice's  docket  are,  912. 
books,  maps,  and  charts,  when,  1936. 
certificate  or  purchase  or  location  of  lands  Is.  1925. 
entry  made  by  officer,  or  board  of  officers,  when,  1928. 
handwriting  and  entries  of  deceased,  1946. 

Printing— Included  In  writing,  17. 

Private  property— what  may  be  taken  for  pnbllc  use,  1240-1241. 
iBue  Condemnation  op  Land. 

Frltrate  sittings— of  court  in  certain  cases,  125. 

Frivato  statute-defined,  1898. 
how  pleaded,  459. 

for'I^Mi  law-books  admissible  In  evidence,  1900. 
reciuls  in,  bow  far  evidencb,  1903. 

Frirate  vrritings— classification  of,  1029. 

distitiction  between  scaled  and  unsealed,  aboUshed.  1912. 
execution  of  instrument  defined,  1933. 
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Plrobate  proceedings— C^mftntied. 
Production  and  proof  of  wills, 

penalty  for  ueglect  to  do  so,  1298. 

who  may  petition  for  probate  of  will,  1299. 

contents  of  petition,  UOO. 

wlien  execator  forfeits  rights  to  letters,  1901. 

will  to  accompany  petition,  1302. 

presentation  of  will.<)  to  bo  prayed  for  and  enforcedi  UOS. 

notice  of  petition,  how  given,  1303. 

heirs  and  named  executors,  to  be  notified,  1304. 

Setition  may  be  presented  in  chambers,  1306. 
oaring  and  proof  of  will,  when,  1300. 
who  may  appear  and  contest,  1307. 
probate,  when  no  contest,  1308. 
olographic  wills,  probate  of,  1309. 
wim,  proved  in  other  Sta.tes,  to  be  recorded,  1322. 
proceedings  on  production  of  foreign  will,  1323. 
bearing  proofs  of  probate  of  foreign  will,  1324. 
proof  of  lost  or  destroyed  will,  1338. 
must  have  been  in  existence  at  time  of  death,  1339. 
to  be  certified,  recorded,  and  letters  granted,  1340. 
court  to  restrain  injurious  acts  of,  pending  proceediOgSi  184L- 
probate  of  nuncupative  wills,  how,  1344. 
additional  requirements,  1345. 
probate  of  will  to  bear  seal  of  court,  103. 
evidence  required  to  prove  will,  19^. 
evidence  required  to  prove  will  revoked,  1970ii 
Contesting  probate. 

contestant  to  file,  groonds  of  contest,  1812. 
how  iury  obtaineC  and  trial  had.  1313. 
verdict— judgment— appeal,  1314. 
witness,  who.  and  how  may,  1315. 

Sroof  of  handwriting,  1315. 
sstimony  reduced  to  writing,  1316. 
.    if  proved,  certificate  to  be  attached,  1317. 
will  and  proof  to  be  filed  and  recorded,  1318k 
contests  of  nuncupative  wills,  134& 
Contesting  will  c^ter  probate, 
to  be  withhi  a  year,  1327. 
citation  to  be  issued,  1328. 
bearing  on  proof  of  service,  1329^ 
petitions  tried  by  Jury  or  court,  1330. 
Judgment,  what.  1330. 

on  revocation,  powers  of  executors  cease,  1331. 
costs  and  expenses,  by  whom  paid,  1332. 
probate,  when  conclusive,  1333. 
time  given  to  infants  and  others,  1383. 

Flrooeedings— conduct  of.  power  of  Jadicial  offieers  orer,  177. 
to  be  Til  English  language,  185. 
powers  of  court  over  conduct  of,  128. 
courts  of  record  may  make  rules  to  regnlatOy  129 
when  rules  take  effect,  130. 
on  non-attendance  of  judge  at  court,  130. 
not  affected  by  vacancy  in  office,  184. 
to  bo  in  the  English  language,  185.  . 

abbreviations  used  in,  186. 
numbers  may  bo  expressed  by  figures,  ISk 
In  case  juror  becomes  sick,  615. 
what  treatment  of,  is  a  contempt,  1209. 
See  Special  Fboceedinos. 

Process— defined,  17. 

of  Superior  Courts,  78. 

Code  Civ.  Pboo.- 
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to  be  ill  English  IakiffiUMire»  18& 

abbrevtatiozui  used  in,  Itw. 

means  to  carry  out  Jurisdiction.  187. 

relief  from  inadvertence  or  mistake,  473. 

In  Jostlces*  Conrts  may  Issue  to  any  part  of  comity,  IOC 

naj  issue  from  court  at  ctiambers7i63, 166. 

blanks  in  must  l>e  filled  by  justice  of  peace,  920. 

what  treatment  of  is  a  contempt,  1209. 

FlrofeBsional  implements^-exempt  from  execution,  600^ 

ptobibition— writof,  defined,  1102. 
Supreme  Court  may  issue,  51. 
Baperlor  Courts  may  issue,  7tt. 
writ  of,  the  counterpart  of  mandate,  1103. 
where  and  when  Issued,  1103. 
form  of,  may  bo  alternative  or  peremptory,  1104 
provisions  respectinsr  issuance  of,  1105. 
when  returnable  anil  heard.  1106. 
rules  of  practice,  1109. 
appeals  and  new  trials,  1110. 

Proof— defined,  1S24. 

of  service  of  simmions,  how  made,  415. 

Property— term  defined,  17. 

Pabllo  adminiBtratoTB— rank  of,  in  order  of  persons  entitled  to  ad- 
minister. 1365. 
estates  which  may  be  administered  by,  1726. 
to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 
duty  of  person  in  whose  house  stranger  dies.  1728. 
must  return  inventory  and  administer  estates,  1729. 
when  to  deliver  up  estate,  1730. 
civil  officers  to  give  notice  of  waste,  17S1. 
suits  for  property  of  decedents,  1732. 
order  to  examine  party  cluurged  with  embezsUng  estate^  1713. 
punLshmeut  for  disobedience  of  order,  1734. 
order  on,  to  account,  17%. 

every  six  months  to  return  condition  of  estate,  1736. 
duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 
not  to  be  interested  in  payment  on  account  of  estate,  1738, 
when  to  settle  with  county  clerk,  1739. 
how  unclaimed  estates  disposed  of,  1739. 
proceedings  against,  for  failure  to  pay  over  m<mey8, 1740. 
fees  of  officers,  when  and  by  whom  {Aid,  1741. 
to  administer  oaths,  1743. 


probate  j>roceedin|^s  applicable  to,  1743. 
See  jEstatbs  or 


or  DBOBASBD   PBBSOKS,  EZBOUTORfl  ASD 
ADMIKISTBATOBS,  SFBOIAL  ADMIHIBTBATOB8. 

PobUoation-eee  Estates  ov  Dbobasxd  Psssoss,  Sous  Tradsb, 
SuMHOirs,  Noticb,  Wills. 

Public  buildings— what  exempt  from  execution,  680. 

right  of  eminent  domain,  exercised  in  behalf  of » 1288. 

Pablio  calamity— ground  for  removal  of  court,  142. 

Pabllo  ofibnses -cognizable  in  Justices'  Courts,  115. 

Publio  officer— place  of  trial,  in  actions  against,  39t« 
may  be  arrested,  for  embezzlement,  479. 
when  excused  from  giving  testimony,  i88L 
when  must  testify,  1882. 
penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  public  writing  on  demAod,  laSI. 


Pabllo  records— jndlcial  record  defined,  1904. 
bow  authenticated,  1S05. 

record  of  foreim  country,  how  autbenticated»  1906. 
oral  evidence  ol  a  foreign  record,  1807. 
effect  of.  Judgment  upon  rigbts,  1908. 
effect  of  other  judicial  orders,  1909. 
where  parties  to,  are  deemed  to  be  the  same»  1910. 
what  deemed  adjudged  in  a  judgment,  1911. 
sureties  bound  by,  1912. 
of  foreljgn  state,  effect  of,  1913. 
of  court  of  admiralty,  1914. 
effect  of  foreign  Judgment,  1915. 
msumer  of  impeaching.  1916. 
the  Jurisdiction  necessary  on  a  Judnnent,  1917. 
of  private  writings  as  evidence,  1919. 
entries  in  official  books,  primary  evidence,  1920, 1928. 
Justices'  judgment  in  other  States,  how  proved,  1921,  ld22» 
copy  of,  to  bear  seal  of  court.  153. 
provisions  as  to  States  to  applyto  Territories,  1924. 
See  £yiDBHOB,  Public  Wbitinos. 

Pablic  uses— see  Ck>irDEicirATioir  of  Land. 

Pablic  writing— defined,  1888. 

rights  of  citizens  to  inspect,  1892. 
public  officers,  bound  to  give  copies,  1893. 
four  ]£lnds  of  public  writings,  1894. 
laws  written,  or  unwritten,  1880. 

written  laws,  defined,  1896.  I 

Constitution  and  statutes,  1^. 
public  and  private  statutes,  defined,  1808. 

unwritten  laws,  defined,  1899.  •. 

books  containing  same,  presumed  correct,  19001  i 

public  seal,  authenticates  law  or  document,  1901. 
other  evidence  of » laws  of  other  States,  1902. 

recitals  in  statute,  bow  far  evidence,  1903.  ' 

Judicial  record,  defined,  1904. 

record,  bow  authenticated ,  as  evidence,  1905.  I 

record  of  foreign  country,  how  authenticated,  1900.  i 

oral  evidence  of  foreign  record,  1907.  J 

effect  of  Judgment  upon  rights  in  various  cases,  1908.  1 

effect  of  other  judicial  orders,  when  conclusive,  1909.  { 

where  parties  are  deemed  to  be  the  same,  1910.  I 

what  deemed  adjudged  in  a  Judgment,  1911 .  i 

where  sureties  bound,  prlncipaiis  lUso,  1912.  i 

manner  of  proving  official  documents,  1918. 
official  certificate,  contents  of.  1923. 
provisions  as  to  States,  to  apply  to  Territories,  1924. 
certificate  of  purchase,  primary  evidence  of  ownership,  1925b 
entries  made  by  officers  or  boards,  primary  evidence,  1926. 
See  Public  Bscosds. 

QnaliflcationB— of  Justice  of  Supreme  Court,  156. 
of  Judges  of  Superior  Courts,  157. 
of  sureties,  1056. 

Questions -of  law  are  addressed  to  the  court,  2102. 
of  fact,  are  addressed  to  the  Jury,  2101. 
provisions  applicable,  referee  or  other  officer,  2103. 

Qoieting  title— who  may  l>e  Joined  as  defendants  in  actions,  379. 
injunction,  626. 
parties  in  action,  738. 
when  plaintiff  cannot  recover  costs,  739. 
termination  of  plaintiff's  title,  verdict  and  Judgment  on,  740. 
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lUdenipUon— wtioate  rei1eiiiptloneB,70t. 

Hlien  yropKity  nwy  to  niUcpmacl  trom  eieentlon  sale,  T 
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Saference  and  nimeea^CimHnued. 

nnmber  of  referees— qualiflcatioiiB,  etc.,  640. 
either  party  may  object,  641. 
grotmas  of  objection,  64). 
oblectionfl,  how  disposed  of,  642. 
referees  to  report  within  ten  days,  643. 
flndkiff  of  referees,  effect  of,  644. 
exceptions  to  findings  of,  259. 
exception  to,  and  review  of  findings,  645. 
referees  may  be  appointed  In  partition,  761, 763. 
trial  before,  in  partition,  762. 
referees  to  divide  property,  roles  to  govern,  764. 
'   mnst  report  their  proceedings,  765. 
report  may  be  set  aside  or  amrmed,  766. 
expenses  of  referees  in  partition,  768. 
may  take  security  for  purchase-money  in  partition,  777. 
cannot  be  purchasers  in  action,  783. 
must  report  sale  of  property,  784. 
all  must  meet,  but  two  may  act,  1063. 

Begiater  of  actiona— cleric  to  keep,  1052. 

Beheazing— in  Supreme  Court,  43. 

Relief— what  granted  in  judgment,  580. 

Bemedies— judicial,  defined,  20. 
how  divided,  21. 
nor  merged,  82. 

See  A0TION8,  Civil  Aotioks. 

Remittitar— of  judgment  of  Supreme  Court,  66. 
duty  of  clerk.  058. 

Remoyal— of  action.   See  Tbansvbb. 

Renta  and  profits— pending  redemption,  707. 

ReploTin— See  Clauc  axtd  Dblivbbt. 

Reporters,  official— appointment  of,  269. 
qualifications  of,  270. 
attention  to  duties,  271. 
oath  of,  272. 

reports  prima  facte  correct,  273. 
fees  of,  274. 

Reaidencea— of  superior  judges,  158. 
of  justices  of  the  peace,  159. 

Retom— of  execution,  when  to  be  made,  688. 
of  gold  dust,  how  made,  688. 
of  summons,  415. 

See  EzBouTioir,  Summons. 

Revocation— of  probate  of  will,  1327-1338.   See  Wills. 

Review,  writ  of— jurisdiction  of  Supreme  Court,  52. 
may  be  Issued  by  Supreme  Court  at  chambers,  165. 
may  issue  and  be  heard  at  chambers,  165, 166, 1106. 
writ  of,  deflued.  1067. 
when  and  by  what  courts  granted,  1068, 
application  for,  how  made,  1669. 
how  to  be  directed,  1070. 
contents  of  writ,  1071.  ■ 

proceedings  in  inferior  court  may  be  stayed  or  not,  1072. 
service  of  writ,  1078. 
extent  of  review  under  writ,  1074. 
defective  return  may  be  perfected,  1075. 
hearing  and  Judgment  on,  1075, 
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SerHce— of  summons,  bow  made,  411. 
publication,  when  allowed,  412. 
manner  of  publication,  413. 
how  made  on  Joint  defendants,  414. 
proof  of,  how  made,  415. 
appearance,  equivalent  to,  416. 
on  association,  888. 

of  complaint  and  afladavit  in  inJunction»  S27, 
publication,  when  allowed,  412. 
notice  and  papers,  how  served,  1011. 
service  of,  uy  mail,  when,  1012. 
deposit  in  post-office,  1013. 

time  for  appearance,  when  regulated  by  distance,  1013. 
upon  whom  made,  after  appearance,  1014. 
how  made  on  non-resident,  1015. 
may  be  made  by  telegraph,  1017. 
of  writ  of  mandate  and  prolUbition«  how  made,  109S. 
of  writ  of  review,  how  made,  1073. 

Sessions—of  Supreme  Court,  47. 

of  Superior  Courts,  73.  ^ 

Shares— in  homestead  association  exempt  from  execution,  690. 

Shares  and  interests— how  seized  on  execution,  688. 
In  corporation,  subject  to  attachment,  541. 
how  attached,  642. 

Sheriff— er  q^Mo  officer  of  Justices'  Courts,  87. 
to  summon  Jurors,  225. 
summoning  to  complete  panel,  227. 
action  against  for  ofElcial  misconduct,  1055. 
to  provide  court-room,  144. 

8 roof  of  service  of  summons,  how  made  by,  415. 
ability  of,  for  escape  of  party  arrested,  501. 
liability,  for  selling  on  execution  without  notice,  693. 
liability,  extent  of,  on  a  resale  on  execution,  697. 
to  keep  party  arrested  on  Justices'  process  till  dischai^ed,  86B. 
to  notify  plalntifC  of  arrest,  864. 

to  detain  person  arrested  for  contempt,  till  discharged,  1214. 
liability  of,  for  arrest  of  witness,  2068, 2069. 

Ships  and  vessels— see  Boats. 

Signature— when  deemed  admitted  in  Justices'  Courts,  887. 
to  pleadings,  446. 
on  written  Instrument,  genuineness  when  deemed  admitted, 

447  448. 
When  not  deemed  admitted,  449. 

Singular— words  in,  include  the  plural,  17. 

Slander-see  Libel  jjsj>  Slaitbeb. 

Sole  traders— who  may  become,  1811. 
notice,  how  given,  1812. 
petition,  what  to  contain,  1813. 
commimity  property  allowed,  1814. 
who  may  oppose  petition,  and  how,  1816. 
trial  and  hearing  on  application,  1816. 
decree,  what  to  oe,  I8I7. 
oath,  form  of,  1818. 
order,  copy  of,  to  be  recorded,  1818. 
rights  and  liabilities  of,  1819. 
must  maintain  children,  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed.  1411. 
special  letters  may  be  issued  In  vacation,  1413. 
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Mma>t-oI  gw»B  or  uUoa.  bow  made,  127. 
ou  motloa  for  a  nan  dial,  bow  made.  Ul. 
etfectofiWI. 
of  poliitalnjDdgB'schariielobelunilatiMI.He. 

DQ  appeal  to  Suparlor  Court»  919. 

oT  fliidJ^.bowiaaile,  S6I. 
lis  oScer— serving  lo  offlctal  capacity-  aesd  not  give  twnda,  Itt 


publlQ  and  iniiniterdsflued,  1S9B. 

redtda  In.^  •tUou*.  IIM. 

private,  bow  plcMlaOH. 

InGOOditBiit  wltb  CodVt  npBalfldi  IS. 
BmEvidbvok,  rvBUd  WsiTiaoa 
StatnW  of  Prandi-aeaETiDENOS. 
Statute  of  Limitatioiu— bow  pleaded,  US. 
Statntqry  prohibition— effect  of,  on  llmllatlo 
Star  of  prOGeeiiinE«-ou  api>e8l  from  mooey 

on  appeal  In  emm  snil  ilelWery.  M3. 

on luilinuent  dliECClng conveyance,  DM. 

InrcalanUonB.HU. 

on  appeal,  effect  or.  <M. 

on  indgiuent.  for  perlstiable  prOMi^,  M 

on  nlliw  uudertaklng  ou  appeal,  SK. 

IHNulIng  review,  imi. 


8treet-^ee  Hiobwats. 

Submission— to  arbitration,  1281-1290. 

controversy  witbout  action,  1138-1140. 

Subpoena— for  witnesses,  defined,  1965. 

may  be  issued  by  Justice  of  tbe  peace,  919,920. 
bow  issued,  1986. 
how  served,  1987. 

how  served  on  concealed  witness,  1988. 
when  witness  compellM  to  attend,  1989. 
person  present  compelled  to  testify,  1990 
punishment  for  disobedience,  1991. 
forfeiture  therefor,  1992. 
warrant  may  issue  for  witness,  when,  1998. 
warrant,  contents  of,  1994. 
if  witness  is  a  prisoner,  how  brought  by,  1905. 
who  may  move  for  warrant,  1996. 
imprisoned  witness,  how  examined,  1997. 
to  witness  to  appear  before  commissioner,  2030. 
See  Eyidbnos. 

SnbBcribing  witnesa— defined,  1935. 

to  be  ^led  to  prove  instrument,  1940. 
proceedings  on  his  denial  of  knowledge,  1941. 
See  EviDENOB,  Wills. 

Subscription— includes  mark,  17. 

Substantial  justice— to  govern  construction  of  pleading,  492, 478* 

Snbstitntion  of  parties— on  death  or  disability,  385. 

of  party  defendant,  386. 
Succeasiye  actions— when  may  be  prosecuted,  1047. 

Snocessora— what  Justices  successors  of  others,  96. 
what  Justices  of  peace  are,  1D7. 
of  justice,  who  deemed,  917. 
in  case  of  dispute,  who  to  desigaate,  918. 

Summary  proceedings— to  discharge  from  arrest,  1144. 
to  obtahi  possession  of  real  property,  1161. 

Summons— to  be  in  English  language,  185. 
Manner  of  eommencinff  dvil  aetiont. 
how  commenced,  405. 
within  what  time  may  issue,  406. 
issuance  of,  how  made,  406. 
how  issued,  directed,  and  what  to  contain,  407. 
alias  summons,  when  may  issue,  408. 
how  served  and  returned,  410. 
how  served  against  particular  persons,  411. 
publication  of,  when  may  be  made,  412. 
service  by  publication  in  partition,  757. 
by  publication  in  action  on  liens,  1101. 
manner  of  publication  and  appomtment  of  attorney,  418. 
service  of,  hy  telegraph,  1017. 
proceedings,  where  a  part  only  of  several  defendants  are  senred, 

414. 
proof  of  service  of  summons,  what  constitutes,  416. 
when  jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  to  contempts,  1016. 
wben  to  issue  in  Police  Courts,  i)30. 
service  not  personal,  effect  of,  473. 
JH  Juitiees*  Courts, 

to  whom  directed,  and  what  to  contain,  844. 
most  issue  within  one  year,  840. 
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Bammona^CmUinued. 
Jt^Juttiett^  Courts* 

time  for  appearance  before  Jnstloe,  84S. 

•lias,  when  may  lasoe.  846. 847. 

•enrlce  of,  in  Justices'  Court,  where  made,  8IB. 

by  whom  senrea  in  Justices'  Goarts,  849. 

hour  given  for  appeanmce,  ffiO. 

Issuance  of,  how  waived,  841. 
In  particular  aeti<m*  andproeeedinm. 

Issuance  of,  to  Juror,  in  general,  225-238. 

to  whom  direeted  in  Dartltion,  7S6. 

service  on  partition,  757. 

In  actions  against  steamers  and  Tessels,  816. 

In  forcible  entry  and  detainer,  what  to  state,  1166. 

service  of.  in  forcible  entry  and  detainer,  1167. 

In  proceeding  relating  to  escheated  estates,  1269. 

In  condemnation  of  land,  what  to  contain,  1245. 

In  condemnation  of  land,  how  issued  and  served,  1245, 

to  iutcrpreter,  how  served,  1884. 
/«  proceed!  HQ*  again  at  joint  debtors, 

when  to  Issue,  af  terjudgment,  989. 

what  to  contain  In  proceedings  against  Joint  debtor,  990L 

by  what  accompanied,  991. 

See  JUBOB. 

Sabmlssion  of  contra v  ersy— how  submitted,  1198. 
Judgm«it  thereon,  1139. 
judgment  may  be  enforced  or  appealed  from,  11401 

Saperior  ConrtHndges  and  elections,  fit. 
of  two  or  more  judges.  66. 
of  city  and  county  of  San  Francisco,  67. 
terms  of  judges,  68. 
computation  of  years  of  ofBlce,  68. 
vacancies,  70. 

held  by  Judges  of  other  coontles,  7L 
Judges  pro  tempore  of,  72. 
sessions  of,  73. 
adjournments,  74. 
Jurisdiction  of  two  kinds,  75, 
Mlginal  Jurisdiction,  76. 
appellate  Juri8dlcti<m,  77. 
process,  78. 

transfer  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on,  79. 
to  liave  seal,  147. 
held  at  request  of  governor,  160. 
Jurors  for,  204. 
reporters  for,  269. 
appeals  from,  989. 
appeals  to,  963. 
powers  on  appeal,  980. 

Jurisdiction  in  forcible  entry  and  detainer,  116S. 
to  appoint  guardians,  1747. 

Bnperlor  jndge— elections  of,  6S» 
term  of  office  of,  68. 
vacancies,  70. 
Judge  pro  tempore,  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  158. 

Snpervisora— to  select  list  of  Jurors  for  Superior  Courts,  204. 
how  to  select,  20B. 
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Snpplemental  pleadings— filing  and  service  of,  464. 
must  be  fiied  and  served*  465. 

Supplementary  proceedings— debtor  required  to  anowor,  714. 
proceedings  to  compel  appearance,  715. 
debtor  may  be  arrested,  715. 
debtor  of  debtor  may  pay  creditor,  716. 
debtor  of  debtor  may  be  examined,  717. 
witnesses  required  to  testify,  718. 
property  of  person  owing  debtor,  how  applied,  719. 
proceedings  on  claim  of  third  person,  7/0. 
disobedience  of  parties,  how  pxmisbed,  721. 
provisions  to  apply  to  Justices'  Courts,  905. 

Supreme  clerk— duty  of,  on  Judgment  or  order  on  appeal,  958. 

Supreme  Oourt— elections  and  term  of  ofAce,  40. 
computation  of  years  of  ofAce,  41. 
vacancies,  42. 
departments,  43. 
apportionment  of  business,  44. 
in  bank,  45. 

absence  or  disability  of  chief  Justice,  40. 
sessions  of,  47. 
adjournments,  48. 
decisions  In  writing:,  49. 
Jurisdiction  of  two  idnds,  80L 
original  Jurisdiction,  51. 
appellate  Jurisdiction,  52. 
powers  in  appealed  cases,  63. 
concurrence  necessary  to  transact  haslneas,  54. 
transfer  of  books,  papers,  and  actions,  55. 
transfer  of  records  and  business  to  new  court,  79. 
remittitur  in  transferred  cases,  56. 
to  liave  seal,  147. 
officers  appointed  by,  265. 
secretaries  and  ballms  of,  265. 
to  hold  ofilce  at  pleasure  of,  266. 

Supreme  Oourt  justices— electtons  andtenna  of,  40. 
qualifications  of,  156. 
Ineligibility  of,  161. 

S»wers  of,  at  chambers,  165. 
sqiudiflcatlons,  170. 
not  to  practice  law,  171. 
nor  have  partner  practicing,  172. 
powers  out  of  court,  176. 

Sureties— action  by,  to  compel  satisfaction  of  debt,  1060. 
liability,  inter  sese,  effect  of  notice  of  action,  1055. 
to  Justify  on  undertakings,  1057. 
subrogation  on  payment  of  Judgment,  708, 1000. 
bound  by  estoppel,  1912. 

Surprise— a  CTOund  for  motion  for  new  trial,  687. 
relief  from,  by  amendment,  473. 

Survey— who  may  survey  land  taken  for  public  use,  1242. 

Teamster— property  of,  exempt  from  execution,  690. 

Telegraph -service  of  papers  may  be  made  by,  1017. 

Tenant— when  guilty  of  unlawful  detainer,  1161. 

Tender^before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  2074. 
whoever  pays,  entitled  to  receipt,  iW6. 
objections  to  tender  must  be  specified,  2078. 


TBiaaofooaR-taltilre  of,  not  to  affect  Iiniceeaiii8>,1»i 

of  Sapnmfl  Coart,  a. 

of  JuMlcei' CDuit*,  BS. 
T«nn  of  oSbw— ot  niprame  Jutlcea,  41). 

at  snperior  ]iul«ea.  ua. 

o(  Jiuclcea  <A  tlie  peace,  110. 
TMtUy-delliiltloa  ol,  IT. 


Tliint  la  action— awlsnmeat  ot,  968. 
TlmtMC—catUus,  treble  duuites,  Tn. 
Tlmo-ot  performuice  of  met  m^r  tM  extended,  lOM. 


tDtalwa  effect: 
eptioii»»toBei._. 


eiception  u  to  Berylco  o(  notice  of  »Pi)e«.  lOM.      ,       __  .^ 
^^-i;. ._.  •»-"—"-■"•'''■"■"■  In  dlsireaoti  of  court, (Tl 


mtlB-of  Code,  l._^ 

bead  uotei.  when  m 
Tool*— R)ut  eiempt  from  eiemtloa, 
Town-«ttnimoii»,  bow  (erred  on,  <I1. 
Town  Kile— In  partition  ctises,  1G1. 
TraiiacTlpt— of  Judgment,  ^ect  of  11 


DC  exeenUK^  wttliorttfiW. 


_  _    iae,oDdl9qiiailficuloDot  Ju(in,sge. 
of  Cftusa,  papers  to  be  transmitted.  49ft- 
orooeedlniES  after  ]  udgment.  Is  certain  caie 
of  motion*  and  orden  to  allow  OUH,  IMS. 
qfodmlaiilnWfdiu. 

wben]DdgeuoCtoact,I43ll. 


■L  luiKMilngi  to  tia  Imutenad,  ud 


ed  witb  cbvk,  tO; 


IT  M  ba  Uksn  down  by  olnk.  lUI. 

— — _  — . fled  from  irnim-rooDi,  am. 

intamHitlon  cf  wltiieaa,  la  diacreUou  of  crHut.  2141. 
onlerofpnntoii.aM^. 


beta  to  be  proTca 


- -Iff  required  In ., , 

lenluiany  hkaa  \a  deposltloa,  wbea  uaed  oa,  tM,  9m,  Km. 


HhllDKs  oa  impcacba 
trtml  of  rigbta  to  proucjiy  oa  eiccuIloD.  089. 
■^^intilatMorof  IwlKnunt  ileiilor.  ]  IB. 
on  claim  (4  tlilnlBeiiwii  to  i>rop«ri]r  In  leplartD,  730. 
la  proeesdlniti  usiuat Joint  ilebtor,  tM. 
on  anotfor  contenp^  "" 
(or  TolaptBiT  ^mlut 
laTCOndraDnatkn  M 


on  ditni  to  eiwta  «*cbeM«l,  Un. 

for  cbangoot  nunea.  me. 

eoDtcstlug  pral»t«>  ISIl. 

lo  reiroko  probate,  13D0. 

OB  ■ppUnUoD.  M  aole  trader,  Kit. 

doe  (MKTBXPTS,  OOXTiaUASOl „     ._ 

EVIDUIOB,IBH[[Ka^DIiailKST.  JDBOBS.  JtmV.  NEW 
TRUL.  PLAOB  Ot  luIAL,  KlfUUHas  ASS  SBrJEB. 
BEB,  VXBDICT. 

^ial  br  the  ooart'lTbenuid  how  trial  brldrTnuT  be  WBiTQd,  031. 
decIiLon  to  bain  wrItliuraDilflleilwilbmtweDtT days, 632. 
tacts  touDrl  aail  coneliuloae  of  U«  lo  b«  •apuidelr  etated.  839. 
jodgmimt  on  fliidlnga,  B3. 
COSB  Civ.  FBO0r-S4. 
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Trial  hy  the  court— drnffittiei. 

flndlngs  may  be  waived,  bow,  634. 
proceedloj;[s  after  deterniinatiou  of  iasoe  c/t  law,  €ttb 
when  reference  may  be  ordered,  636. 
issues  of  law  to  be  first  disposed  of.  S92. 
See  Diso&BTios  op  Goubt,  Issnzs. 

Ttial  by  jury— jiu7>  l^ow  drawn,  600. 

challen?e»— each  partv  entitled  to  four  peremptory,  601. 
grounds  of  chaileuffs  for  cause,  602. 
challenges,  how  tried,  603. 
Jury  to  ue  sworn— form  of  oath,  604. 
Conduct  qf. 

order  of  proceedings  on,  607. 

chars^  to  the  j!iry,  603. 

court  must  furnish  points  ccmtalned  on  chajrge,  60ilt 

special  Instructions,  609. 

▼lew  by  jury  of  the  premises,  6tO. 

admonition,  when  jury  permitted  to  separate,  611. 

Jury  may  take  with  them  certain  papers,  612. 

deliberation  of  jury,  bow  conducted.  613. 

may  come  into  court  for  further  instmctions,  614. 

proceedings  in  case  a  juror  becomes  sick,  61ft. 

when  prevented  from  giving  verdict,  cause  may  be  agito  tried,  6Iti 

while  jury  are  absent,  court  may  adjoam  from  time  to  time,  617. 

final  adjoununeut  discharges  jiuy ,  617. 

▼erdlct,  how  declared—form  of,  618. 

polling  the  jury,  618. 

proceedings  wuen  verdict  Is  informal,  619. 

when  allowed  In  police  courts,  032. 

when  may  be  ordered  on  maudato  and  prohibition,  1090. 

See  ISBUS8,  JUBOR,  JCTBT.  TfilAL. 

Ttiai  by  referees— reference,  when  a^jeed  upon,  agreement  of  p«^ 

ties,  638. 
In  what  cases  ordered  on  motion,  639. 
number  of  referees,  qualifications,  etc,  640. 
either  party  may  object,  grounds  of  objection,  641. 
obiectfuns,  how  dlsposeu  of ,643. 
referees  to  report  within  t-n  days,  643. 
effect  of  report,  how  excepted  to,  etc.,  643. 
effect  of  findings  of  referee,  644. 
how  excepted  to,  645. 

by  referees  in  probate  proceedings,  1907, 1906. 
in  partition,  762. 
two  or  three  referees  may  do  any  act,  1053. 

See  Bbfsbbncb  and  Bbfsbbbs. 

TYastee— of  express  trust  may  sue  without  joining  1>exieftelair7,900i 

costs  in  actions  by  or  against,  1031. 
claims  against,  may  be  united,  427. 
may  be  ordered  to  deposit  money  in  court,  973. 

Unanswerable  eTidence— defined,  1978. 

Uncertainty— a  g^und  for  domnrrer,  430. 

Undertaldngs— court  commissioners  m^  take,  290^ 
of  plaintiff  on  claim  and  delivery,  612. 
exceptions  to  sureties,  and  proceedings  tiiereon,  61IL 
of  defendant  for  a  redelivery,  614. 
justification  of  defendant's  sureties,  919. 
qualification  of  sureties,  916. 
in  actions  on  usurpation  of  offlce,  810. 
action  on,  621. 
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JJudertsildngs— Continued. 

action  upout  on  dUmlssal of  action,  531. 
act  ion  upou,  on  a  contempt,  1^20. 
action  upon,  iu  attachment.  552. 
action  upon,  oti  release  of  attachment,  555. 
deposit  instead  of,  in  Justicea'  Court,  926. 
on  appeal,  ffiS. 

stay  of  proceeding  on  filing,  979. 
not  required  from  State  or  offlcer,  1058. 
<y  plaintiff. 

on  arrest  and  bail,  482, 862. 
of  defendant  on  arrest,  402. 
on  arrest  for  contempt,  to  be  retained,  1216. 
of  plaintlflf  upou  injunction,  529. 
on  attachment,  53!),  8(77. 
for  release  of  attachment,  554, 868. 
of  Judgment  debtor  on  supplementary  proceedings,  719. 
of  receiver,  5(i7. 

for  attachment  of  steamer,  boat,  or  vessel,  818. 
for  release  of  attachment  a?alnst  boats  or  vessels,  819. 
for  continuance  in  Justices'^Courts,  877. 
on  proceediu'^s  for  condemnation  of  land,  1254. 
on  appeal,  when  to  bo  filed,  941, 949. 
on  appeal  to  County  Court,  978. 
iustification  of  sureties,  978. 

for  costs  of  action,  required  of  non-resident,  1036, 1037. 
Justification  of  sureties  on,  1057, 1809. 

not  required  from  State,  when  a  party,  1058.  j 

See  BoiTD.  ^■ 

Unintelligibility— a  ground  for  demurrer,  430. 

United  States— term  defined,  17. 

Unmarried  female— may  sue  for  her  own  seduction,  374. 

Usurpation  of  office  or  franchise— writs  of  scire  faeiaa  aboli.' 
action  may  be  brought,  against  whom,  803. 
name  of  person  entitled  to  offlce  may  be  set  forth  in  co 

804. 
when  party  usurping  may  be  arrested,  804.  ^ 

Judgment,  what  rights  it  may  determine,  805. 
when  rendered  in  favor  of  applicant,  806. 
damages  may  bo  recovered,  807. 

rights  of  several  persons  may  be  determined  in  one  acti< 
If  defendant  is  guilty.  Judgment  to  be  rendered,  809. 
security  by  relator,  810. 

Vacancy— in  offlce,  not  to  affect  proceedings,  184. 
in  office  of  Supreme  Court  justice,  42. 
In  offlce  of  ludsre  of  Superior  Court,  69. 
In  offlce  of  justice  of  peace,  HI. 

Vacation— see  Chambers. 

Varianoe— material,  how  provided  for,  469. 
immaterial,  how  provided  for,  470. 
what  not  deemed  a  variance,  471. 
amendments  of  course,  and  effect  of  demurrer,  472. 
amendments  by  the  conrt,  473. 
When  party  may  be  sued  by  fictitious  name,  4T4. 
no  error  or  defect  to  be  regarded,  unless  it  affects  a  sal 

right,  475. 
time  to  amend,  when  begins  to  run,  476. 

Venire— see  Jusoss,  Jury. 
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Venae^-flee  Plaob  ov  Tbial. 

Verdict— by  three-foorths  of  Jury,  613. 

when  prevented,  causo  may  b*)  again  tried,  619. 

sealca  verdict  niay  be  directed  by  court  to  be  brought  in,  617. 

bow  declared,  form  of,  618. 

jury  may  be  polled,  61H. 

when  Iniormai,  proceedings  thereon,  619. 

genenil  and  6])eclal.  defined,  624. 

when  a  general  or  special,  may  be  rendered,  635. 

in  actions  for  recovery  of  money,  or  eiitabUsliliig  a  ooimteiw 

claim.  626. 
In  actions  for  recovery  of  speciQc  personal  property,  627. 
entry  of,  tas. 

in  uctloas  for  forcible  entry  and  detainer,  1174. 
In  actions  to  quiet  title,  740. 
in  proeeodini^  against  joint  debtors.  994. 
in  uroceedin:^  to  contest  i»roliato,  1314. 
findings  of  referee,  aspucial  Vtirdict,643. 
causes  for  vacation  of.  6.77. 
exceptions  to,  what  must  specify,  648. 
is  part  of  judgment  roll,  670. 
wlien  may  be  reviewed  on  appeal,  996. 

Verification—answer,  when  to  be  verified,  446. 

pleadings,  how  verified,  443. 

may  be,  uy  affidavit,  200^). 

genuineness  and  execution  of  instrument  in  complaint,  when  ad* 
mltted.  447. 

genuineness  and  execution  of  written  instrument  In  answer  ad- 
mitted, unless  denied  under  oath,  448. 

when  genuineness  and  execution  of  instrument  are  not  admitted. 
44.-). 

complaint  for  an  injunction  must  be  verified,  527.  . 

accusation  against  attorney  must  be  verified.  291. 

complaint  against  steamboat  or  vessel  mu;»t  be  verified,  81B. 

application  for  voluntary  dissolution  must  be  verified,  UJ9, 

Vessela— claims  against,  how  sued,  816. 
See  Boats. 

View— by  jury,  610. 

Wages— what  exempt  from  execution,  and  when,  690. 

of  mariner,  a  preferred  claim  under  attadmientt  825.* 

Waiver— of  summons,  406. 

by  failure  to  demur  or  answer,  434. 
of  jury  trial,  631. 

War— a  cause  for  removal  of  court,  143. 

eif ect  of,  on  Statute  of  Limitations,  S54. 

Ward— see  Qua&dian  and  Wabd. 

Warrant— to  commit  witness  for  examination,  1904. 
See  COMTJfiMPT,  Abbbst  asd  Baii.. 

Waste— several  causes  may  be  united,  427. 

actions  for,  against  guardians,  tenants,  etc.,  733. 

may  be  restrained  uurlng  time  for  redemption,  70S. 

what  constitutes,  706. 

injurious  acts  of  executors  and  administrators  may  be  restnliMda 

ivhen  1341 
may  bo  restrained  during  foreclosure,  etc.,  746. 
after  execution,  745. 
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Ba  eieKlsed  over  esEata.  i2H. 
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wliamay 
contents 

notice  of 


OD^iant  to  flie  in 

— -'— jDnnrjnJmuent,""!!!''"'**" 
9.  wtUBUtlnon  raaay  nuT  be 
UanilffL'ltlnfE.  when  admitted , 


inniada.  and  petitioner  to  tcdIt,  UtI. 
•"'■trlnl.honbtd.DU. 


_.-.jd,««^Maito 

^^m  an!  proot  to  ba  lllea  and  reconieil,  islB. 

wluimvelriD  oilier  Stat«,«ben  and  where  to  be  recorded,  ItH. 
pracndlnmoatbeprailuctkiiiDr  CuKl<ni  will,  DM. 
luarlunroaf  of  probnUot  foreign  will.  law. 
OMMAia  *»l  aflir  preiale. 

RolNUSinar  bo  rontutDa  irltliln  otie  year,  isn. 
aWJootn^MuraMinrUcs  Interested.  1329. 
BtarlnffoniiiwC  ofacrTlce,  137^ 
patltliHiaiATe*akeof  probnto,  bon  tried,  131K. 
wnatJadtrtDenttobareuilDrcil.  Iiw.. 
on  rerocaUiMi  of,  power  nf  ciccutor.  eto..  ceaaei.  ini. 
costs  and  expensea,  by  wboni  paid,  1332. 

Probata  of  ItHltriettnufdwiJit- 
tioot  at  iDetordostrDreclwlUtobetakm,  13K. 
laiiathsielieeiilneiiiteucentlliDlUneor  deatb,  isn. 
to  bo  recorded  nn<I  lettersErauteil,  Ijio. 
conit  to  reatrabi  luiarlcs  aurlnji.  IMl. 

VBtaU  sf  uncaratltewlttt. 

~^iniaDd  bon  admitted  to  prolnte.  1|U, 
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«iH^«|aaa  appiriiituienl 

WltneuM— deflaed,  ISTS. 

all  PCT301U  capable  of  percepUon 

persons  who  cannot  tf  sllfy.  It 


fOS  INDEX. 

WitunaBB    Comthiued.  ^   ,^^ 

irlieix  an  interpreter,  to  be  swom,  1884. 

may  bo  comuelled  to  atteod.  128, 158^,  2064.    ^^^ 

testimooy  of  witness  fn  State,  wben  taken,  2021. 

testimony  of  witness  out  of  State,  2024.     ^^ 

bow  to  procure  witness  upon  commission,  2036. 

bow.  If  no  commission,  2037.  ^,       ,    ^        ,,^ 

attendance,  liow  enforced  in  contesting  elections,  IIW. 
.     protected  from  arrest  wben  attending,  etc.,  2067. 
*     coort  to  dlscbanre  from  arrest.  2070. 

manner  of  application  for  order,  20S4. 
Meant  €f  productton  of.    .  ^      ,  ,^_ 

subpoena  for  witness,  defined,  1985. 

subpoena,  bow  Issued.  1966.  ,  .^ 

to  be  Issued  in  contested  election  cases,  1120. 

bow  served,  1987.  _^ 

giay  bo  served  by  telegrapb.  1030. 
ow  servecl  on  concealed  witness,  1988. 
wben  witness  is  compelled  to  attend,  1989. 

Serson  present  compelle<l  to  testify.  1990. 
isobeaience,  bow  pnnisbed,  1991. 
forfeitmre lor  disobedience,  1992. 
wben  warrant  may  issue  to  bring  witness,  199a. 
contents  of  warrant,  to  produce,  1994. 
If  a  prisoner,  bow  brought,  1995. 
on  whose  motion,  1996.  .     ,  .^.^ 

Imprisoned  witness,  bow  examined,  1997. 
Kghts  and  duties  <if  witnesses.  ^  ._  ^  •*- 

witness  bound  to  attend  wben  subpoenaed,  2C6«. 

bound  to  answer  questions,  2065.  i 

riRbt  of,  to  protection  of  court,  2066.     ^^ 
protected  from  arrest  when  attending,  2067. 
arrest-so  made,  void.  liablUty  for,  2068. 
affidavit  to  be  made  by  witness  arrested,  2069. 

to  be  discbai^d  from  arrest,  2070.  I 

how  to  be  sworh,  1846. 

rights,  as  to  form  of  swearing,  2095.  

may  either  take  oath  or  afOrmation.  2097 . 

whomay  be  eiaratoed  In  snpplementaryprocoedlngs,  TW. 

may  be  examiued  on  tiial  ox  challenge,  603. 

evidence  of,  what  required,  1969. 

tesUmony  of,  in  State,  2021. 

testimony  of.  out  of  State,  2024 

how  to  procure  upon  commission,  2024.  * 

bow,  if  no  commission,  2037. 

discharged  from  arrest,  2070. 

perpetuation  of  testimony  of,  2084. 

now  many  required  to  prove  contested  will,  laoo.  i 

bow  many  for  uncontested  will,  1315.  | 

to  what  can  testify,  1845.  i 

presumptions,  concerning,  1847. 

fiAft  V.Y  A-^f Tx  ATTow  OF  Witnesses.  j 

Words— used  in  singular,  convertible  with  plural,  17. 

in  masculine,  convertible  with  feminine,  17.  j 

to  bo  construed  by  context,  16.     j 

giving  joint  authority,  bow  construed,  15.  | 

Work— not  to  be  done  on  holidays,  13. 

Writ— defined,  17. 

Jurisdiction  for  issuance  of,  51 ,  76. 

may  be  issued  at  chambers,  165, 166.  t 

to  bear  seal  of  court,  153.  d 
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* 

Writ— Coifffnuerf. 

certain,  declared  valid  without  seal,  188. 
what  writ  abolished,  802. 
of  ravtew,  luandate  and  prohibition.  1108. 
may  be  served  by  telegraph,  1017. 

Writings— are  one  kind  of  evidence,  1827. 

on^nal  writings  nro  orig^liial  evidence,  1838. 
a  copies  of,  are  becundai'y  evidence,  1830. 

contents  of,  how  proved.  ISM. 
agreement,  when  deemed  t  he  whole,  1896. 
construction  of  laiiKuu{^  relates  to  place  where  JUtA,  1887.    • 
general  nile  of  cousti'uction.  1858. 
intention  of  parties  to  be  pursued,  I860, 
circumstauces  to  bo  considered,  IHtiO. 
terms,  couMlrued  by  general  aiu*eptat1on,  1801. 1868. 
written  words  control  tho^e  printed  In  blank  form,  1862. 
skilled  persons  m»y  testify  to  decipb<'r  cliaracters,  18ftk 
of  two  constructluuH,  which  pre  ferred.  ISiil. 
of  two  Interpretations,  whicfi  preferred,  18b8. 
are  of  two  kinds,  public  and  private,  1887. 
public,  deflued.  IStiS. 
private,  defined.  1889. 
inspection  of,  may  be  demanded.  1000. 
shown  to  witness,  may  bo  inspected  by  adverse  party*  2054. 
who  may  inspect  and  copy  public  writings,  iifitt. 
duty  of  custodian  of,  18US. 
Cray  of.  how  certified,  1923. 
when  altered,  who  to  explain.  1982. 

See  BviDKNOB.  PaivATB  WBiTivoa,  PuBLTO  WamsQB, 

Written  instmmont— in  complaint,  how  controverted,  447. 
In  answer,  how  controverted.  448. 
Inspection  of.  may  be  demanded,  1000. 
Inspection  refused,  effect  of  refusal,  449. 
Inspection  of  writing  ihown  to  witness,  2054. 
Bee  WKiTUfOB. 
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